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MICHAELMAS  TERM,  25  YIC,  1861,  {Continued.) 


Present : 

The  Hon.  William  Henry  Draper,  C.  B.,  C.  J. 
u     u    William  Buell  Richards^  J. 
"     "    John  Hawkins  Hagarty,  J. 


Rutherford  et  al.  v.  Stovel. 

Covenant — Assignment — Set-off — Liquidated  damages. 

The  plaintilFs  being  indebted  to  the  defendant  in  the  sum  of  $80,000,  and 
to  other  parties  (whether  partnership  or  individual  debts)  in  an  amount 
not  exceeding  $2,160,  by  deed  dated  October  1859,  in  consideration  of  a 
release  of  the  debt  of  $80,000,  and  of  $4,000  paid,  assigned  to  defendant 
all  their  stock  in  trade,  book  debts,  and  assets  (except  household  furni- 
ture) with  a  covenant  on  defendant's  part  that  he  would  indemnify  and 
save  harmless  the  plaintiffs  from  all  debts  and  demands  not  exceeding 
the  amount  of  $2,160,  and  a  further  covenant  by  both  plaintiffs  and 
defendant  for  $4,000  as  liquidated  damages  for  the  performance  of  the 
covenants  on  both  sides  contained  in  the  deed. 

Upon  an  action  brought  upon  the  covenant  to  indemnify,  and  reference  to 
arbitration,  it  appeared  that  the  defendant  had  paid  plaintiffs'  liabilities 
to  the  amount  of  $1857,  and  claimed  the  sum  of  $356,  he  having  settled 
that  sum  by  setting  off  the  same  with  the  creditors  of  the  plaintiffs  to 
whom  said  debts  were  due,  sums  of  money  due  from  those  creditors  to 
the  plaintiffs,  being  partnership  debts  due  to  plaintiffs  and  assigned  to 
defendant  by  the  deed  above  stated. 

Held,  that  the  sum  so  set  off  ($356)  was  not  properly  defendant's  property, 
and  that  the  plaintiffs  were  entitled  to  a  verdict  for  that  amount. 

Held,  also,  that  the  sum  of  S4,000  so  claimed  was  not  a  debt  due  as  liquid 
dated  damages  upon  each  breach  of  the  covenant. 

Special  Case. 

Referred  by  Robert  Gladstone  Dalton,  of  the  city  of  To- 
ronto, Esquire,  the  arbitrator  named  in  the  rule  of  reference 
in  this  cause,  at  the  request  of  the  parties,  plaintiffs  and 
defendant,  who  stated  the  following  case  for  the  opinion  of 
the  Court  of  Common  Pleas  : 

In  the  month  of  October,  one  thousand  eight  hundred  and 
fifty-nine,  the  plaintiffs  carried  on  business  in  partnership  in 
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the  city  of  Toronto,  and  also  in  the  city  of  Hamilton,  as 
merchant  tailors.  They  were  then  indebted  to  the  defen- 
dant in  the  sum  of  eighty  thousand  dollars,  and  also  to  other 
parties.  It  was  at  that  time  agreed  between  the  plaintiffs 
and  the  defendant  that  the  plaintiffs  should  convey  all  their 
stock  in  trade  to  the  defendant,  including  their  accounts, 
notes,  book-debts,  &c.,  and  that  the  defendant  should  pay  to 
them  the  sum  of  four  thousand  dollars,  should  release  them 
from  the  debt  of  eighty  thousand  dollars,  and  should  cove- 
nant to  save  harmless  and  keep  indemnified  the  plaintiffs, 
their  estate  and  effects,  from  and  against  all  the  partnership 
and  individual  and  private  debts  of  the  plaintiffs  to  an 
amount  not  exceeding  in  the  whole  two  thousand  one  hun- 
dred and  sixty  dollars.  This  agreement  was  completed  on 
the  tenth  day  of  October,  one  thousand  eight  hundred  and 
fifty-nine,  by  an  indenture  between  the  plaintiffs  of  the  one 
part  and  the  defendant  of  the  other  part,  under  the  hands 
and  seals  of  the  said  parties. 

This  action  was  brought  by  the  plaintiffs  against  the  defen- 
dant for  not  indemnifying  the  plaintiffs  against  the  said 
debts  of  the  plaintiffs  as  the  plaintiffs  allege.  The  defendant 
has  pleaded  herein,  that  he  has  duly  indemnified,  upon 
which  issue  is  joined. 

And  with  respect  to  the  said  matter  in  issue,  the  arbitra- 
tor awarded  and  found  as  follows  : 

That  after  the  making  of  the  said  indenture,  and 
before  the  commencement  of  this  suit,  the  defendant  paid  of 
the  said  partnership  and  private  debts  of  the  said  plaintiffs 
in  the  said  indenture  mentioned  the  sum  of  one  thousand 
eight  hundred  and  fifty-seven  dollars  ;  and  that  in  respect  of 
the  said  sum  of  one  thousand  eight  hundred  and  fifty-seven 
dollars,  the  defendant  did  save  harmless  and  keep  indemni- 
fied the  said  plaintiffs,  their  estate  and  effects,  against  the  said 
debts,  and  from  and  against  all  payments  in  respect  thereof? 
and  from  all  costs,  charges,  suits,  actions,  damages,  and 
demands,  in  respect  thereof,  according  to  the  true  intent  and 
meaning  of  the  defendant's  covenant  in  that  behalf. 

And  as  to  the  further  sum  of  three  hundred  and  fifty-six 
dollars,  portion  of  the  said  debts,  he  found  that  the  defen. 
dant,  after  the  making  of  the  said  indenture,  and  before  the 
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commencement  of  this  suit,  paid  the  said  sum  of  three  hun- 
dred and  fiftj-six  dollars  of  the  said  debt  of  the  plaintiffs,  in 
the  said  indenture  mentioned,  by  setting  oif  against  the  same 
with  the  creditors  of  the  paintiffs  to  whom  the  said  debts 
were  due,  sums  of  money  due  from  those  creditors  to  the 
plaintiffs  as  co-partners  to  the  amount  of  three  hundred  and 
fifty-six  dollars,  which  sums  of  money  so  set  off  against  the 
said  creditors  were  partnership  debts  due  to  the  plaintiffs 
before  the  making  of  the  said  indenture,  and  were  assigned 
to  the  defendant  by  the  said  indenture.  And  as  to  the 
same,  he  found  that  at  the  time  of  the  making  of  the  said  in- 
denture the  defendant  was  aware  of  the  debts  due  by  the 
said  creditors  to  the  plaintiffs,  but  had  not  any  knowledge  or 
notice  of  the  existence  of  those  particular  debts  against  the 
plaintiffs  in  this  paragraph  mentioned. 

The  questions  for  the  opinion  of  the  court  were  : 

First^  whether  the  defendant  shall  be  allowed  the  pay- 
ments to  the  amount  of  three  hundred  and  fifty-six  dollars 
mentioned  in  the  last  preceding  paragraph  of  this  award, 
as  payment  under  his  covenant  in  the  said  indenture  con- 
tained, and  in  the  declaration  set  forth. 

And  supposing  that  question  to  be  decided  in  the  negative, 
then,  second^  whether  the  plaintiffs  are  entitled  to  re- 
cover in  this  action  against  the  defendant  the  whole  sum  of 
four  thousand  dollars  in  the  said  indenture  mentioned,  or 
the  sum  of  three  hundred  and  three  dollars,  which,  together 
with  the  sum  of  one  thousand  eight  hundred  and  fifty-seven 
dollars — in  the  fifth  paragraph  above  mentioned — makes  up 
the  sum  of  two  thousand  one  hundred  and  sixty  dollars,  the 
amount  in  the  whole  of  the  debts  of  the  plaintiffs  against 
which  the  defendant,  by  the  said  indenture,  covenanted  to 
indemnify  the  plaintiffs,  or  what  other  sum  ? 

If  the  court  should  be  of  opinion  upon  the  first  question 
that  the  payments  to  three  hundred  and  fifty-six  dollars 
should  be  allowed— 

Then  I  award  and  find  that  the  defendant  has  saved 
harmless  and  indemnified  the  said  plaintiffs  against  the  said 
debts,  amounting  in  the  whole  to  two  thousand  one  hundred 
and  sixty  dollars  as  in  the  said  indenture  mentioned,  and  of 
and  from  all  payments  in  respect  thereof  and  all  costs, 


12       COMMON  PLEAS,  MICHAELMAS  TERM,  25  VIC,  1861. 

charges,  suits,  actions,  damages  and  demands  in  respect 
thereof,  and  judgment  is  in  that  case  to  be  entered  in  this 
suit  for  the  defendant.  If  the  court  should  be  of  opinion 
upon  the  first  question  that  the  payments  to  three  hundred 
and  fifty-six  dollars  should  not  be  allowed,  then  I  award 
and  find  that  the  defendant  hath  not  saved  harmless  nor 
indemnified  the  said  plaintifi*s  against  the  said  debts,  amount- 
ing in  the  whole  to  two  thousand  one  hundred  and  sixty 
dollars  as  in  the  said  indenture  mentioned,  nor  from  all  pay- 
ments in  respect  thereof,  nor  from  all  costs,  charges,  suits, 
actions,  damages,  and  demands  in  respect  thereof,  and  judg- 
ment shall  in  that  case  be  entered  in  this  cause  for  the  plain- 
tiff's for  such  sum  as  the  Court  of  Common  Pleas  shall  direct 
under  the  second  question  hereby  submitted. 

The  case  was  argued  by  Hector  Caineron  for  the  plaintiffs, 
and  J.  H,  Cameron^  Q.  C,  and  McBride  for  the  defendant. 
For  the  plaintiffs  were  cited  Addison  on  Contracts,  1186, 
HOT;  Callander  V.  Howard,  10  Com.  B.,  298;  Foster  v. 
Dawber,  6  Ex.  839.  For  the  defendant,  Addison  on 
Contracts,  1161,  and  cases  there  cited;  McGillivray  v.  Keefer 
4  U.  C.  Q.  B.  312. 

Draper,  C.  J. — The  plaintifis  were  indebted  to  the  defen- 
dant in  the  sum  of  $80,000,  and  on  the  10th  of  October, 
1859,  executed  a  deed  reciting  that  debt,  and  also  that  they 
were  indebted  to  other  parties  in  a  further  sum  not  exceeding 
$2,160,  and  in  consideration  of  the  debt  to  defendant,  and 
of  $4,000,  they  sold  and  transferred  to  him  their  stock  in 
trade,  books  of  account,  book  accounts,  debts,  bills,  bonds, 
notes  and  effects  whatsoever,  with  power  to  collect  debts,  &c. 
And  the  defendant  covenanted  that  he  would,  from  time  to 
time,  and  at  all  times  thereafter,  save  harmless  and  keep 
indemnified  the  plaintiffs,  &c.,  of  and  from  all  partnership 
debts  and  individual  or  private  debts,  not  exceeding  in  the 
whole  the  said  sum  of  $2,160.  And  he  released  plaintiffs 
from  their  debt  due  to  him.  They  brought  this  action  on 
the  defendant's  covenants  to  indemnify,  and  he  pleaded  per- 
formance, and  the  case  was  referred  to  arbitration.  The 
arbitrator  found  that  the  defendant  had  paid  of  the  debts, 
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partnership  or  private,  of  tlie  plaintiffs,  the  sums  of  $1857, 
and  to  that  extent  he  has  fulfilled  his  covenant,  and  that 
defendant  paid  $356  of  the  debts  of  the  plaintiffs  by  setting 
off  the  same  with  the  creditors  of  the  plaintiffs  to  whom  the 
said  debts  were  due — sums  of  money  due  from  those  credi- 
tors to  the  plaintiffs,  which  sums  so  set  off  against  the 
said  creditors  were  partnership  debts,  due  to  the  plaintiffs 
before  they  made  the  assignment  of  the  10  th  of  October, 
1859,  and  were  assigned  to  the  defendant ;  and  that  at  the 
time  of  making  the  assignment  the  defendant  was  aware  of 
the  debts  due  by  those  creditors  to  the  plaintiffs,  but  had  no 
notice  or  knowledge  of  the  debts  due  by  the  plaintiffs  to  them. 

And  as  to  this  the  question  is,  whether  the  $356  so  paid 
m  to  be  treated  as  part  of  the  debts  against  which  the 
defendant  covenanted  to  indemnify,  for  if  so,  he  has  indem- 
nified to  the  full  amount  of  $2,160,  and  upwards,  and  then 
this  action  fails. 

The  defendant's  covenant  is,  that  he  will  save  harmless 
and  keep  indemnified  the  plaintiffs,  and  their  and  each  of 
their  estates  and  effects,  goods  and  chattels,  from  all  and 
singular  the  partnership  debts,  and  individual  or  private 
debts  of  the  plaintiffs,  not  exceeding  $2,160.  To  indemnify 
and  keep  harmless  is  an  act  only  to  be  performed  when 
something  arises  which  renders  protection  necessary,  and 
the  measure  of  damages  from  the  absence  of  protection, 
when  the  protection  is  no  more  than  a  money  payment,  would 
appear  to  be  capable  of  accurate  estimate.  But  the  neces- 
sity of  protection  cannot  extend  beyond  the  power  of  the 
party  demanding  such  money  payment  to  enforce  it,  it  must 
be  measured,  not  by  what  he  may  choose  to  ask,  but 
by  what  he  is  entitled  to  re  ceive.  Suppose  the  plain- 
tiffs, after  reciting  their  debt  to  defendant,  and  convey- 
ing their  stock,  debts,  and  effects  to  him  in  satisfaction 
of  such  debt,  had  further  recited  that  besides  their  debt 
to  the  defendant,  they  were  indebted  to  other  parties 
in  sums  not  exceeding  in  the  whole  e$2,160,  and  had 
advanced  that  sum  to  him,  taking  in  return  his  covenantj 
just  as  appears  before  us.  Then  assume  that  A.  was  debited 
in  plaintiffs'  books  with  a  sum  of  $200,  which  primd  facie 
at  least  was  a  debt  assigned  to  defendant,  and  that  A.  had 
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an  account  against  plaintiffs  for  goods  amounting  to  $100, 
could  the  defendant  apply  to  his  own  use  $100  out  of 
the  $2,160  paid  to  him  treating  it  as  a  debt  due  by  plain- 
tiffs to  A.,  especially  if  by  so  doing  he  left  $100  of  plain- 
tiffs' debt  to  some  other  creditor  unpaid,  and  he  enforced  the 
payment  from  them  ?  And  it  appears  to  me  to  make  no 
difference  if  A.'s  account  against  plaintiffs  was  $200,  and 
their  cross-account  was  only  $100,  the  defendant  paying  only 
$100  to  A.  could  no  more  credit  himself  with  having  paid 
$200,  because  A.'s  debt  was  partially  satisfied  by  the  set-off 
of  the  plaintiffs'  account.  In  the  last  of  the  supposed  cases 
A.  could  enforce  payment  of  no  more  than  $100,  and  in  the 
first  of  nothing,  and  the  defendant  would  in  fact  have  made 
use  of  only  $100  of  the  money  received  by  him  to  pay 
plaintiffs'  debts. 

If,  before  the  transfer  to  the  defendant,  the  plaintiffs' 
books  had  been  made  up,  so  that  each  account  had  shewn  all 
the  dealings  on  each  side,  and  consequently  the  true  balance, 
there  would  be  little  room  for  arguing  that  the  defendant's 
covenant  to  indemnify  did  not  extend  to  the  sums  due  by 
plaintiffs  on  such  balances  not  exceeding  in  the  whole  $2,160. 

The  case  of  Fazakerly  v.  McKnight  (6  E.  &  B.  795,  2 
Jur.  S.  1020)  satisfies  me  that  such  is  the  proper  con- 
struction of  this  covenant,  and  that  the  word  "debts"  means 
the  sums  which  creditors  of  the  plaintiffs  could  lawfully  en- 
force against  them,  taking  the  dealings  on  both  sides  into 
consideration.  Looking  at  the  amount  of  the  plaintiffs'  debt 
to  defendant  on  the  one  side,  and  the  amount  involved  in 
this  dispute  on  the  other,  I  feel  no  doubt  that  neither  party 
thought  it  necessary  to  do  more  than  make  an  approximating 
estimate  of  plaintiffs'  debts  to  third  parties,  or  to  balance 
the  plaintiffs'  books  before  they  would  complete  the  arrange- 
ment of  their  own  affairs.  On  this  point  I  think  the  plain- 
tiffs should  succeed. 

Then  arises  a  further  question.  The  deed  concludes  with 
this  covenant,  "for  the  true  performance  of  all  and  singular 
the  covenants,  articles  and  agreements  in  these  presents  con- 
tained, the  said  Alexander  Rutherford  and  Bernard  Saunders 
bind  themselves,  and  the  said  Joseph  Stovel  binds  himself, 
each  to  the  other,  in  the  sum  of  four  thousand  dollars,  which 
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sum  it  is  hereby  declared  and  agreed  shall  be  considered  and 
taken  as  liquidated  damages,  and  not  by  way  of  penalty." 

The  only  covenant  on  defendant's  part  is  to  indemnify  the 
plaintiffs  from  time  to  time,  and  at  all  times,  from  all  their 
partnership  and  individual  and  private  debts  not  exceeding 
$2,160.  If  defendant  paid  none,  the  amount  he  should  have 
paid  is  fixed,  and  if  he  paid  all  but  one  or  two,  the  limit  of 
his  responsibility  is  equally  fixed,  and  though  it  might  be 
less  than  $2,160,  it  could  not  be  more,  while  the  sums 
unpaid  would  be  capable  of  accurate  ascertainment,  matters 
of  computation.  By  omitting  to  pay  several  of  the  debts 
at  different  times,  and  exposing  the  plaintiffs  to  distinct 
actions,  the  defendant  might  commit  as  many  breaches  of 
this  covenant,  though  it  would,  I  suppose,  hardly  be  insisted 
on  behalf  of  the  plaintiffs  that  if  by  reason  of  defendant's 
not  having  paid  a  debt  of  $25  due  by  one  of  them,  the 
whole  $4,000  was  absorbed  as  liquidated  damages,  the  sub- 
sequent default  of  defendant  to  pay  another  debt  of  $25, 
due  by  the  other  would  subject  him  to  another  claim  of  liqui- 
dated damages  for  $4,000,  and  so  toties  quoties,  and  yet 
either  that  consequence  must  follow,  or  the  first  breach  must 
absorb  all  the  damages,  and  leave  nothing  in  case  of  subse- 
quent breaches,  which,  if  defendant  had  satisfied  the  partner- 
ship debts  and  only  made  default  in  debts  severally  due  by 
the  individual  plaintiffs,  might  give  rise  to  an  interesting 
litigation  between  them. 

According  to  the  argument  for  the  plaintiffs,  a  single 
breach  of  the  defendant's  covenant  forfeits  the  whole  sum  of 
$4,000,  whereas,  I  think,  reading  the  defendant's  two  cove- 
nants together,  they  amount  to  no  more  than  an  agreement  to 
pay  a  specified  sum  secured  by  a  penalty.  The  cases  of 
Atkyns  v.  Kinnir,  4  Exch.  776,  and  of  Reynolds  v.  Bridge, 
6  E.  &  B.  541,  2  Jur  N.  S.  1164,  I  think  remove  all  doubt 
upon  this  point.  On  this  question  therefore,  I  think  our 
decision  should  be  in  favour  of  the  defendant. 

Hagarty,  J. — By  the  deed,  executed  between  these  par- 
ties, it  was  declared  that  plaintiffs  owed  defendant  $80,000, 
and  were  also  indebted  in  their  co-partnership  and  indivi- 
dual names  by  reason  of  such  business,  and  otherwise  to 
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other  persons  in  a  sum  not  exceeding  $2,160  more."  Plain- 
tiffs then  agree  to  transfer  to  defendant  their  business,  stock- 
in-trade,  book-debts,  and  securities  for  money,  in  payment 
and  satisfaction  of  all  his  demand  on  certain  terms  therein- 
after specified.  Then  follows  the  transfer  of  all  their  busi- 
ness and  estate  in  Toronto  and  Hamilton,  books,  debts, 
accounts,  &c.,  and  all  partnership  property,  &c.,  (excepting 
household  furniture,  &c.,)  as  fully  and  amply  as  the 
defendant  could  hold  it.  Defendant  releases  them  from  all 
claim  on  every  account,  and  then  covenants  to  indemnify 
them  against  all  their  partnership  and  individual  debts  not 
exceeding  in  the  whole  the  said  sum  of  $2,160. 

We  here  have  a  declaration  that  when  this  arrangement 
was  made  plaintiffs  owed  debts  to  the  amount  of  $2,160. 
Defendant  assumed  the  payment  of  these.  Our  first  en- 
quiry is  whether  the  plaintiffs  have  a  right  to  exclude  from  this 
statement  of  their  debt  all  sums  due  by  them  which  were 
balanced  either  in  whole  or  in  part  by  contra  accounts,  in 
favour  of  themselves,  or,  in  other  words,  had  the  defendant 
the  right,  as  to  (say)  $356  of  this  sura,  to  call  it  plaintiffs' 
debt,  and  include  it  in  the  amount  paid  by  him  under  his 
covenant  by  off-setting  against  it  moneys  to  that  amount  due 
by  the  creditors  of  plaintiffs  to  them  in  their  business  just 
assigned  to  defendant.  Plaintiffs'  position  is,  "  You  must 
pay  our  debts  to  the  amount  fixed  in  the  deed,  irrespective 
of  any  thing  owing  by  us  which  was  balanced  by  contra 
account." 

I  may  assume  in  this  case,  as  stated,  that  plaintiffs  have 
the  right  to  say,  "  We  in  truth  only  owed  in  all  $2,160^ 
that  sum  covers  all  our  liabilities,  if  we  are  allowed  to  ex- 
cept therefrom  claims  against  us  covered  by  contra  ac- 
counts." 

On  this  point  I  think  the  case  turns.  What  was  the  sub- 
stantial meaning  and  understanding  of  the  parties  ?  Plain- 
tiffs were  giving  up  their  entire  business,  debts,  and  effects  to 
defendant.  They  state  their  debt  to  him  at  a  given  sum^ 
$80,000,  and  all  their  other  debts  as  not  exceeding  $2,160. 
Did  they  state  this  in  a  purely  technical  or  in  the  popular 
and  generally  understood  sense  ?  For  example,  would  they 
have  stated  their  debt  to  defendant  at  $80,000  if  they  had 
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a  clear  ofF-set  against  him  for  $40,000  ?  If  the  latter  fact 
existed,  I  think  in  all  ordinary  commercial  sense  their  deht 
to  him  would  be  spoken  of  as  the  balance  due,  not  the  full 
amount. 

The  case  of  Fazakerly  v.  McKnight,  6  E  &  B.  795,  is 
much  in  point,  and  the  question  is  there  fully  discussed. 

Defendant  owed  plaintiffs  c£337  on  an  acceptance  ;  plain- 
tiffs owed  defendant  ^£142  for  goods  bought.  Defendant 
compounded  with  his  creditors  for  10s.  in  the  £.  The  deed 
stated  that  defendant  owed  to  creditors  the  sums  opposite 
their  names,  and  plaintiffs  executed  the  deed  but  no  sum 
was  set  opposite  their  name.  The  deed  contained  a  release. 
Afterwards  the  accountant  in  charge  of  the  estate  placed  oppo- 
site plaintiffs  name  £337  without  their  knowledge.  Plaintiffs 
replied  to  a  plea  of  release — 1st.  Ron  est  factum,.  2nd.  The 
special  facts.  The  jury  found  that  the  intention  was  that 
the  debt  due  from  defendant  to  plaintiffs  should  be  the  bal- 
ance deducting  the  goods  sold. 

In  the  following  term  the  case  was  very  fully  argued. 
Wightman,  J.,  said,  after  stating  the  fact,  "  The  balance 
would  thus  be  the  sum  in  which  the  defendants  were  indebted 
to  the  plaintiff.  There  is  no  doubt  the  deed  amounts  to  a 
general  release  in  respect  of  any  debt  on  which  an  action 
might  be  brought." 

Urle,  J. — "  For  the  purpose  of  this  rule  I  take  it  that 
the  deed  was  executed  in  blank,  and  that  it  released  the 
whole  of  the  debt  then  owing  to  the  plaintiff.  Was  that  a 
release  of  the  whole  .£337  which  in  one  sense  was  the  legal 
debt  owing  to  the  plaintiff  from  defendant,  or  was  it  a 
release  of  the  balance  ?  I  am .  of  opinion  that  in  common 
parlance  the  debt  is  what  is  due  after  allowing  for  the 
counter  claim.  Suppose  A.  has  a  claim  on  B.  for  ,£5,010, 
and  B.  a  claim  on  A.  for  £5,000.  If  A.  were  to  give  out 
that  B.  owed  him  £5,010,  he  would  be  saying  that  which 
in  mercantile  understanding  was  not  true." 

Orompton,  J. — "The  very  nature  of  such  deeds  is  to  make 
the  parties  free  men,  and  that  is  what  our  construction  of 
the  release  will  effect.  It  would  be  the  strangest  thing 
possible  in  the  mercantile  world  if  when  there  was  a  debt  of 
£10,000  on  one  side,  and  £9,000  on  the  other,  the  debt 
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was  understood  to  mean  all  on  one  side  and  nothing  on  the 
other.  When  the  defendants  say  that  they  are  indebted  to 
several  creditors,  they  do  not  mean  that  all  is  to  be  taken 
into  account  on  one  side  and  nothing  on  the  other ;  that 
they  are  indebted  only  on  one  side  of  the  account ;  such  a 
statement  would  be  fraudulent,  and  would  be  an  unfair  mode 
of  dealing  with  creditors  who  are  parties  to  the  composition." 

The  case  for  our  opinion  contains  no  suggestion  that  any 
fraud  was  committed  on  defendant.  It  states  that  he  had 
notice  of  the  debts  due  by  the  creditors  to  plaintiffs,  but 
had  not  any  knowledge  of  the  existence  of  those  debts 
against  the  plaintiffs  ;  also  that  such  debts  due  to  the  part- 
nership had  been  assigned  to  him  by  the  dee^.  I  cannot 
venture  to  impute  bad  faith  or  fraudulent  concealment 
merely  from  the  statement.  It  may  have  arisen  from  acci- 
dent or  inadvertence.  The  transactions  between  the  par- 
ties were  very  large  ;  the  sum  now  in  question  compara- 
tively small.  A  debt  of  £20,000  was  arranged,  and  these 
debts  under  £100  might  have  been  not  very  carefully  en- 
quired into. 

If  I  arrive  at  the  conclusion  that  defendant  has  broken 
his  covenant,  there  remains  the  question  whether  the  sum  of 
$4,000  is  liquidated  damages  or  penalty.  I  think  it  settled 
that  when  such  words  are  used  as  we  find  here  in  the  case  of 
a  covenant  to  do  or  not  to  do  some  act  not  merely  for  pay- 
ment of  some  precise  sum,  or  for  a  mere  ascertained  money 
payment,  the  sum  named  is  recoverable  however  trifling  the 
real  or  apparent  damage  may  be.  As  far  as  I  can  see  there 
is  no  covenant  of  defendant  in  this  deed  except  for  the 
indemnifying  against  this  named  amount  of  debt. 

On  the  best  consideration  I  can  give  the  case,  I  think  it 
falls  within  the  rule  laid  down  in  Atkyns  v.  Kennier,  4  Ex. 
776,  as  explained  by  Reynolds  v.  Bridge,  6  E.  &  B.  541 ; 
and  as  to  defendant's  covenant  to  indemnify  to  a  fixed 
amount,  it  is  only  by  way  of  penalty.  It  will  be  noted  that 
it  is  put  in  the  deed  at  the  end  in  the  shape  that  for  the 
true  performance  of  the  covenants,  &c.,  the  parties  hind 
themselves  each  to  the  other  in  the  sum  of  $4,000,  which  is 
declared  to  be  liquidated  damages  and  not  by  way  of 
penalty. 
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The  case  does  not  expressly  state  that  plaintiifs  were  in- 
debted to  the  amount  of  $2,160  without  reckoning  therein 
the  debts  balanced  by  set-off ;  but  I  assume  that  all  parties 
must  have  agreed  thereon,  and  we  have  only  to  determine 
the  two  questions  submitted  to  us. 

Judgment  for  plaintiffs  for  $356. 


Black  v.  Alcock. 

Slander — Innuendo — Proof  of— C.  L.  P.  A.,  sec.  110, 

The  first  count  of  the  declaration  set  out  that  the  plaintiflF  was  an  unmar- 
ried woman ;  that  there  had  been  a  coroner's  inquest  held  on  the  body  of 
an  infant  found  on  the  defendant's  premises,  whose  death  the  jury  found 
was  caused  by  desertion  and  exposure  by  persons  to  them  unknown ;  and 
it  then  alleged  that  the  defendant  speaking  of  and  concerning  the  plain- 
tiff, the  said  infant,  and  the  inquest  then  being  held,  said  to  one  B.,  a 
constable  attending  on  the  inquest,  "  Why  did  you  not  bring  Miss  B., 
(the  plaintiff,)  down  with  you.  She  has  had  time  to  change  her  appear- 
ance. I  could  see  the  child  looked  like  the  mother.  Miss  B.,  because  she 
has  red  hair  and  so  had  the  child,"  meaning  thereby  that  the  plaintiff 
was  the  mother  of  the  said  child,  and  had  deserted  and  left  and  exposed, 
or  caused  and  procured  it  to  be  left  and  exposed  on  or  near  the  defend- 
ant's premises,  whereby  the  child  being  of  so  tender  an  age  as  to  be  una- 
ble to  take  care  of  itself,  died  in  consequence  of  being  deserted  and  left 
as  aforesaid." 

In  a  second  count  the  defendant  was  charged  with  saying  that  the  child 
was  the  very  image  of  its  mother,  and  with  naming  the  plaintiff  in  an 
swer  to  a  question  who  was  the  mother,  the  innuendo  being  the  same  as 
in  the  first  count.  Defendant  pleaded  only  not  guilty.  The  words 
charged  were  proved,  and  the  jury  having  found  for  the  plaintiff, 

Held,  that  the  words,  coupled  with  the  facts,  were  capable  of  the  meaning 
imputed  to  them,  and  might  therefore  sustain  the  action ;  but  that  as 
there  was  nothing  to  shew  that  the  defendant  was  speaking  of  or  alluding 
to  the  cause  of  the  child's  death,  and  not  merely  in  reference  to  the  ques- 
tion who  was  its  mother — the  innuendo  was  not  supported  by  the  evidence. 

Held,  also  that  the  communication  was  not  privileged. 

Remarks  as  to  the  effect  of  the  C.  L.  P.  A.  sec.  110,  and  as  to  the  decision 
in  Hemmings  v.  Gasson,  E.  B.  &  E.  346. 

Slander. — First  count.  For  that  whereas  the  plaintiff 
before  and  at  the  time  of  the  committing  by  the  defendant 
of  the  several  grievances  hereinafter  mentioned,  then  a,nd 
from  thence  hitherto  being  sole  and  unmarried,  was  a  per- 
son of  good  name,  credit,  and  reputation,  and  deservedly 
enjoyed  the  esteem  and  good  opinion  of  divers  persons,  and 
whereas  before  the  committing  by  the  defendant  of  the 
grievances  hereinafter  mentioned,  to  wit,  on  the  28th  and 
30th  days  of  the  month  of  March,  and  on  the  1st  day  of 
;  the  month  of  April,  1861,  an  inquisition  was  being  held  in 


20       COMMON>LEAS,  MICHAELMAS  TERM,  25  VIC,  1861. 

the  village  of  Mitchell,  in  the  county  of  Perth,  before  James 
Bowie,  Esq.,  one  of  the  coroners  of  the  county  of  Perth,  on 
the  body  of  an  infant  male  child,  which  had  theretofore,  to 
wit,  on  the  22nd  day  of  the  month  of  March,  aforesaid, 
been  found  on  or  near  the  premises  of  the  defendant  in  the 
said  village  of  Mitchell,  and  a  jury  having  been  summoned 
on  the  said  inquisition,  and  having  been  duly  sworn  and 
charged,  on  view  of  the  body  of  the  said  infant  male  child, 
to  enquire  for  our  Lady  the  Queen  when,  where,  and  how 
and  after  what  manner  the  said  child  came  to  his  death,  did 
afterwards  upon  their  oath  say  "  that  the  said  child's  death 
was  caused  by  desertion  and  exposure  by  some  party  or  par- 
ties to  the  said  jury  unknown." 

And  whereas  one  William  Baker  was  at  the  said  several 
times  aforesaid,  and  during  the  taking  of  the  said  inquisi- 
tion, a  constable  of  the  county  of  Perth,  and  acted  in  his 
capacity  of  such  constable  on  the  inquisition  aforesaid  and 
the  proceedings  had  thereunder ;  yet  the  defendant  well 
knowing  the  premises,  but  contriving  and  maliciously  inten- 
ding to  injure  the  plaintiff,  and  to  bring  her  into  public 
scandal  and  disgrace,  heretofore,  to  wit,  on  the  28th  of 
March,  1861,  and  whilst  the  said  inquisition  was  being  held 
as  aforesaid,  in  a  certain  discourse  which  the  said  defendant 
then  had  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  the  said  infant  male  child,  and  of  and  concerning 
the  inquisition  then  being  held  on  view  of  the  body  of  the 
said  infant  male  child,  and  in  the  presence  and  hearing  of 
divers  persons,  there  in  the  presence  and  hearing  of  those 
persons,  and  addressing  the  said  William  Baker  acting  as 
constable  as  aforesaid,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  said  infant  male  child,  and  of  and  concerning 
the  inquisition  then  being  held  on  view  of  the  body  of  the 
said  infant  male  child,  the  false,  scandalous,  malicious,  and 
defamatory  words  following :  that  is  to  say,  "  Why  did 
you  not  bring  Miss  Black  (meaning  the  plaintiff)  down 
(meaning  before  the  said  inquisition)  with  you,  (meaning  the 
said  William  Baker,)  she  (meaning  the  plaintiff  )  has  had 
time  to  change  her  appearance.  I  (meaning  the  defendant) 
could  see  the  child  (meaning  the  said  infant  male  child) 
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looked  like  the  mother,  Miss  Black,  (meaning  the  plaintiff) 
because  she  (meaning  the  plaintiff,)  had  red  hair  and  so  had 
the  child,"  (meaning  the  said  infant  male  child)  thereby  then 
and  there,  meaning  that  the  said  plaintiff,  so  being  sole  and 
unmarried,  was  the  mother  of  the  said  child,  and  had  deserted 
the  said  child,  and  had  left  and  exposed  the  said  child,  or 
caused  or  procured  him  to  be  left  and  exposed  on  or  near  the 
premises  of  the  said  defendant,  whereby  the  said  child,  being 
a  child  of  so  tender  an  age  as  to  be  unable  to  take  care  of 
itself,  died  in  consequence  of  so  being  deserted  and  left  as 
aforesaid. 

Second  coww^.— And  also  for  that  whereas  afterwards,  to 
wit,  on  the  2nd  of  April,  1861,  in  a  certain  other  discourse 
which  the  defendant  then  had  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  said  infant  male  child,  in  the 
presence  and  hearing  of  divers  persons,  then  in  the  pres- 
ence and  hearing  of  those  persons  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  said  infant  male 
child,  the  false,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say  :  "  The  child  (meaning  the  said  in^ 
fant  male  child)  was  the  very  image  of  his  mother,"  and  in 
answer  to  a  question  then  put  to  the  said  defendant,  that  is 
to  say,  "Who  was  the  mother  of  the  said  child,"  (meaning 
the  said  infant  male  child)  then  and  there,  in  the  presence 
and  hearing  of  those  persons,  falsely  and  maliciously  an- 
swered, and  spoke  and  published  of  and  concerning  the 
plaintiff,  the  false,  scandalous,  and  defamatory  words  follow- 
ing, that  is  to  say  :  "  Miss  Black,  (meaning  the  plaintiff,) 
who  lives  up  the  road,"  thereby  then  and  there  meaning  that 
the  said  plaintiff,  so  being  sole  and  unmarried  as  aforesaid, 
was  the  mother  of  the  said  child,  and  had  deserted  the  said 
child,  and  had  exposed  and  left  the  said  child,  or  procured 
him  to  be  exposed  and  left  on  or  near  the  premises  of  the 
said  defendant,  as  aforesaid,  whereby  the  said  child  being  a 
child  of  so  tender  an  age  as  to  be  unable  to  take  care  of 
itself,  died  in  consequence  of  so  being  deserted  j  exposed,  or 
left. 

By  means  of  the  committing  of  which  said  severa  1  griev-^ 
ances  the  plaintiff  hath  been  and  is  greatly  injured  in  her 
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said  good  name,  credit,  and  reputation,  and  hath  sustained 
great  agony  and  pain  of  mind,  and  an  imputation  hath  thereby 
been  cast  upon  her  fair  character  for  chastity,  and  she  hath 
been  brought  into  public  scandal  and  disgrace,  and  hath 
been  and  is  shunned  and  avoided  by  divers  persons,  and  was 
and  is  otherwise  injured. 
Plea. — Not  guilty. 

The  case  was  tried  at  Stratford,  in  October  last,  before 
Burns,  J.  The  speaking  of  the  words  by  the  defendant  in 
reference  to  the  plaintiff  and  under  the  circumstances  stated 
in  the  declaration,  was  distinctly  proved.  It  appeared  that 
the  plaintiff  was  summoned  to  attend  before  the  inquest,  but 
it  was  not  shewn  that  she  was  examined. 

For  the  defence,  it  was  objected  that  the  communication 
made  to  Baker  was  privileged  as  relating  to  the  matter  into 
which  the  coroner's  inquest  were  then  enquiring,  and  respec- 
ting which  the  defendant  had  been  examined,  as  the  child 
had  been  left  on  his  premises,  and  some  imputation  had  been 
cast  on  him  that  he  was  the  father. 

2nd.  That  there  was  no  evidence  of  the  innuendo  that  the 
plaintiff  had  deserted  the  child,  and  had  left  or  exposed  it, 
or  caused  or  procured  it  to  be  left  or  exposed  on  or  near  the 
premises  of  the  defendant,  &c. 

3rd.  That  the  charge  made  by  the  defendant  was  that  the 
plaintiff,  an  unmarried  female,  had  borne  a  child,  for  which 
no  action  will  lie  unless  special  damage  be  laid  and  proved* 

The  learned  judge  reserved  leave  to  the  defendant  to  move 
to  enter  a  nonsuit. 

He  asked  the  jury  to  say  on  the  first  count  if  the  commu- 
nication to  Baker  was  privileged,  and  if  so  to  find  for  the 
defendant,  explaining  to  them  that  they  Were  to  say  whether 
the  defendant  made  the  communication  to  Baker  bond  fide, 
with  a  view  to  promote  the  ends  of  justice  on  the  enquiry 
which  was  going  on  before  the  inquest,  or  whether  he  did  so 
recklessly  to  impute  to  the  plaintiff  that  she  was  the  mother 
with  a  view  to  slander  her  in  the  way  charged. 

The  jury  found  for  the  plaintiff,  damages  £25. 

In  Michaelmas  Term  J.  A.  Qarroll  obtained  a  rule  nisi  for  a 
nonsuit  to  be  entered  on  the  leave  reserved. 
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(7.  Robinson  shewed  cause.  He  contended  the  communi- 
cation was  not  privileged,  and  the  jury  found  on  the  ques- 
tion being  left  expressly  to  them  that  the  defendant  did  not 
speak  the  words  bond  fide,  and  to  promote  the  ends  of  jus- 
tice ;  that  the  innuendo  was  not  too  large.  It  was  proved 
that  a  child  was  left  upon  the  defendant's  premises  in  March 
last,  and  died  two  or  three  days  after  from  the  exposure, 
and  that  an  inquest  was  holden  upon  the  body,  and  that  the 
defendant  charged  the  plaintiff  with  being  the  mother  of  the 
child.  That  charge  in  effect  involved  all  the  rest.  The 
cases,  where  the  innuendo  has  been  held  bad  for  want  of  a 
colloquium  and  inducement  do  not  apply.  He  suggested 
that  if  the  words  laid  in  one  count  were  actionable,  and  were 
proved,  but  those  laid  in  the  other  were  not,  there 
should  not  be  a  nonsuit  but  a  venire  de  novo,  but  that  the 
court  might  in  their  discretion  confine  the  verdict  to  one 
count.  He  referred  to  Johnson  v.  Hedge,  6  U.  C.  Q.  B. 
337 ;  Jackson  v.  McDonald,  1  U.  C.  Q.  B.  19 ;  Anderson 
V.  Stewart,  8  U.  C.  Q.  B.  243  ;  McLeod  v.  Boulton,  3  U.C. 
Q.  B.  89 ;  Coleman  v.  Goodwin,  2  B.  &  C.  285,  note  3 ; 
Doug.  90  S.  C. ;  Day  v.  Robinson,  1  A.  &  E.  554  ;  Gold- 
stein V.  Foss,  2  Y.  &  J.  146  ;  Tindallv.  Moore,  2  Wils.  114; 
Young  V.  Sloan,  2  C.  P.  U.  0.  284 ;  Green  v.  Campbell,  6 
C.P.U.C.  50  ;  Baldwin  qui.  tam.  v.  Henderson,  4  U.  C.  Q.  B. 
361 ;  Beasley  qui  tam  v.  Cahill,  2  U.  C.  Q.  B.  320  ;  Pon- 
ton V.  Moodie,  7  U.  C.  Q.  B.  304 ;  Hemmings  v.  Gasson, 
27  L.  J.  Q.  B.  252,  s.c,  E.  B.  &  E.  346. 

J.  H.  Qameron,  Q.  C,  contra.  The  rule  of  construction 
of  the  words  used  remains  as  it  was  before  the  C.  L.  P.  Act, 
i.e.,  whether  the  words  are  capable  of  the  meaning  put  on 
them  in  the  declaration,  is  a  matter  of  law,  whether  the 
defendant  used  them  with  that  meaning  is  a  question  of  fact, 
Blagg  V.  Sturt,  10  Q.  B.  899. 

As  to  the  first  count  it  contains  no  averment  that  the 
infant  died  from  exposure  or  was  deserted  by  its  mother, 
nor  is  there  any  thing  stated  about  the  child's  age.  Look- 
ing at  this  count  the  proper  conclusion  is  that  the  words  used 
cannot  mean  what  the  innuendo  explains  them  to  mean,  and 
if  so  this  count  fails. 
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The  second  count  contains  no  reference  to  the  first,  and 
cannot  therefore  be  construed  by  the  aid  of  any  prefatory 
averment  therein.  The  innuendo  is  even  larger  than  that  in 
the  first.  The  words  were  not  with  the  aid  of  the  facts 
proved  capable  of  meaning,  and  if  they  were,  the  jury  had 
not  evidence  to  warrant  a  finding  that  they  did  mean,  what 
this  innuendo  charges. 

The  judgment  therefore  should  be  arrested,  or  if  the  court 
think  the  second  count  good,  but  the  first  not  so,  there 
should  be  a  venire,  de  novo. 

He  referred  to  Barnett  v.  Allen,  3  H.  &  N.  376 ;  Broome 
V.  Gosden,  1  C.  B.  728. 

Draper,  C.  J.— The  declaration  begins  with  an  induce- 
ment that  the  plaintiff  was  unmarried ;  that  an  inquisition 
was  being  held  on  the  body  of  an  infant  male  child,  which 
had  been  found  on  or  near  the  premises  of  the  defen- 
dant ;  that  a  jury  having  been  summoned  and  duly  charged 
and  sworn  on  view  of  the  body  to  enquire  in  what  manner 
the  child  came  by  its  death,  found  the  death  was  caused  by 
the  desertion  and  exposure  of  the  child  by  some  persons 
unknown. 

Then  the  first  count  contains  a  colloquium  of  and  con- 
cerning the  plaintiff,  the  said  infant  male  child,  and  the 
inquisition  then  being  held,  and  after  setting  out  these  words 
as  spoken  by  the  defendant,  Why  did  you  not  fetch  Miss 
Black  with  you  because  I  could  see  that  she  was  the  mother 
of  the  child,"  and  after  some  unimportant  words,  "  she  had 
time  to  change  her  appearance,"  contains  this  innuendo,  that 
the  plaintiff  so  being  sole  and  unmarried,  was  the  mother  of 
the  child  and  had  deserted  it,  and  left  and  exposed  it,  or 
caused  or  procured  it  to  be  left  and  exposed  on  or  near  the 
premises  of  the  defendant,  whereby  the  said  child  being  a 
child  of  so  tender  an  age  as  to  be  unable  to  take  care  of 
itself,  died  in  consequence  of  so  being  exposed  and  left. 

The  words  themselves  which  were  proved,  plainly  charged 
that  the  plaintiff  was  the  mother  of  this  child.  The  induce- 
ment, no  part  of  which  was  traversed,  shews  the  plaintiff  to 
be  an  unmarried  female ;  that  the  body  of  an  infant  male 
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child  had  been  found  on  or  near  the  premises  of  the  defend- 
ant, and  that  the  coroner's  jury  had  found  that  the  child's 
death  arose  from  desertion  and  exposure.  I  think  the  words 
charged,  coupled  with  these  facts,  were  capable  of  being  un- 
derstood as  meaning  what  the  innuendo  states  ;  that  the 
defendant  meant,  namely,  that  the  death  of  the  child  arose 
from  desertion  and  exposure  by  the  mother,  whether  such 
was  the  defendant's  meaning  being  still  a  question  of  fact 
for  the  jury.  The  charge  that  the  child  came  to  its  death 
by  desertion  and  exposure,  the  act  of  its  mother,  would, 
technically  spread  out,  amount  to  a  charge  of  murder, 
though  there  was  no  statement  that  the  child  was  of  tender 
years,  because  the  act  so  charged  is  one  of  wz'sfeasance,  not 
of  mere  wowfeasance,  and  such  a  charge  implies  that  the 
child  was  not  sufficiently  old  or  strong  to  walk  away  and  take 
care  of  itself,  as  in  that  case  the  death  would  not  be  caused 
by  the  exposure  by  the  mother  but  by  the  child  not  walking 
away  and  taking  care  of  itself.  (Heg.  v.  Waters,  Temp.  & 
M.  62,  1  Den.  356.)  For  the  mere  abandonment  of  a 
bastard  child  without  providing  for  its  support,  no  indictment 
would  lie  without  it  being  also  stated  that  injury  to  the  child 
was  the  consequence.  (Reg.  v.  Hogan,  Temp.  &  M.  601 ; 
2  Den  0.  C.  27T  ;  Reg.  v.  Cooper,  Temp.  &  M.  125, 1  Den. 
459.) 

This  view  was  not  apparently  present  to  the  mind  of  the 
pleader  who  framed  the  declaration,  for  the  per  quod  refers 
only  to  injury  in  her  good  name,  to  pain  of  mind,  to  an 
imputation  on  her  chastity,  to  her  being  brought  into  public 
scandal  and  disgrace,  and  being  shunned  by  divers  persons, 
not  a  word  of  her  being  subject  to  be  criminally  charged.  All 
that  is  stated  might  result  from  an  accusation  of  inconti- 
nence, which  would  not  be  actionable  without  averment  and 
proof  of  special  damage. 

Then  was  there  evidence  to  sustain  the  innuendo  to  such  an 
extent  as  to  import  a  criminal  charge  by  the  words  in  the 
first  count  ? 

The  words  proved  taken  per  se  unconnected  with  sur- 
rounding circumstances,  impute  no  more  than  that  the  plain- 
tiff is  the  mother  of  the  child  found,  and  Baker,  to  whom 
4  VOL.  XII. 
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these  words  were  addressed,  says,  "  An  inquest  was  held  to 
find  out  who  was  the  mother  of  the  child  which  was  left  a* 
his  (defendant's)  door."  After  the  defendant  had  been  exam- 
ined once,  for  the  inquest  lasted  two  or  three  days,  and  on 
their  way  to  the  inquest  the  defendant  said  to  Baker,  "Why 
did  you  not  fetch  Miss  Black,"  &c.  The  child  was  alive 
when  found,  it  is  not  shewn  that  the  cause  of  its  death, 
though  he  knew  it  was  dead,  was  then  present  to  the  defen- 
dant's mind,  and  the  verdict  which  declared  the  cause  to  be 
the  desertion  and  exposure  by  some  person  unknown  had 
not  been  pronounced. 

While  I  think  the  words,  coupled  with  the  fact  that  the 
child's  death  was  caused  by  the  exposure,  capable  of  the 
interpretation  given  by  the  innuendo,  I  should  not  fix  that 
meaning  on  them  if  the  defendant  spoke  them  merely  in 
reference  to  the  question  of  who  was  the  child's  mother,  and 
taking  that  view  I  do  not  think  that  part  of  the  innuendo 
proved  which  assumes  a  charge  of  crime,  but  only  that  part 
which  charges  incontinence,  which  will  not  sustain  the  action, 
and  I  think  so  far  the  plaintiff'  should  have  been  nonsuited^ 
or  if  the  matter  was  left  to  the  jury,  the  question  should 
have  been  distinctly  put  to  them  whether  the  defendant 
meant  by  what  he  said  to  accuse  the  plaintiff  of  having 
caused  the  death  of  the  child.  1  do  not  perceive  that  it  was 
so  put,  and  if  it  had  been,  in  my  view  of  the  evidence,  it 
ought  to  have  been  answered  in  the  defendant's  favour,  be- 
cause of  the  natural  meaning  of  the  words,  and  because 
there  was  nothing  to  shew  that  the  defendant  was  speaking 
of  or  alluding  to  the  cause  of  the  death  of  the  child. 

I  see  no  diff'erence  in  substance,  scarcely  any  in  words 
in  the  immendo  to  the  second  count.  And  the  words  there 
charged  and  proved,  "  the  child  was  the  very  image  of  the 
mother,"  and  the  answer  to  the  question  who  was  the  mother, 
given  in  these  words,  "  Miss  Black,"  do  not  in  themselves 
import  any  thing  more  than  the  words  laid  in  the  first  count ; 
perhaps  not  so  much.  The  conversation  in  which  these 
words  were  spoken  also  took  place  "  while  the  inquest  was 
going  on,  and  after  plaintiff*  was  brought  up."  The  state- 
ments of  both  the  witnesses  who  prove  these  words  seem 
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to  me  irresistibly  to  lead  to  the  belief  that  they  were  enquir- 
ing solely  as  to  who  was  the  mother,  and  not  as  to  the  cause  of 
the  child's  death,  and  I  do  not  understand  how  an  answer  to 
such  a  question,  given  in  direct  terms,  which  conveyed  no 
meaning  beyond  the  statement  that  the  plaintiff  was  the 
mother,  can  per  se  be  construed  to  have  a  hidden  import* 
The  proof  of  the  meaning  stated  in  the  innuendo  must  be  found 
by  connecting  the  words  spoken  with  the  surrounding  facts? 
whether  stated  in  the  general  inducement  at  the  beginning 
of  the  declaration,  or  proved  at  the  trial;  as  to  which, 
however,  it  is  to  be  observed  that  the  cause  of  the  child's 
death  was  in  no  way  proved  otherwise  than  by  the  statement 
in  the  inducement,  of  the  verdict  at  the  inquest.  As  to  the 
sufficiency  of  the  evidence  to  sustain  the  innuendo  I  have 
arrived  at  the  same  conclusion  as  on  the  first  count. 

I  agree  with  Mr.  Robinson  that  since  the  passing  of 
the  Common  Law  Procedure  Act  the  cases  respecting  the 
necessity  of  a  prefatory  averment  and  of  a  colloquium  are 
not  generally  applicable,  and  that  by  the  110th  section  of 
our  act  of  1856,  which  is  a  transcript  of  sec.  61,  of  the 
English  C.  L.  P.  Act  of  1852,  it  is  enough  to  aver  that  the 
words  complained  of  were  used  in  a  defamatory  sense, 
specifying  such  defamatory  sense  without  any  prefatory 
averment  to  shew  how  such  words  were  used  in  that  sense, 
and  where  the  words  set  forth  with  or  without  the  alleged 
meaning  show  a  cause  of  action,  the  declaration  is  sufficient. 
Such  is  the  enactment.  I  confess  I  was  not  prepared  for 
the  unlimited  effect  given  to  it  by  the  court  in  Hemmings 
V.  Gasson,  (E.  B.  &  E.  352,)  that  the  act  and  the  forms  in 
Schedule  B.  enables  the  pleader  to  put  any  construction  he 
pleases  upon  the  words  complained  of,  (without  any  averment 
as  I  understand  in  any  case,)  and  that  it  is  for  the  jury  to 
say  whether  the  words  were  spoken  with  such  meaning.  I 
had  thought  that  under  peculiar  circumstances  averments 
might  still  be  held  necessary,  and  that  in  some  exceptional 
cases  it  might  be  found  only  just  to  a  defendant  to  require 
them,  as  where  words  perfectly  harmless  in  themselves,  or 
which,  as  in  the  present  case,  plainly  imported  a  scandalous 
but  not  actionable  charge,  had  been  spoken  innuendo,  that 
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the  defendant  thereby  accused  plaintiff  of  some  indictable 
offence — say  murder.  For  where  the  plaintiff  has  to  rely 
on  the  proof  of  some  fact  or  facts  to  affix  a  meaning  to  those 
words  which,  in  the  absence  of  such  proof,  would  mean 
something  widely  different,  a  defendant  might  be  taken  by 
surprise,  and  be  unprepared  to  disprove  or  to  explain  the 
facts  thus  relied  upon  to  make  out  his  innuendo.  I  do  not 
construe  the  statute  to  alter  the  nature  or  office  of  an 
innuendo  ;  nor  am  I  aware  that  it  has  ever  been  held,  or  even 
supposed  that  a  substantial  new  averment  of  fact  can  form 
part  of  an  innuendo  of  the  meaning  of  certain  words.  And 
if  this  declaration  had  only  stated  that  the  defendant  falsely 
and  maliciously  spoke  and  published  of  the  plaintiff  the 
words  following  :  "  Why  did  you  not  fetch  Miss  Black  down 
with  you  ?  Because  I  could  see  that  she  was  the  mother  of 
the  child.  She  has  had  time  to  change  her  appearance," — 
innuendo,  that  the  plaintiff  was  guilty  of  murder,  or  that  she 
had  deserted  and  exposed  the  child,  by  reason  whereof  it 
died,  I  should  not  have  thought  it  good  on  demurrer.  The 
case  of  Green  v.  Campbell,  6  U.  C.  0.  P.  50,  so  far  as  it  is 
in  conflict  with  Hemmings  v.  Gasson  is  consequently  to  be 
considered  as  overruled  by  a  later  as  well  as  far  higher 
authority. 

I  agree  also  that  this  was  not  a  privileged  communication, 
and  as  I  conclude,  neither  count  was  supported,  (though  not 
precisely  on  the  grounds  taken  at  nisi  prius,  but  because  I 
do  not  think  the  evidence  sufficient  to  establish  that  defen- 
dant meant  to  accuse  plaintiff  of  causing  the  death  of  the 
child,)  I  am  of  opinion  there  should  be  a  new  trial  without 
costs.  The  plaintiff  had  better  consider  whether,  in  the 
event  of  a  new  trial  it  would  not  be  prudent  to  amend  the 
declaration. 


Per  cur. — Rule  absolute. 
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During  this  term  the  following  gentlemen  were  called  to 
the  bar : — 

William  Lount,  William  Henry  Wilkison,  Eichard 
Porter  Stephens,  Daniel  McKinnon,  Orlando  John 
MacKay,  Thomas  Tames  Alves  Boys,  William  Alexan- 
der Foster,  Patrick  McCurry,  G-eorge  Murray,  Wil- 
liam Edward  O'Brien,  Martin  O'Gara,  Robert  Smith, 
George  Taylor  Denison,  Junior,  Henry  Coffin  Windeat 
Wethey,  Thomas  Moss. 
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Present : 

The  Hon.  William  Henry  Draper,  C.B.,  C.  J. 
"       William  Buell  Richards,  J. 
"       John  Hawkins  Hagarty,  J. 


Kent  v.  Mercer. 

Sheriff— Bond-^Yacaiion  of  office — Sureties — Liability  of  for  moneys  received 
between  vacation  and  discharge  from  office. 

Defendant  L.  W,  M.  was  appointed  sheriff  of  the  county  of  Norfolk  on  the 
9th  of  March,  1858,  and  gave  a  bond  with  the  other  two  defendants  as  sure- 
ties covenanting  that  L.  W,  M.,  as  sheriff,  should  pay  over  all  moneys 
received  by  virtue  of  his  office  as  sheriff. 

On  the  19th  of  February,  1859,  judgment  was  given  for  the  Crown  against 
L.  W.  M.,  whereby  his  office  became  vacated,  but  no  writ  of  discharge 
issued.  On  the  15th  of  March,  1859,  a  writ  of  fi.  fa,  was  placed  in  his 
hands  at  the  suit  of  the  now  plaintiff  against  one  G.  W.  K.,  and  on  the 
29th  of  June,  1859,  the  said  L.  W.  M.  received  the  amount  endorsed  on 
the  said  writ,  but  has  never  paid  the  same  to  the  plaintiff. 

On  special  case,  held,  that  the  sureties  of  said  L.  W.  M.  were  liable  for  all 
moneys  received  by  him  colore  officii.  The  mere  fact  of  the  term  and 
tenure  of  L.  W.  M.'s  office  as  sheriff  having  expired  is  not  sufficient  to  in- 
capacitate him  from  doing  acts  of  sheriff. 

On  the  9th  of  March,  1858,  defendant  L.  W.  Mercer  was 
(except  so  far  as  the  effect  of  the  judgment  on  sci.fa.  here- 
after mentioned  effected  the  same)  duly  appointed  sheriff  of 
Norfolk,  and  thereupon  he  and  the  other  defendants  exe- 
cuted a  bond  dated  the  13th  of  February,  1858,  as  follows : 
"  Know  all  men  by  these  presents  that  we"  (the  defendants) 
"  do  hereby  jointly  and  severally  for  ourselves  and  each  of 
our  heirs,  executors  and  administrators,  covenant  that  L.  W. 
M.  as  sheriff  of  the  said  county  shall  well  and  truly  pay 
over  to  the  person  or  persons  entitled  to  the  same  all  such 
moneys  as  he  shall  receive  by  virtue  of  his  said  office  of 
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sheriff  from  tlie  date  of  this  covenant,  and  that  neither 
he  nor  his  deputy  shall,  within  that  period,  wilfully  miscon- 
duct himself  in  his  said  office  to  the  damage  of  any  person 
being  a  party  in  any  legal  proceeding."  The  liability  is 
limited,  the  sheriff  to  XI, 000,  and  each  surety  to  £500« 
And  defendant  Mercer  thereupon  and  thenceforth,  until  the 
appointment  of  his  successor,  assumed  the  office,  and  per- 
formed the  duties  of  sheriff.  Afterwards,  on  the  31st 
of  August,  1858,  a  scL  fa.  at  the  instance  of  the  Crown  was 
brought  to  cancel  the  appointment  of  the  defendant  Mercer, 
and  on  the  12th  January,  1859,  judgment  for  the  Crown 
was  pronounced  by  the  court  of  Queen's  Bench,  and  on  the 
10th  of  February,  1859,  judgment  was  entered  for  the 
Crown  on  the  writ  of  sci.  fa.^  and  on  the  3rd  of  October, 
1859,  E.  D.  was  duly  appointed  sheriff,  and  on  the  29th  of 
June,  1859,  defendant  Mercer,  previous  to  the  transfer  by 
him  to  his  successor  of  the  prisoners,  and  writs  which  he  held 
as  such  real  or  pretended  sheriff,  assuming  to  act,  and  (if 
under  the  circumstances  he  could)  acting  as  sheriff,  received 
for  the  plaintiff  under  a  writ  of  fi.  fa.,  which  had  been 
delivered  to  him  on  the  13th  of  March,  1859,  in  a  suit  in 
which  the  now  plaintiff  was  plaintiff  and  G.  W.  K.  defendant, 
the  sum  of  .£80  10s.,  besides  his  fees  as  sheriff,  which  sum 
the  defendant  Mercer  did  not  pay  over  to  plaintiff.  No  writ 
of  discharge  was  ever  issued  founded  on  the  judgments  on 
the  set.  fa. 

The  question  was,  whether  the  two  defendants,  the  sureties, 
Were  liable  under  the  circumstances  to  the  plaintiff  upon  their 
said  covenant  for  Mercer's  default  in  not  paying  over  the 
money  to  the  plaintiff. 

J.  Martin,  for  the  defendant,  cited  5  &  6  E.  6,  ch.  16, 
sec.  5 ;  Sewell  on  Sheriff  20 ;  Wesley  v.  Skinner,  Croke 
Eliz.  365. 

Anderson,  contra,  referred  to  the  ConsoL  Stats.  U.  C, 
ch*  38,  sec.  10. 

Draper,  C.  J.— By  the  statute  5  &  6  Ed.  VI.,  ch.  16,  if  any 
person  bargain  or  sell  any  office  or  deputation  of  it,  or  any 
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part  of  it,  or  take  any  reward  or  profit  directly  or  indir^tly, 
or  any  bond,  &c.,  for  any  office,  &c.,  which  concerns  the  admin- 
istration or  execution  of  justice,  or  the  receipt,  controlment 
or  payment  of  the  king's  treasure,  &c.,  account,  auditorship, 
or  surveying  of  any  of  the  king's  honours,  manors,  &c.,  or 
customs,  or  attendance  in  the  custom  house,  or  the  keeping 
of  any  town,  castle,  &c.,  used  as  a  place  of  strength  or 
defence,  or  any  clerkship  in  any  court  of  record,  &c.,  he 
shall  forfeit  his  right,  interest,  &c  ,  in  such  office,  deputation, 
or  gift  or  nomination  to  it.  And  he  that  gives  any  money, 
reward,  &c.,  or  any  bond,  promise,  &c.,  for  such  office, 
deputation,  &c.,  shall  thereupon  immediately  be  a  disabled 
person  to  have  and  enjoy  it,  and  such  bond,  &c.,  shall  be 
void.  Sec.  5  provides  that  if  any  person  do  hereafter  offend 
in  any  thing  contrary  to  the  tenor  and  effect  of  this  act,  yet) 
that  notwithstanding  all  judgments  given,  and  all  other  act 
or  acts  executed  or  done  by  any  such  person  or  persons  so 
offending  by  authority  or  colour  of  the  office  or  deputation, 
which  ought  to  be  forfeited,  &c.,  by  the  persons  so  offending 
as  is  aforesaid  after  the  said  offence  so  by  such  person 
committed  or  done,  and  before  such  person  so  offending  for 
the  same  offence  be  removed  from  the  exercise,  &c.,  of  the 
said  office  or  deputation,  shall  be  and  remain  good  and  suffix 
cient  in  law  to  all  intents,  constructions,  and  purposes  in 
such  like  mannei*  and  form  as  the  same  should  or  ought  to 
have  remained  and  been  if  this  act  had  never  been  made- 
Extended  to  colonies  and  enlarged  by  49  Geo.  III.,  ch.  126. 

By  the  terms  of  their  covenant  the  sureties  engaged  that 
Mercer,  as  sheriff  of  the  County  of  Norfolk,  should  well  and 
truly  pay  over  to  the  person  entitled  thereto  any  money  which 
he  should  receive  by  virtue  of  his  office.  Now,  the  fact  that 
a  sheriff's  term  and  tenure  of  office  has  expired  is  not  of  itself 
sufficient  to  incapacitate  him  from  doing  acts  of  office  after 
that  term,  or  to  vacate  the  acts  so  done.  Thus  in  St.  John'scase, 
Moore  (Sir  F.)  186,  383,  364,  496,  an  arrest  by  a  sheriff 
before  he  had  notice  of  his  discharge  was  held  legal,  and  that 
an  action  for  false  imprisonment  would  not  lie  against  him* 
And  in  Boucher  v.  Wiseman,  Cro.  El.  597,  the  sheriff  was 
held  chargeable  for  money  made  by  his  deputy  on  a  fi,  fa. 
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upon  which  he  levied  after  a  writ  of  discharge  was  actually 
issued,  but  before  he  had  notice  of  it.  And  in  Reynell's  case  9, 
Co.  95,  it  is  said,  (p.  98,)  So  when  an  office  is  found 
forfeited  presently  by  the  law  the  party  is  out  of  possession 
and  the  king  is  in  possession,  and  yet  the  use  is,  and  to  good 
purpose,  to  have  a  writ  of  discharge,  and  that  the  sheriff  till 
he  is  actually  removed  shall  answer  for  all  escapes,  for  he 
who  occupies  or  has  the  custody  of  a  gaol  by  right  or  wrong 
shall  be  charged  for  escapes  of  prisoners."  See  also  Fleming 
V.  Cheverley,  Dy.  355 ;  Palmer  v.  Potter,  Cro.  El.  511,  in 
which  case  a  writ  of  discharge  had  issued. 

And  in  this  case  it  appears  to  me  the  defendant  against 
whose  goods  and  chattels  thej^. /a.  issued — a  writ  directed 
to  the  sheriff,  not  by  his  individual  name,  but  to  the  person  in 
office — would  be  discharged  by  levy,  or  payment  without  levy, 
though  the  person  be  found  in  apparent  possession  of  the 
office,  and  holding  the  writ,  might  no  longer  in  law  be  the 
officer,  at  least  so  long  as  no  successor  had  been  actually 
appointed,  and  even  after  that  if  execution  had  been  com- 
menced before  then.  For  if  a  sheriff  commence  execution 
he  shall  complete  it  after  he  goes  out  of  office.  See  Ayre  v. 
Aden,  Cro.  Jac.  73;  Doe  v.  Donston,  1  B.  &  A.  230  ;  Rolles 
Ab.  893,  4 ;  Clerk  v.  Withers,  6  Mod.  295  ;  Doe  Tiffany  v. 
Miller,  6  U.  C.  Q.  B.  426. 

I  think,  therefore,  that  although  the  writ  in  this  case  did 
not  come  into  the  hands  of  Mercer  until  after  the  judgment 
on  the  sci.  fa.  had  been  entered,  yet,  that  he  would  not  have 
been  a  trespasser  in  levying  on  this  fi.  fa.,  that  payment  to 
him  would  have  discharged  the  debt  named  in  that  writ ;  so 
that  defendant  Mercer  was  in  possession  of  the  office  and  of 
the  writ,  and  he  would  have  been  responsible  to  the 
execution  plaintiff  for  moneys  received  by  virtue  of  the 
fi.fa. 

The  5th  section  of  the  statute  of  Edw.  VI.,  fully  sustains 
this  conclusion,  unless  the  judgment  of  the  court,  per  se, 
effected  an  actual  removal  of  Mercer,  and  as  it  is  admitted 
there  never  was  a  writ  of  discharge  issued,  and  as  Mercer's 
successor  was  not  appointed  until  after  this  money  was 
received,  I  am  of  opinion  he  continued  de  facto  in  the  posses- 
5  VOL.  XII. 
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sion  of  the  office  of  sheriff,  and  answerable  for  all  the  acts 
done  by  him  in  that  character. 

The  question,  however,  still  remains  as  to  the  liability  of 
his  sureties,  and  that  must  depend  on  the  language  and  effect 
of  the  covenant.  The  words  used,  that  Mercer  "  shall  well 
and  truly  pay  over  to  the  person  or  persons  entitled  to  the 
same  all  such  moneys  as  he  shall  receive  by  virtue  of  his 
said  office  of  sheriff,"  are  by  no  means  necessarily  limited  to 
moneys  received  by  him  during  his  tenure  of  office,  and 
would  certainly  apply  to  a  case  where  he  had  received  a 
a.  fa.,  and  commenced  execution  while  he  was  in  office,  and 
had  completed  the  same  and  made  the  money  after  his 
removal  and  the  appointment  of  his  successor.  In  such  a 
case  I  feel  no  doubt  the  sureties  would  be  liable  under  the 
covenant,  and  I  cannot  satisfy  myself  that  his  removal  in 
the  manner  stated  in  this  case  makes  any  difference. 

The  form  of  the  covenant  is  prescribed  by  the  legislature, 
and  the  intention  is  obvious  that  it  should  be  a  security  for 
all  suitors'  moneys  received  colore  officii.  There  is  an  appa- 
rent hardship  on  the  sureties  on  the  facts  stated,  and  my 
first  impression  was  in  their  favour,  so  much  so  that  I  have 
reluctantly  adopted  an  opposite  conclusion.  The  hardship 
arises  out  of  the  express  words  of  the  covenant,  and  it  would 
be  even  greater  if  either  the  plaintiff  were  to  lose  the  money 
collected  for  him,  or  the  defendant  on  the  fi.  fa.,  who  has 
paid  it  once,  had  to  pay  it  over  again.  I  have  carefully 
considered  the  authority  referred  to  in  the  notes  to  Lord  Ar- 
lington V.  Merrick,  2  Wms.  Saund.  403,  as  well  as  Bamford  v. 
lies,  3  Exch.  380 ;  Kitson  v,  Julian,  4  E.  &  B.  854 ;  Os- 
wald V.  Mayor  of  Berwick,  1  E.  &  B.  295,  affirmed  in  3  E. 
&  B.  653,  and  2  Jur.  N.  S.  743  ;  Mayor  of  Cambridge  v. 
Dennis,  5  Jur.  N.  S.  265  ;  E.  B.  &  E.  660.  And  on  the 
whole  I  am  of  opinion  that  our  judgment  should  be  in  favour 
of  the  plaintiff. 

Per  cur. — Judgment  for  plaintiff. 
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Farr  v.  Robins. 

Division  court — Transcript  of  judgment — Fi.fa.  lands 

A.  having  obtained  a  judgment  in  one  of  the  division  courts  in  the  county  of 
Welland,  in  order  to  issue  a  fi.  fa.  lands,  caused  a  transcript  thereof 
to  be  made  by  the  clerk  of  the  said  court,  and  under  his  seal  of  office, 
which  he  caused  to  be  filed  in  the  county  court  in  supposed  compliance 
with  the  mode  required  by  Consol.  Stat.,  U.  C,  ch.  19,  sec.  142,  but  said 
transcript  not  stating  that  a  fi.fa.  goods  had  issued  and  been  returned. 

Held,  under  the  provisions  of  the  statute,  in  order  that  a  fi.  fa.  lar.ds  may 
issue,  there  must  be  a  record  of  the  judgment  on  which  it  is  founded,  and 
for  this  purpose  it  points  out  a  mode  by  which  a  division  court  judgment 
for  the  sum  of  $40  or  upwards  can  be  made  a  judgment  of  record,  and  in 
this  case  the  transcript  being  informal  the  record  was  a  nullity,  and 
therefore  that   fi.fa.  lands  could  not  issue  thereon. 

Ejectment  for  part  of  the  west  half  of  lot  No.  159,  Tho- 
rold,  described.  Defence  for  the  whole.  The  plamtiif 
claimed  title  under  a  deed  made  by  Robert  Hobson  as  sheriff 
of  Welland,  to  James  McCoppen,  on  an  execution  against 
the  lands  of  the  defendant,  and  by  deed  from  James  McCop- 
pen  to  the  plaintiff.  Defendant  claimed  title  by  a  deed  made 
by  one  James  Robins  to  him. 

The  trial  took  place  in  October,  1861,  before  Hagarty.,  J., 
at  Welland.  The  plaintiff  put  in  evidence  ^  fi.fa.  issued  out 
of  the  county  court  of  the  county  of  Welland,  against  the 
lands  of  the  defendant,  at  the  suit  of  one  Murray,  received 
by  the  sheriff  on  the  1st  of  August,  1860  ;  also,  a  deed  from 
the  sheriff  dated  the  31st  August,  1861,  to  James  McCop- 
pen,  of  these  premises,  and  a  deed  from  James  McCoppen 
and  wife  to  the  plaintiff,  dated  2nd  September,  1861.  On 
the  defence  it  was  proved  that  a  transcript  of  a  judgment 
given  in  the  division  court  in  favour  of  Andrew  Murray 
against  the  defendant,  for  $76  10c. ,  damages  and  costs,  was 
filed  in  the  office  of  the  clerk  of  the  county  court  on  the 
31st  of  July,  1860,  and  the  execution  against  the  land  was 
issued  on  the  same  day,  but  no  execution  against  goods  was 
issued  from  the  county  court.  The  writ  against  lands  was 
received  by  the  sheriff's  officer  on  the  1st  August,  1860, 
and  the  sheriff's  sale  took  place  on  the  31st  of  July,  1861. 

The  defendant's  counsel  then  objected  that  the  transcript 
filed  in  the  clerk's  office  was  not  in  proper  form,  not  containing 
any  statement  that  di,  fi.fa.  against  goods  had  issued,  nor  that 
it  had  been  returned  and  how ;  that  no  fi..  fa,  against  goods 
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ever  issued  from  the  county  court,  and  that  by  law  there  must 
be  an  execution  against  goods  before  one  against  lands  is 
issued.  Also  that  the  sheriff  cannot  legally  sell  lands  upon 
an  execution  until  after  the  expiration  of  twelve  months 
from  the  time  he  has  received  the  execution. 

It  was  agreed  that  a  verdict  should  be  entered  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  non- 
suit on  these  objections. 

In  Michaelmas  Term,  W.  Uodes  obtained  a  rule  nisi  to 
enter  a  nonsuit  accordingly. 

In  Hilary  Term  B.  Miller  shewed  cause.  He  cited 
Doe  Spafford  v.  Brown,  3  old  series,  U.  C.  92;  Eades  v. 
Maxwell,  17  U.  C.  Q.  B.  173 ;  Delisle  v.  Dewitt,  18  U.  C, 
Q.  B.  155,  to  shew  that  the  objection  for  want  of  a  fi.  fa, 
against  goods  was  not  maintainable.  As  to  the  latter  objec- 
tion he  cited  Doe  Boulton  v.  Ferguson,  5  U.  C.  Q.  B.  515. 

W.  Eccles  in  reply,  said  the  transcript  was  not  in  accord- 
ance with  the  142  and  143  sections  of  the  division  court  act, 
and  therefore  the  foundation  for  the  sale  was  defective,  for 
the  transcript  should  shew  that  the  /t.  fa.  against  goods  had 
been  issued. 

Draper,  C.  J.— The  Consol.  Stat.U.  C,  ch.  19,  sec.  142, 
provides  that  in  case  an  execution  in  the  division  court  be 
returned  nulla  bona,  and  the  sum  remaining  unsatisfied  on 
the  judgment  on  which  the  execution  issued  amounts  to  $40, 
the  plaintiff  or  defendant  may  obtain  a  transcript  of  the  judg- 
ment from  the  clerk  under  his  hand  and  sealed  with  the  seal 
of  the  court,  which  transcript  shall  set  forth:  1.  The  pro- 
ceedings in  the  cause.  2.  The  date  of  issuing  execution 
against  goods  and  chattels.  3.  The  bailiff's  return  of  nulla 
bond  thsreon  as  to  the  whole  or  a  part,  and  by  the  143  sec- 
tion, such  transcript  may  be  filed  in  the  office  of  the  clerk 
of  the  county  court,  and  on  such  filing  shall  become  a  judg- 
ment of  the  county  court,  and  (s.  145)  on  such  filing  and 
the  entry  thereof  by  the  clerk  of  the  county  court  as  pre- 
scribed, the  same  remedy  may  be  had  to  recover  as  if  the 
judgment  had  been  originally  obtained  in  the  county  court. 
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The  transcript  before  us  is  obviously  made  under  the  139th 
section  of  the  act,  and  contains  what  that  section  requires 
when  the  object  is  to  obtain  execution  out  of  any  other  divi- 
sion court  than  that  wherein  the  judgment  was  rendered. 

The  cases  cited  for  that  purpose  by  Mr.  Miller  establish 
that  the  want  of  proof  of  the  issue  and  return  of  3,fi.fa. 
against  goods  is  not  an  answer  to  an  action  like  the  present, 
but  the  objection  takes  a  more  serious  form  when  it  strikes 
at  the  transcript  for  want  of  its  containing  that  which  the 
statute  requires  in  order  to  make  it  such  as  that  it  may  on 
being  filed  and  entered  "become  a  judgment  of  the  county 
court."  It  is  as  if  there  were  no  judgment  on  which  the  j^. 
fa,  against  lands  issued,  not  merely  that  there  has  been  some 
irregularity  or  formal  error  in  the  entry,  but  an  entry  so 
defective  as  to  be  a  nullity. 

The  legislature  have  apparently  adopted  the  principle 
that  an  execution  against  lands  must  be  founded  on  a  record, 
and  as  the  division  court  is  not  a  court  of  record,  they  have 
provided  a  method  by  which  its  judgment  may  be  made  a 
record  of  the  county  court,  and  thereupon  that  an  execution 
against  lands  may  issue.  But  in  order  that  the  transcript 
may  become  a  judgment  of  record,  they  have  required  that 
it  should  among  other  things  shew  the  date  of  issuing  the 
execution  against  goods,  and  the  return  to  that  writ  in  order 
to  avoid  any  conflict  with  or  departure  from  the  252nd  sec- 
tion of  ch.  22  of  the  Consolidated  Statutes,  which  enacts 
that  no  execution  shall  issue  against  lands  and  tenements 
until  the  return  of  an  execution  against  goods  and  chat- 
tels. 

I  am  unable  to  see  that  the  general  principles  enuntiated 
in  Doe  Boulton  v.  Ferguson  will  help  this  case.  The 
objection  is  not  to  irregularities  in  the  proceedings  anterior 
to  the  judgment,  nor  can  I  look  upon  this  transcript  as  hav- 
ing become  the  judgment  of  the  county  court,  because  it  is 
not  such  a  transcript,  as  upon  filing  and  entry,  the  statute 
clothes  with  that  character.  To  make  that  case  applicable 
we  must  hold  that  the  fi.  fa.  against  lands  rests  upon  a  suffi- 
cient judgment  of  a  court  of  record.  There  is  no  such 
judgment  unless  this  transcript  filed  and  entered  be  one, 
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and  that  as  appears  to  me  is  not  such  a  judgment,  because 
the  transcript  does  not  contain  what  the  statute  requires. 

The  objection  that  the  sale  was  too  soon  would  appear 
also  extremely  formidable,  but  resting  only  on  the  one  I 
have  discussed,  I  think  the  rule  must  be  made  absolute. 

Per  cur, — Rule  absolute. 


Hamilton  et  al.  v.  Holcomb. 

Bill  of  exchange — Action  against  parties  thereto — Judgment  recovered — Joint 
judgment— Merger  of  respective  liabilities  by  joint  judgment. 

The  defendant  drew  upon  McP.  &  C,  who  accepted  the  draft  for  his  ac- 
commodation, which  at  maturity  was  unpaid,  and  the  holder  thereof,  the 
now  plaintiff,  sued  all  the  parties  thereto,  and  recovered  a  judgment 
against  them.  Subsequently  he  caused  McP.  to  be  taken  in  execution 
on  a  ca.  sa.,  and  while  he  was  a  prisoner  on  the  limits  caused  him  to  be 
discharged  therefrom. 

This  action  is  brought  on  the  above-mentioned  judgment  against  the  now 
defendant,  the  declaration  stating  it  to  continue  in  full  force  unreversed 
and  unsatisfied.  To  the  declaration  the  defendant  pleaded  that  the  said 
judgment  was  recovered  jointly  with  McP.  &  C,  and  the  plaintiff  having 
taken  McP.  (one  of  the  defendants)  in  execution  and  caused  him  while  a 
prisoner  on  the  limits  to  be  discharged  therefrom,  thereby  released  the 
other  defendants  from  the  effects  of  the  said  judgment,  which  was  thereby 
satisfied  and  discharged.    On  demurrer,  held  good. 

2nd.  That  the  plaintiff  having  sued  all  the  defendants  (parties  to  the  bill) 
in  one  action  thereby  recovered  a  joint  judgment  against  them,  and  there- 
upon their  (thedefendants)  respective  liabilities  became  merged  and  blended 
into  one  by  the  judgment,  and  the  parties  thereto  are  therefore  precluded 
from  going  behind  the  same  to  shew  in  what  way  or  on  what  ground  it 
was  obtained. 

Draper,  C.  J.,  dissentiente. 

The  plaintiffs  declared  upon  a  judgment  recovered  on  the 
12th  January,  1858,  against  the  defendant,  and  John  Mc- 
Pherson  and  Samuel  Crane  for  £525  19s.  2d.,  which  judg- 
ment remains  in  full  force  unreversed  and  unsatisfied,  and 
the  plaintiffs  have  not  obtained  any  execution  or  satisfaction 
thereof. 

Pleas. — 2nd.  That  the  said  judgment  was  recovered  jointly 
against  the  defendant,  and  the  other  two  persons  named, 
and  that  after  that  recovery  there  was  a  deed  dated  2nd 
January,  1858,  but  executed  after  the  judgment  was  recov- 
ered, made  between  the  said  McPherson  k  Crane  of  the  first 
part,  their  respective  wives  of  the  second  part,  Thomas  Kirk- 
patrick  of  the  third  part,  and  those  creditors  of  McPherson 
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&  Crane  who  should  execute  that  deed,  of  the  fourth  part ; 
that  the  plaintiifs  became  parties  thereto  of  the  fourth  part, 
as  creditors  of  McPherson  &  Crane,  for  and  on  account  of 
the  said  judgment,  by  signing  and  sealing  the  same,  and  they 
did  thereby  release  the  said  McPherson  &  Crane  from  all 
action,  &c.,  in  respect  of  the  said  judgment,  and  the  demand 
thereby  secured. 

3rd.  That  before  action  this  judgment  was  satisfied,  for 
after  the  recovery  of  that  judgment  about  the  1st  of  July, 
1858,  the  plaintiffs  issued  a  ca.  sa.^  directed,  &c.,  whereby 
the  sheriff  was  commanded  to  take  the  body  of  the  said 
McPherson  in  satisfaction  of  the  said  judgment,  by  virtue  of 
which  writ  McPherson  was  arrested  and  detained  in  close 
custody  of  the  sheriff,  or  on  the  gaol  limits,  until  he  was  by 
order  and  authority  of  the  plaintiffs  discharged,  whereby 
the  judgment  was  satisfied. 

The  plaintiffs  replied  to  the  second  plea  on  equitable 
grounds  that  the  judgment  was  recovered  on  a  bill  of  ex- 
change drawn  by  the  defendant  upon  and  accepted  by 
McPherson  &  Crane  for  the  accommodation  of  the  defendant 
without  value  to  McP.  &  C,  who  were  only  sureties  for  the 
defendant ;  that  the  debt  for  which  such  judgment  was 
recovered  was  the  debt  of  the  defendant ;  that  since  Mc- 
Pherson k  Crane  made  the  "  assignment"  in  the  second  plea 
mentioned,  the  plaintiffs  have  received  no  dividend  thereun- 
der, nor  any  thing  on  account  of  the  judgment,  which  is  not 
in  any  way  satisfied,  &c. 

And  for  a  second  replication  to  the  third  plea  after  stating 
that  the  judgment  was  recovered  as  in  the  first  replication, 
and  that  the  debt  was  the  debt  of  the  defendant  as  above  ; 
the  plaintiffs  say  that  after  the  the  arrest  of  McPherson  he 
obtained  the  benefit  of  the  limits,  and  that  while  he  was  on 
such  limits  the  plaintiffs  consented  to  his  discharge  from 
such  limits,  which  is  the  discharge  from  custody  referred  to 
in  the  third  plea,  and  the  plaintiffs  say  that  they  received 
nothing  on  account  of  the  judgment,  which  is  in  no  way  sat- 
isfied, &c. 

The  plaintiffs  also  demurred  to  the  third  plea,  because  the 
arrest  and  discharge  of  one  defendant  on  a  ca,  sa»  is  not 
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such  a  satisfaction  of  the  judgment  as  to  discharge  another 
defendant,  and  that  it  is  not  shewn  that  by  the  arrest  and 
discharge  of  McPherson  the  defendant  lost  any  remedy  over, 
and  that  it  did  not  appear  the  judgment  was  satisfied  as 
against  the  now  defendant. 

The  defendant  demurred  to  the  second  replication  to  the 
second  plea,  because  the  action  being  on  a  joint  judgment 
the  plaintiffs  cannot  set  up  in  reply  the  position  in  which 
McPherson  &  Crane  and  the  defendant  stood  with  regard  to 
each  other  on  the  instrument  on  which  the  judgment  was 
recovered,  and  they  demurred  on  similar  grounds  to  the  2nd 
replication  to  the  third  plea. 

R.  A,  Harrison^  for  the  plaintiff,  cited  Hamilton  v.  Hoi* 
comb,  11  C.  P.  U.  C,  95 ;  lox  v.  Soper,  18  U.  C.  Q.  B., 
258 ;  Strong  v.  Foster,  17  Com.  B.  201 ;  Pooley  v.  Harra- 
dine,  7  E.  &  B.  431 ;  Rayner  v.  Fussey,  28  Law  J.  128. 

O-alt,  Q.  C,  for  the  defendant. 

Draper,  C.J. — This  case  has  already  been  before  the  court  on 
motion,  (11  U.C.,  CP.  93,)  and  I  then  expressed  the  doubts  I 
had  on  the  disposition  of  the  questions  arising ;  I  have  now  con- 
sidered the  matter  with  the  best  attention  in  my  power,  and 
deliver  the  conclusion  at  which  I  have  arrived  with  diffidence 
as  to  its  correctness,  as  we  are  not  unanimous. 

The  demurrer  to  the  third  plea  brings  up  no  other  ques- 
tion than  whether,  if  one  defendant  is  arrested  on  a  ca.  sa, 
founded  on  a  judgment  against  several  defendants,  and  is 
afterwards  discharged  from  custody  by  the  plaintiff's  consent 
and  authority,  such  discharge  operates  as  a  satisfaction  of 
the  judgment,  or,  at  all  events,  prevents  any  proceeding  by 
execution  or  otherwise  against  the  other  defendants.  I  am 
of  opinion  that  it  has  that  effect.  I  refer  to  Hayling  v. 
Mullhall,  2  W.  Bl.  1235,  merely  for  the  purpose  of  observing 
that  there  the  question  was  different.  We  are  dealing  with 
the  case  of  a  judgment  recovered  against  three,  and  its 
effects,  not  looking  at  the  position  of  the  parties  before  the 
judgment  was  recovered.  The  leading  authorities  are  col- 
lected in  the  case  of  Cattlin  v.  Kernot,  3  C.  B.  K  S.  799, 
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where  Williams^  J.,  after  referring  to  several  cases,  says : 
"  On  that  ground  it  is  that  if  a  plaintiff  takes  one  of  several 
joint  debtors  in  execution  and  discharges  him,  he  cannot 
afterwards  take  the  others."  Thompson  v.  Parish,  goes  no 
farther  than  to  decide,  that  taking  a  defendant  in  execution 
is  not  an  absolute  extinguishment  of  the  debt,  so  as  to  pre- 
vent the  plaintiff  from  applying  to  the  equitable  discretion 
of  the  court  to  set  off  interlocutory  costs  due  to  the  defen- 
dant in  the  same  suit.  There  the  defendant  is  still  in 
custody.  I  think  the  defendant  is  entitled  to  judgment  on 
this  demurrer. 

As  to  the  demurrer  to  the  second  replication  to  the  2nd 
plea.  This  replication  seeks  to  avoid,  on  equitable  grounds, 
the  plea,  that  one  of  the  judgment  debtors  was  released,  by 
averring  that  the  judgment  on  which  this  action  is  brought 
was  recovered  against  the  defendant  and  McPherson  and 
Crane,  not  on  an  ordinary  joint  cause  of  action,  but  in  a  suit 
brought  under  the  Consol.  Stat.  U.  C,  ch.  42,  on  a  bill  of 
exchange,  of  which  the  defendant  was  the  drawer,  and 
McP.  &  Co.,  the  acceptors,  for  his  accommodation,  and 
without  value,  and  that  plaintiff  has  obtained  no  benefit  or 
satisfaction  under  the  deed  of  release. 

The  argument  for  the  plaintiffs  is,  that  the  release  of  the 
acceptors  of  an  accommodation  bill  is  no  release  of  the 
drawer,  who,  as  the  pleadings  admit,  gave  no  value  for  the 
acceptance,  and  that  the  plaintiffs  ought  not  in  equity  to  be 
prevented  from  shewing  such  to  be  the  case  here  ;  that  the 
plaintiffs  only  sued  the  drawer  and  acceptors  in  one  action, 
in  compliance  with  the  statute,  and  that  the  judgment  should 
in  equity  be  treated  as  a  several  judgment  against  drawer 
and  acceptors,  according  to  their  respective  liabilities.  But 
by  the  declaration  it  appears  to  be  a  joint  recovery,  nor  does 
the  replication  state  that  it  is  otherwise  in  fact,  and  if  the 
answer  to  the  plea  be  sustainable,  it  must  be  on  the  ground 
that  a  court  of  equity  would  grant  a  perpetual  injunction  to 
prevent  a  defendant  from  setting  up  that  the  legal  conse- 
quences of  an  act  done  by  the  plaintiffs,  after  this  judgment 
was  recovered  by  them  at  law,  operate  to  bar  an  action  at  law 
brought  by  the  plaintiffs  on  that  very  judgment.  Against 
6  VOL.  XII. 
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the  act  itself,  i.  e.,  the  release,  nothing  is  urged,  its  force 
and  validity  as  regards  McPherson  &  Crane  are  not  im- 
pugned, nor  is  it  denied  that  the  effect  of  it  at  law  is  to 
destroy  the  plaintiff's  claim  against  this  defendant  on  the 
judgment,  but  it  is  submitted  that  this  joint  judgment  should 
in  equity  be  viewed  as  a  several  judgment,  according  to  the 
position  of  the  three  defendants  before  judgment.  As  at 
present  advised,  it  appears  to  me,  that  unless  the  replication 
contains  a  good  answer  at  law,  it  does  not  contain  any  upon 
equitable  grounds. 

It  cannot  be  said  that  the  plaintiffs  could  not  have  brought 
separate  actions  against  the  acceptor  and  the  drawer,  though 
it  presses  strongly  upon  them  to  take  the  course  they  did 
take  to  bring  a  joint  action,  in  which  they  have  recovered  judg- 
ment and  issued  execution  as  the  statute  says — "  as  though 
all  the  defendants  were  joint  contractors.''  Having  done 
this  they  have  released  two  of  the  defendants,  by  an  instru- 
ment under  seal,  which  they  do  not  pretend  is  avoidable  or 
void  through  fraud,  error,  or  mistake.  I  do  not  mean  to 
assert  that  the  legislature  foresaw  such  a  result,  but  I  cannot 
say  that  I  have  found  any  sufficient  ground  for  holding  that 
these  distinct  liabilities  are  not  by  the  judgment  merged  and 
blended  into  one,  and  that  the  plaintiffs  having  got  the  judg- 
ment, were  bound  to  treat  it  as  a  joint  judgment,  recovered 
upon  an  ordinary  joint  liability.  It  appears  to  me  that  it 
concludes  all  parties  from  going  behind  it  to  ascertain  in 
what  way  or  on  what  grounds  it  was  obtained.  In  Hopkins 
V.  Frances,  13  M.  &  W.  670,  Parke,  B.,  upon  a  question  of 
alleged  variance  in  the  statement  of  a  judgment  says,  it  is 
only  necessary  to  shew  a  recovery  by  a  judgment ;  whether 
that  is  obtained  by  default  or  in  any  other  way,  is  quite 
immaterial,  and  Alderson,  B.,  adds:  "The  statement  of 
the  mode  in  which  the  judgment  was  obtained  has  no  more 
to  do  with  the  judgment  itself,  than  the  reasons  of  a  judge 
for  giving  his  judgment." 

The  25th  and  32d  sections  of  the  statute  contemplate  sev- 
eral judgments  being  entered  in  the  one  suit  according  as 
the  various  liabilities  of  the  defendants  are  established  or 
not  in  the  couise  thereof.    The  plaintiff  does  not  fail  against 
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all  because  he  may  fail  against  one,  and  the  discharge  of  a 
person  liable  on  a  bill  or  note  in  one  character  does  not  neces- 
sarily discharge  another  person  liable  on  the  same  instru- 
ment in  another  character.  There  is  before  judgment  no 
room  for  applying  the  consequences  which  would  arise  in  a 
suit  against  joint  contractors.  The  statute  authorises  the 
several  parties  to  be  sued  as  being  jointly  and  severally  lia- 
ble, and  the  25th  section  is  in  furtherance  of  that  course, 
and  directs  that  the  judgment  shall  be  entered  "  according 
as  the  rights  and  liabilities  of  the  respective  parties  may 
appear."  I  do  not  see  that  the  plaintiffs  were  prevented  from 
obtaining  a  verdict  severing  the  damages,  and  thereupon 
entering  separate  judgments  against  the  drawer  and  against 
the  acceptors  in  the  original  cause  here.  As  against  the 
drawer  and  the  subsequent  endorser  of  a  bill,  it  might  be 
right  to  do  so,  for  the  latter  would  not  be  liable  for  the  costs 
of  protest  and  notice  of  dishonour  given  to  the  drawer.  A 
similar  practice  obtains  in  trespass,  where  there  are  several 
defendants,  11  Co.  56.  Austen  v.  Willward,  Cro.  El.  860. 
It  is  easy  to  put  a  case  in  which  it  would  appear  just  to  some 
of  the  defendants  that  a  plaintiff  should  be  compelled  to  do 
so,  as  where  endorsers  or  drawers  seek  to  defend  themselves 
on  grounds  not  available  to  makers  or  acceptors,  or  vice 
versa,  or  where  an  expensive  litigation  follows  the  pleadings 
of  one  defendant  while  the  others  let  judgment  go  by  default. 
It  never  could  be  the  intention  of  the  statute  that  a  plaintiff 
should  recover  the  costs  of  such  a  defence  which  failed, 
against  a  party  who  made  no  defence  at  all. 

The  26th  section  of  the  act  must  also  be  considered.  It 
is  in  these  words  :  The  rights  and  responsibilities  of  the 
several  parties  to  any  such  bill  or  note  as  between  each  other 
shall  remain  the  same  as  though  this  act  had  not  been  passed, 
saving  only  the  rights  of  the  plaintiff  so  far  as  they  have 
been  determined  by  the  judgment,"  that  is,  as  I  understand 
the  meaning,  so  far  as  the  rights  and  responsibilities  of  the 
plaintiff,  as  between  him  and  any  other  party  to  the  bill  are 
concerned,  the  judgment  determines  them  and  they  are  not 
to  be  brought  into  question  again.  As  to  all  other  parties, 
their  rights  and  responsibilities  as  between  one  another  are 
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unaffected.  I  do  not  perceive  how  that  strengthens  the 
plaintiffs'  contention  in  this  case.  He  has  obtained  a  judg- 
ment against  this  defendant  jointly  with  McPherson  &  Crane, 
founded  on  two  several  simple  contract  demands ;  those 
demands,  at  least  as  I  understand  the  law,  are  merged  in  the 
judgment,  (see  Drake  v.  Mitchell,  3  Ea.  251,  per  Lord 
MlenhorougJi,  C.  J.,)  and  thus  his  prior  rights  are  deter- 
mined by  the  judgment,  while  any  rights  and  responsibilities 
as  between  the  defendant  and  McPherson  &  Crane,  arising 
from  the  latter  having  accepted  for  the  accommodation  of 
the  former,  remain  unchanged. 

Suppose  the  defendant,  and  McPherson  &  Crane,  had,  at 
the  plaintiff's  request,  after  this  same  bill  was  dishonoured, 
accepted  a  bill  drawn  by  the  plaintiff  on  the  three,  in  satis- 
faction of  the  dishonoured  bill,  and  that  the  last  accepted 
bill  being  also  dishonoured  the  plaintiff  sued  and  recovered 
judgment  thereon  against  the  three.  Then  if  the  same  facts 
happened,  as  this  plea  sets  up,  I  presume  it  would  not  be  con- 
tended that  the  defence  could  be  rebutted.  It  must,  I  appre- 
hend, be  held  that  whatever  the  nature  of  the  dealing  was  origi- 
nally, the  plaintiffs  by  taking  the  joint  acceptance  had  altered 
it  and  must  abide  the  consequences.  What  real  difference 
is  there  between  taking  a  new  joint  bill  or  entering  a  joint 
judgment  against  the  three  parties  to  the  old  one  ?  If  there 
be  any  it  is  rather  against  than  in  favour  of  the  plaintiffs. 
In  each  case  the  plaintiffs  would  have  by  their  own  act 
changed  their  position  and  the  character  of  their  demand, 
and  as  much  voluntarily  in  the  actual  as  in  the  supposed 
case,  if,  as  I  have  already  endeavoured  to  shew,  the  plaintiffs 
might  have  entered  several  judgments  against  the  drawer 
and  the  acceptors,  and,  if  they  could  not,  I  have  as  yet 
heard  no  satisfactory  argument  against,  or  answer  to  the  pro- 
position that  the  simple  contract  several  claims  became 
merged  in  the  joint  judgment ;  wherefore  I  conclude  that  the 
defendant  is  entitled  to  judgment  on  the  demurrer  to  this 
replication. 

Then  comes  the  demurrer  to  the  replication  to  the  third 
plea.  The  following  facts  are  admitted  on  these  pleadings. 
That  the  judgment  on  which  this  action  is  founded  was 
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recovered  on  a  bill  of  exchange  drawn  by  the  defendant  on 
McPherson  &  Crane,  and  accepted  by  them  for  the  defend- 
ant's accommodation,  against  those  three  parties.  That  a 
ea.  sa.  "vvas  sued  out  upon  that  judgment  on  which  writ  Mc- 
Pherson was  arrested,  and  after  McPherson  was  admitted  to, 
and  while  he  was  a  prisoner  upon,  the  gaol  limits,  the  plain- 
tiffs discharged  him  from  custody,  and  that  the  plaintiffs  have 
not  received  any  money  or  other  thing  in  payment  or  satis- 
faction of  their  judgment. 

I  have  already  given  my  reasons  for  concluding  that  the 
plaintiffs  cannot  go  behind  their  judgment,  or  escape  its  legal 
consequences  as  a  merger  of  these  prior  rights.  If  that  be 
so,  then  the  simple  fact  is  that  the  plaintiffs  have  discharged 
one  defendant  out  of  three  against  whom  they  had  recov- 
ered a  joint  judgment  out  of  custody  on  a  ca.  sa.  issued  in 
that  cause.  Without  referring  to  other  authorities,  the  case 
of  Clarke  v.  Clement,  6  T.  R.  526,  appears  to  me  conclusive 
in  the  defendant's  favour,  unless  the  fact  that  McPherson 
was  only  a  prisoner  on  the  limits  makes  any  difference.  The 
statute  certainly  enables  a  plaintiff  at  whose  suit  a  debtor  is 
in  execution,  when  such  debtor  obtains  the  benefit  of  the 
limits,  to  issue  execution  against  his  lands  or  goods,  and  if 
the  debtor  shall  afterwards  be  re-committed  to  close  custody, 
such  execution  is  not  to  be  stayed.  This,  so  far  differs  from 
the  law  of  England,  w^here  the  arrest  and  committal  of  a 
debtor  to  close  custody  on  a  ca.  sa.  if  not  an  absolute  satis- 
faction, at  least  is  a  suspension  of  all  other  remedy,  and  if 
the  debtor  be  discharged  from  such  custody  by  the  plaintiff's 
consent  or  authority  is  a  complete  satisfaction.  [Tanner  v. 
Hague,  7  T.  R.  420,  and  Cattlin  v.  Kernot,  already  cited.] 

If  while  McPherson  was  confined  on  the  limits,  the  plain- 
tiffs had  issued  an  execution  against  his  lands,  upon  which 
lands  sufficient  to  pay  the  debt  had  been  seized,  I  cannot 
think  that  he  (McP.)  must  have  been  kept  a  prisoner  until 
the  lands  were  sold,  lest  by  consenting  to  his  discharge  the 
plaintiffs  should  be  deemed  to  have  obtained  a  satisfaction  in 
in  law,  which  would  prevent  their  realising  an  actual  pay- 
ment of  the  debt  due  to  them.  I  think,  rather,  that  the 
legislature  in  permitting  an  execution  against  the  debtor's 
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lands  and  goods  while  he  is  confined  to  the  limits  on  a  ca.  sa. 
must  be  considered  as  creating  an  exception  to,  and  not  as 
abrogating,  the  previous  rule,  and  that  subject  to  that  excep- 
tion, confinement  in  execution  on  the  gaol  limits  is  to  be 
deemed  equivalent  to  close  custody  within  the  walls  of  the 
gaol.  If  so  the  defendant  is  in  my  opinion  entited  to  judg- 
ment on  this  demurrer  also. 

Richards,  J. — Plaintiff's  demurrer  to  the  third  plea  seems 
to  be  bad,  for  whatever  doubt  there  maybe  astohoAV  far  the 
mere  taking  a  defendant  in  execution  is  a  satisfaction  of  a 
judgment  whilst  he  is  in  custody  or  when  he  dies  in  custody 
(Thompson  et  al.  v.  Parish,  5  C.  B.  N.  S.  685)  it  seems  clear 
if  he  is  discharged  from  custody  by  the  consent  of  the  cred- 
itor the  debt  is  extinguished.  Catlin  v.  Kernot,  3  C.  B.  N. 
S.  799,  fully  sustains  this  doctrine,  which  is  also  afiirmedby 
Willes^  J.,  in  the  case  in  5  C.  B.,  where  the  former  cases 
are  referred  to  and  commented  on. 

It  does  not  seem  to  be  disputed  that  if  McPherson  k  Crane 
were  mere  accommodation  acceptors  for  the  benefit  of  the 
defendant  of  the  bill  on  which  the  original  action  was 
brought,  that  a  discharge  of  them  by  the  plaintiffs  would  not 
release  the  defendant ;  but  it  is  urged  that  the  plaintiffs  hav- 
ing brought  an  action  under  our  statute  against  all  the  parties 
to  the  bill,  and  having  recovered  a  judgment  against  them, 
the  judgment  is  in  its  nature  joint,  and  that  a  satisfaction  or 
discharge  of  the  judgment  as  to  one  defendant  is  satisfac- 
tion as  to  all,  though  such  satisfaction  arises  merely  as  a 
legal  result  from  discharging  a  defendant  from  custody 
without  in  any  way  receiving  compensation  for  the  debt. 

If  the  action  had  been  a  separate  one  against  the  several 
parties  to  the  bill,  merely  signing  a  composition  deed 
and  discharging  McPherson  &  Crane  in  the  suit  against 
them,  would  not  destroy  the  plaintiff's  right  to  collect  the 
amount  from  the  defendant  in  this  action  brought  against 
him.  The  case  then  turns  upon  the  effect  of  our  statute, 
(Consol.  Stat.  U.  C,  ch.  42,  sec.  23,  24,  25,  26,  31,  32,  & 
35,)  under  which  the  plaintiffs  must  include  all  the  parties 
to  the  note  or  bill  in  any  action  to  be  brought  to  recover  the 
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same  under  the  penalty  of  recovering  full  costs  in  only  one 
of  the  suits  and  disbursements  in  the  others. 

This  mode  of  joining  the  makers  and  endorsers  of  bills 
and  promissory  notes  in  this  province  was  first  permitted  as  to 
bills  and  notes  under  £100  by  provincial  statute,  5  Wm.  4, 
ch.  1.  The  mode  of  declaring  under  that  statute  was  on  the 
money  counts  and  attaching  to  the  declaration  a  copy  of  the 
note  or  bill  sued  on.  This  section  was  repealed  by  prov. 
stat.,  3  Vic,  ch.  8,  when  the  form  now  in  use  was  established 
by  that  act.  The  sections  referring  to  set-olF  in  the  stat. 
of  5  Wm.  4,  were  as  follows  :  Sec.  6.  "  That  in  any  such 
action  any  person  or  persons  sued  shall  be  entitled  to  set  oif 
his  or  their  demands  against  the  plaintiff  in  the  same  manner 
as  though  such  defendant  or  defendants  had  been  sued  in  the 
form  heretofore  used.  Sec.  7  provides  that  if  upon  the  trial 
of  any  such  action  the  whole  amount  of  the  demand  set  off 
by  any  or  all  of  the  defendants  and  allowed  by  the  jury 
shall  be  equal  to  or  shall  exceed  the  amount  of  the  plaintiff's 
demand  as  proved  on  the  trial,  the  jury  shall  find  a  verdict 
in  favour  of  the  defendants  generally,  but  if  the  jury  shall 
allow  any  demand  as  a  set-off,  and  still  find  a  balance  in 
favour  of  the  plaintiff,  they  shall  state  in  their  verdict  the 
amount  which  they  allow  to  each  defendant  as  a  set-off 
against  the  plaintiff's  demand."  The  title  of  the  act  5  Wm. 
4,  is  :  "  An  act  to  prevent  the  unnecessary  multiplication  of 
law  suits  and  increase  of  costs  in  actions  on  notes,  bonds,  bills 
of  exchange  and  other  instruments,"  and  the  preamble  recites 
that  it  is  expedient  to  make  such  alteration  in  the  law  as 
will  prevent  the  necessity  of  bringing  separate  actions  for 
sums  not  large  in  amount,  against  the  several  makers  of  a 
bond  or  other  instrument,  or  against  several  persons  liable 
to  be  sued  upon  a  bill  of  exchange  or  promissory  note,  as 
maker,  endorser,  acceptor.  The  5th  and  6th  sections  above 
quoted  were  also  repealed  by  statute  3  Vic,  ch.  8,  and  sec 
3  of  that  statute  was  substituted  for  them.  This  is  section 
32  of  the  Consol.  Stat.,  it  provides  that  in  such  action  any 
person  sued  may  set  off  against  the  plaintiff  any  payment, 
claim,  or  demand,  whether  joint  or  several,  which  in  its 
nature  and  circumstances  arises  out  of  or  is  connected  with 
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the  bill  or  promissory  note  that  forms  the  subject  of  such 
joint  action,  or  the  consideration  thereof,  in  the  same  man- 
ner and  to  the  same  extent  as  though  such  defendant  had 
been  separately  sued ;  and  if  the  jury,  after  allowing  any 
demand  as  a  set-oif,  shall  find  a  balance  in  favour  of  the 
plaintiff,  they  shall  state  in  the  verdict  the  amount  which 
they  allow  to  each  defendant  as  a  set-oif  against  the  plain- 
tiff's  demand. 

The  effect  of  the  amendment,  as  I  understand  it,  is  to 
confine  the  set-off  of  the  defendants,  or  of  any  of  them,  to  any 
payment,  claim,  or  demand,  which  in  its  nature  or  circum- 
stances arises  out  of  or  is  connected  with  the  bill  sued  on. 
Whereas  under  the  former  act  any  of  the  defendants  were 
allowed  to  set  off  any  of  their  demands  in  the  same  way  as 
if  they  had  been  sued  alone.  Under  both  acts  if  the  set-off 
of  all  the  defendants  was  less  than  the  note  the  plaintiff  had 
a  verdict  for  the  balance.  If  the  set-off  of  the  defendants 
equalled  the  note  the  verdict  would  be  for  all  the  defendants. 

By  sec.  26,  Con,  Act,  (the  sections  being  the  same  in 
both  acts,)  the  rights  and  responsibilities  of  the  several  par- 
ties to  any  such  bill  or  note  as  between  each  other  are  to 
remain  the  same  as  if  the  act  had  not  been  passed  save,  only 
the  rights  of  the  plaintiff  so  far  as  they  may  have  been 
determined  by  the  judgment. 

The  object  the  legislature  had  in  view  was  undoubtedly 
the  saving  of  costs,  and  the  most  convenient  mode  of  doing 
so  seemed  to  be  by  allowing  all  the  parties  to  be  sued  in  the 
same  action,  and  in  the  form  of  the  declaration  they  are  stated 
to  be  jointly  and  severally  liable,  the  joint  liability  being  cre- 
ated by  the  statute,  the  several  liabilities  arising  from  the 
legal  effect  of  the  instrument. 

The  proposition  that  the  rights  of  the  plaintiffs  merged  in 
the  judgment  when  that  w^as  perfected,  as  a  general  one, 
would  hardly  be  disputed,  and  if  the  legislature  had  merely 
declared  that  the  liability  of  the  maker  and  endorsers  of  a 
promissory  note  should  be  that  of  joint  and  several  makers, 
and  had  made  no  further  provision  indicating  an  intention  of 
preserving  their  individual  rights,  then  if  a  plaintiff  sued  de- 
fendants jointly  it  might  well  be  held  that  he  treated  them  as 
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only  jointly  liable,  and  that  a  discharge  of  one  was  a  dis- 
charge of  the  whole,  no  matter  if  the  person  so  discharged 
was  primarily  liable  to  pay  the  debt  or  not.  But  the  legis- 
lature have  unmistakeably  declared  their  intention  of- pre- 
serving the  right  to  the  defendants  to  call  each  other  as 
witnesses,  and  to  allow  to  each  any  set-off  that  arose  out  of 
the  note  transaction  (and  as  the  first  statute  stood,  any  set-off 
whatever)  which  could  not  be  done  if  they  were  to  be 
viewed  merely  as  joint  contractors  ;  and  then  as  if  to  put  the 
matter  bejond  doubt  the  26th  section  already  quoted  declares 
that  the  rights  of  the  parties  to  the  note  or  bill  between 
themselves  are  not  to  be  effected. 

This  section  in  my  judgment  may  be  fairly  read  as  apply- 
ing to  the  preservation  of  the  plaintiff's  rights  as  well  as  to 
those  of  any  other  of  the  parties  to  the  bill  or  note.  If  the 
exception  had  not  been  introduced  it  might  be  contended 
that  the  words  "several  parties"  to  the  bill  or  note  in  the 
way  it  is  inserted  in  the  statute  mean  parties  other  than  the 
plaintiff  in  the  action.  The  exception  being  introduced,  it 
is  then  manifest  the  plaintiff  is  one  of  the  parties  referred 
to  in  the  section,  for  it  says — "  Saving  only  the  rights  of  the 
plaintiff  so  far  as  they  may  have  been  determined  by  the 
judgment."  Then  are  there  any  rights  of  the  plaintiff  unde- 
termined by  the  judgment  which  exist  and  which  are  to 
remain  the  same  as  though  the  act  had  not  been  passed.  The 
wording  of  the  section  seems  to  imply  that  such  rights  do 
exist,  and  that  only  such  of  them  as  have  been  determined  by 
the  judgment  are  taken  away.  Were  it  otherwise  intended 
the  section  would  have  simply  declared  that  the  rights  of  all 
the  other  parties  to  the  bill  except  the  plaintiff  should  remain 
the  same  as  if  the  act  had  not  passed.  The  amount  the 
plaintiff  is  entitled  to  recover  from  the  defendant  and  the 
right  to  recover  against  each  is  determined  by  the  judgment, 
and  under  the  statute  as  between  the  plaintiff  and  the  other 
parties  to  the  bill  or  note  that  is  so  far  determined  that  the 
right  to  bring  them  into  discussion  again  does  not  '''remain.*' 
But  the  right  to  release  a  drawer  or  endorser  without  thereby 
releasing  the  maker  or  acceptor,  still  in  my  judgment  re- 
mains. That  was  a  right  which  existed  before  the  act  was 
7  VOL.  xn. 
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passed,  and  which  ought  to  remain.  There  is  no  justice  in 
the  ground  taken  by  the  defendant — it  is  purely  technical — 
and  if  we  can,  without  doing  violence  to  any  principle  of 
law,  preserve  to  the  plaintiffs  their  right  to  recover  money 
undoubtedly  due  them — we  ought  to  do  so.  I  do  not  think 
the  legislature  ever  intended  to  place  a  plaintiff  in  any 
worse  position  than  he  would  have  been  in  if  he  had  sued 
separately  when  they  compelled  him  under  the  penalty  of 
losing  costs  to  sue  all  the  parties  to  the  bill  in  one  action, 
and  if  the  effect  of  the  enactment  is  that  the  plaintiff  can- 
not compound  with  an  insolvent  endorser  on  a  bill  without 
discharging  the  maker,  his  rights  are  prejudiced  without  any 
corresponding  advantage  to  himself,  and  apparently  without 
any  apparent  reason  therefor. 

Why  should  not  the  plaintiffs'  rights  in  this  respect  be 
preserved  after  the  judgment  as  well  as  before  ?  The  pro. 
cecding  authorised  by  the  act  was  certainly  a  novel  one— 
practically  it  was  found  to  work  well,  and  after  it  had  been 
in  operation  some  fifteen  years,  the  clause  limiting  its  opera- 
tion to  bills  under  a  hundred  pounds  was  repealed.  I  doubt 
if  this  would  have  been  done  if  it  had  been  supposed  that 
the  construction  now  contended  for  by  the  defendant  was  the 
true  one.  The  rights  of  all  parties  to  a  bill  were  to  be  pro- 
tected so  far  as  was  consistent  with  the  bringing  of  the 
action  in  this  form,  and  as  I  cannot  see  any  reason  why  the 
legislature  did  not  intend  to  preserve  to  a  plaintiff  rights 
similar  to  those  exercised  by  these  plaintiffs,  and  as  the 
words  of  the  26th  section  seem  to  me  broad  enough  to  cover 
such  rights,  1  think  they  ought  to  recover,  and  are  entitled  to 
judgment  on  the  demurrer  to  the  replication  to  the  second 
and  third  pleas.  I  think  it  sufficiently  appears  from  the 
replication  that  the  judgment  sued  on  was  an  action  under 
our  statute  against  the  drawer  and  acceptors  of  a  bill  of 
exchange. 

Hagarty,  J. — Our  legislature,  for  reasons  satisfactory  to 
themselves,  made  an  innovation  on  long  established  law  by 
permitting,  and  under  penalty  of  loss  of  costs  practically 
compelling,  the  joinder  of  the  various  parties  to  a  bill  or 
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note  in  the  same  action.  It  appears  to  me,  after  the  best 
consideration  I  can  give  the  point,  that  in  so  doing  it  was 
intended  to  leave  the  respective  rights  and  responsibilities  of 
the  parties  amongst  themselves  untouched.  And  that  al- 
though in  form  the  recovery  of  judgment  presented  the 
several  defendants  as  joint  debtors,  that  it  was  designed  to 
leave  the  plaintiff  to  deal  with  them,  and  them  to  deal  with 
each  other,  as  if  separate  judgments  had  been  recovered. 
The  rule  of  law  that  the  taking  in  execution  the  body  of  one 
joint  debtor  was  in  effect  a  discharge  of  all  others,  is  at  best 
one  of  a  technical  far  more  than  a  meritorious  character. 

It  seems  to  me  that  to  apply  it  to  the  case  of  a  judgment 
recovered  solely  on  the  authority  of  our  provincial  statutes, 
would  be  to  extend  the  technicality  instead  of  confining  it 
within  its  well  established  bounds.  An  opposite  view  might 
be  pushed  to  inconvenient  lengths.  Prima  facie,  any  one 
defendant  paying  the  whole  of  a  joint  judgment  in  contract, 
has  his  claim  for  contribution  against  his  co-defendants.  I 
think  it  certain  that  the  co-defendant  is  allowed  to  go  be- 
hind the  judgment,  as  it  were,  and  shew  that  he  was  a  mere 
surety  for,  or  joint  maker  with  the  other  defendant  for  the 
latter's  accommodation. 

I  do  not  see  why  a  plaintiff  who  obeys  the  plain  require- 
ment of  our  statute,  may  not  have  as  good  a  right  to  shew 
that  although  in  form  his  judgment  is  joint  against  several 
defendants  as  co-contractors,  yet  that  in  substance  they  must 
stand  towards  him  in  the  same  footing  as  if  he  had  sued  them 
separately.  I  give  this  opinion  with  some  hesitation,  but  I 
see  no  other  way  by  which  I  can  carry  out  what  appears  to 
me  to  be  the  intention  of  an  act  of  parliament,  which,  it  is 
admitted,  makes  a  clear  alteration  in  the  ordinary  course  of 
law.  It  has  not  been  argued  before  us  that  separate  judg- 
ments might  have  been  entered  under  our  statute,  and  it  is 
possible  that  plaintiffs  should  have  sought  the  aid  of  the  court 
to  amend  the  entry  to  entitle  him  to  the  full  benefit  of  the 
construction  we  place  on  the  statute. 

Judgment  for  plaintiff. 

Draper,  C.  J.,  dissenting. 
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Proudfoot  V.  Bush. 

Tazss — Sale  of  land  for — Redemption — Expiration  of  the   twelve  calendar 

months. 

Held,  that  the  statute  allowing  twelve  calendar  months  for  the  redemption 
of  land  gives  the  whole  of  the  day  in  the  subsequent  year  upon  which  the 
sale  takes  place.  When  a  sale  took  place  upon  the  7th  of  October,  1840, 
and  the  money  was  not  paid  to  redeem  until  the  8th  of  October,  1841, 
held,  that  it  was  too  late. 

Ejectment  for  thirty-nine  acres  of  lot  No.  22,  4tli  con- 
cession of  Reach.  The  plaintiff  claimed  under  a  sheriff's 
sale  for  taxes.  The  defendant  claimed  under  conveyances 
deducing  title  from  the  grantee  of  the  Crown. 

A  primd  facie  case  entitling  the  plaintiff  to  recover  as 
vendee  of  the  sheriff  for  taxes  in  arrear  was  admitted. 

The  defence  was  a  redemption  of  the  land  within  the  pro- 
per time  by  payment  of  the  necessary  sum  to  the  proper 
treasurer.  It  appeared  that  the  sale  for  taxes  was  made  on 
the  7th  day  of  October,  1840,  and  the  sheriff  executed  the 
deed  under  which  the  plaintiff  claimed  on  the  8th  day  of 
October,  1841.  On  that  day  the  redemption  money  was 
paid  to  the  treasurer,  and  the  only  question  was  whether  it 
was  in  time.  The  learned  judge  [Richards^  J.)  at  the  trial 
ruled  it  was  not,  and  a  verdict  by  his  direction  was  entered 
for  the  plaintiff,  with  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him  if  this  court  should  adopt  a  contrary 
view. 

In  Michaelmas  Term,  M.  C.  Cameron  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant  on  the  leave  re- 
served. 

In  the  following  term  Spencer  shewed  cause.  He  refer- 
red to  the  statutes  of  Upper  Canada,  6  Geo.  4,  ch.  7,  sec. 
17  &  18,  Consol.  Stats.  U.  C,  ch.  55,  sec.  148 ;  Boulton  v. 
Ruttan,  2  old  series,  U.  C.  Rep.  362 ;  Cooke  v.  Sholl,  5  T. 
R.  255 ;  Young  v.  Higgon,  6  M.  &  W.  49.  Draper,  C.  J., 
referred  to  Robinson  v.  Waddirigton,  13  Q.  B.  753. 

M.  C.  Cameron,  contra,  cited  Lester  v.  Garland,  15  Ves. 
248  ;  Webb  v.  Fairmaner,  3  M.  &  W.  473  ;  Cameron  v. 
Cameron,  2  U.  C.  Prac.  Rep.  259. 

Draper,  C.  J. — The  17th  section  of  the  stat.  of  Upper 
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Canada,  6  Geo.  4,  ch.  7,  enacts  (after  some  provisions  respec- 
ting a  sale  of  land  for  taxes,)  that  if  within  twelve  calendar 
months  from  the  time  of  such  sale  the  proprietor  of  the  lot 
or  any  one  on  his  behalf  shall  pay  to  the  treasurer  of  the 
district  the  amount  levied  by  sale  of  a  portion  of  the  same 
and  the  expense  of  such  levy  together  with  twenty  per  cent, 
in  addition  to  the  same,  then  he  shall  be  entitled  to  resume 
possession  of  the  land  so  sold ;  and  by  sec.  18,  if  at  the  ex- 
piration of  twelve  calendar  months  from  the  time  of  such  sale 
the  land  so  sold  shall  not  be  redeemed  as  aforesaid,  then  the 
sheriff  for  the  time  being  shall,  on  demand,  &c.,  execute  a 
conveyance  in  fee  simple,  &c. 

The  sale  being  on  the  7th  of  October,  1840,  that  day  must 
according  to  the  authorities  be  excluded  from  the  computa- 
tion of  the  12  calendar  months  within  which  the  land  might 
be  redeemed.  The  right  of  redemption  included  the  whole 
of  the  7th  October,  of  the  following  year,  but  unless  there 
can  be  two  eighth  days  of  October  within  twelve  consecutive 
calendar  months,  it  could  not  extend  beyond  the  7th  Octo- 
ber, 1841.  The  defendant,  or  those  under  whom  he  claims, 
had  that  day  on  which  to  redeem — it  was  within  twelve  cal- 
endar months  from  the  time  of  sale.  At  the  expiration  of 
the  twelve  calendar  months,  at  the  end  of  the  7th  Octo- 
ber, 1841,  the  right  to  redeem  was  gone.  Mr.  Cameron 
indeed  offered  some  speculations  as  to  the  phrase  "  twelve 
calendar  months,"  to  the  effect  that  calendar  months  w^ere 
not  all  of  the  same  length,  and  that  the  legislature  may 
have  meant  months  of  the  same  number  of  days  as  that  in 
the  month  in  which  the  sale  took  place,  and  as  this  was  in 
October  there  should  be  twelve  months  each  of  31  days 
allowed  for  redemption,  but  he  cited  no  authority  to  lend 
colour  to  such  a  proposition,  and  urged  no  other  argument 
than  the  trite  suggestion  of  leaning  against  a  forfeiture. 
It  would  require  very  heavy  leaning  not  to  read  "within  12 
calendar  months,"  as  equivalent  to  "  within  twelve  consecu- 
tive calendar  months."  The  fallacy  is  too  plain  to  require 
serious  refutation. 

I  think  the  plaintiff  is  entitled  to  judgment,  and  that  the 
rule  should  be  discharged  with  costs. 

Per  cur. — Rule  discharged. 


54 


COMMON  PLEAS,  HILAKY  TERM,  25  VIC,  1862- 


Ward  v.  The  United  Counties  of  Northumberland  and 

Durham. 

Registrar — Offices  and  vaults  for — Duty  of  county  council  to  provide — Remedy 
for  not  so  doing — Consol.  Stat.  U.  C,  ch.  89. 

Consol.  Stat,  U.  C  ,  ch.  89,  makes  it  the  duty  of  the  county  council  to 
erect  fire-proof  offices  and  vaults  for  the  register  of  the  county.  The 
defendants  having  neglected  so  to  do,  and  the  plaintiff,  the  registrar  of 
the  county,  having  iurnished  the  requisite  vaults  and  offices,  sued  the 
county  council  for  the  rent  of  the  same.    On  motion  for  new  ti-ial. 

Held,  that  the  plaintiff  was  not  entitled  to  provide  the  requisite  offices,  &g., 
and  to  charge  the  defendants  with  the  rental  thereof,  his  remedy  was  to 
compel  the  council  by  the  aid  of  the  court  to  furnish  such  offices,  kc. 

Declaration  for  money  payable  by  the  defendants  to  the 
plaintiff  for  the  defendants'  use  by  the  plaintiff's  permission 
of  offices,  vaults,  and  rooms  of  the  plaintiff,  for  money  paid, 
interest,  and  on  account  stated. 

Pleas,  never  indebted,  and  Statute  of  Limitations. 

The  case  was  tried  at  Cobourg,  before  Richards,  J.  The 
plaintiff  put  in  a  commission  appointing  him  to  be  registrar 
of  Durham,  dated  10th  April,  1847,  and  a  commission  ap- 
pointing him  registrar  of  the  east  riding  of  the  county  of 
Durham,  dated  2nd  December,  1859.  He  proved  that  he. 
had  provided  an  office  at  his  own  expense  for  conducting  the 
business  of  the  county  registrar  under  these  two  commis- 
sions, at  a  rate  of  £30  per  annum. 

A  verdict  was  rendered  for  the  plaintiff  with  leave  re- 
served to  the  defendants  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  Gait,  Q.  C,  obtained  a  rule  nisi 
accordingly. 

He  contended  that  no  implied  contract  could  arise  under 
the  registry  act ;  that  the  defendants  never  occupied  the 
registry  office,  nor  was  the  registrar,  though  a  county 
officer,  an  officer  of  the  corporation,  any  more  than  the 
sheriff,  the  clerk  of  the  peace,  or  even  the  county  judge. 
The  duty  of  providing  a  fire-proof  office  and  vault  imposed 
on  them,  does  not  give  the  registrar  a  right  to  maintain  this 
action. 

In  the  following  term,  J.  H.  Cameron,  Q.  C,  shewed 
cause,  and  argued  that  the  duty  imposed  on  the  county 
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council  by  the  statute,  impliedly  gave  the  registrar  a  right 
to  maintain  this  action. 

Draper,  C.  J. — The  sections  of  the  Consol.  Stat.  U.  C, 
ch.  89,  referred  to  on  the  argument,  are  the  following :  Sec.  8. 
For  the  safe  keeping  of  all  books,  records,  and  other  papers 
belonging  to  the  office  of  registrar,  the  council  in  each  and 
every  county  shall  provide  at  the  expense  of  the  county,  not 
exceeding  $1000,  ($1,500  by  24  Vic,  ch.  42,)  safe  and  pro- 
per fire-proof  offices  and  vaults,  at  the  place  where  the  regis- 
try office  is  to  be  kept,  and  the  registry  office  shall  from 
thenceforth  be  kept  there.  Sec.  66.  If  any  registrar  does  not 
keep  his  office  in  the  place  appointed  in  his  commission  or 
by  proclamation,  or  "  not  having  a  fire-proof  office  and 
vaults,  neglects  or  refuses  to  remove  to  the  office  provided 
for  him  by  the  county  council,  &c.,  &c.  Sees.  68  k  69  make 
it  the  duty  of  the  treasurer  of  the  county  to  provide  a  pro- 
per registry  book  for  each  township,  city,  and  town,  and  on 
his  neglect  to  do  so  within  thirty  days  after  the  application 
of  the  registrar  therefor,  the  registrar  may  provide  the  same 
arid  recover  the  cost  thereof  from  the  municipality  of  the 
county. 

Looking  back  at  the  Stat.  9  Vic,  ch.  34,  which  is  consoli- 
dated in  ch.  89,  above  referred  to,  and  at  the  older  registry 
acts,  I  have  no  doubt  that  the  provision  for  the  construction 
of  fire-proof  offices  and  vaults  was  designed  for  the  protec- 
tion and  advantage  of  those  whose  muniments  of  title  were 
to  a  greater  or  less  extent  dependent  on  the  books,  records, 
and  other  papers  kept  in  the  registrar's  office,  and  not  for 
the  emolument  and  benefit  of  the  registrar  himself. 

The  form  of  the  provision  in  the  19th  sec.  of  9th  Vic, 
confirms  this  conclusion.  It  is  "  that  safe  and  proper  fire- 
proof offices  and  vaults  shall  be  provided  within  eighteen 
months  after  the  passing  of  this  act  in  each  and  every 
county  of  the  province  for  the  keeping  of  all  books,  records, 
and  other  papers  belonging  to  the  office  of  registrar,  and  in 
case  the  registrar  of  any  county  shall  neglect  to  provide  such 
office  and  vault  within  the  period  aforesaid,  the  district  coun- 
cil shall  fix  upon  the  most  convenient  and  eligible  site  for 
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such  office  within  the  county,  and  cause  a  proper  and  suffi- 
cient office  to  be  provided  at  the  expense  of  the  district,"&c., 
and  then  if  the  registrar  not  having  a  fire-proof  office  and 
vaults  shall  neglect  or  refuse  to  remove  to  that  provided  for 
him  he  shall  be  liable  to  removal. 

Before  this  act  (9th  Yic.)  the  registrars  had,  without  ex- 
ception, provided  offices  at  their  own  expense. 

The  Consolidated  Act  has  so  far  changed  these  provisions 
as  to  make  it  the  absolute  duty  (instead  of  its  being  con- 
tingent on  the  neglect  of  the  registrar)  of  the  county  coun- 
cils to  erect  such  offices,  &c.,  but  it  still  leaves  it  optional 
with  the  registrar,  and  if  he  has  a  fire-proof  office  and  vault 
he  may  keep  the  registry  books  and  papers  there,  and  is  not 
obliged  to  remove  at  the  will  of  the  county  council.  But  I 
see  no  provision  obliging  the  county  council  to  pay  him  rent. 
He  may  with  the  aid  of  the  courts  enforce  them  to  do  what 
the  act  directs,  provide  an  office,  &c.,  for  him  at  a  place  of 
their  selection,  and  having  done  so  must  occupy  it,  for  he 
will  have  made  his  election,  but  it  is  another  thing  for  him 
to  provide  an  office  for  himself  and  charge  them  as  using  and 
occupying  it  with  a  quantum  valehat.  They  are  only  per- 
mitted to  expend  $1500  on  the  office.  The  charge  for 
rental  in  the  present  case  far  exceeds  the  rate  of  interest  on 
that  sum  which  the  court  can  allow,  and  it  is  only  during 
the  last  year  that  more  than  $1000  could  be  expended  for 
this  purpose. 

I  think  the  rule  must  be  made  absolute. 

Per  cur, — Rule  absolute. 
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WniTiNG  V.  Kernahan. 

Croion  lands— Sale  of — Receipt  for  deposit — Certificate  of  sale— 2S  Vic,  ch, 
2—Consol.  Stat.  Can.,  ch.  22. 

Plaintiflf  having  purchased  from  the  Crown  Land  agent  at  Kingston  the 
premises  in  question  in  this  suit,  in  proof  of  his  title  thereto  put  in  at  the 
trial  a  receipt  from  the  bank  of  U.  C,  at  Kingston,  which  stated  that 
the  amount  therein  mentioned  would  appear  at  the  credit  of  the  C.  L.  D. 
in  the  said  bank  on  lots  Nos.  24  and  25  in  the  9th  concession  of  Hinchin- 
brooke,  being  the  premises  in  question.  On  this  receipt  was  endorsed  a 
certificate  of  the  sale  and  the  terms  thereof,  signed  by  the  Crown  Land 
Agent. 

Held,  that  under  statute  23  Vio.,  ch.  2,  the  above  receipt  and  certificate  and 
sale  was  a  sufficient  and  legal  authority  to  the  plaintiff  to  maintain  an  ac- 
tion against  a  trespasser  on  the  lands  so  certified  to  have  been  sold  to 
him,  and  that  the  17th  section  thereof  has  a  retrospective  operation. 

Trespass  to  lots  Nos.  24  and  25,  9th  concession  of  Hinch- 
inbrooke,  and  cutting  down  and  removing  timber. 

Pleas.  1. — Not  guilty.    2.  Land  not  plaintiff's. 

The  case  was  tried  at  Kingston  before  Richards,  J.  There 
was  sufficient  evidence  of  the  trespass,  and  the  whole  ques- 
tion was  on  the  second  plea.  To  establish  his  right,  the 
plaintiff  proved  a  receipt  in  the  following  words,  partly  writ- 
ten and  partly  printed. 

"  Original  for  the  depositor. 
$280  Bank  of  Upper  Canada, 

Kingston,  26th  April,  1859. 

Received  from  Jonathan  Whiting  the  sum  of  two  hundred 
and  eighty  dollars  for  account  of  the  Crown  Land  Depart- 
ment, which  amount  will  appear  at  the  credit  of  the  account 
with  this  bank  on  lot  No.  24  and  25,  in  the  9th  concession 
in  the  township  of  Hinchinbrook. 

Signed  in  duplicate,      H.  Pellatt,  Teller." 

William  McRossie  was  called  as  a  witness,  and  proved 
that  he  was  a  clerk  of  Allan  MacPherson,  the  Crown  Land 
agent,  and  was  authorised  by  him  to  sign  his  name  to  these 
receipts,  and  he  proved  that  he  did  thus  sign  MacPherson's 
name  to  a  writing,  written  on  the  face  of  the  foregoing 
receipt  as  follows : 

"  This  sale  is  made  on  the  express  understanding  that  no 
adverse  claim  exists  on  the  part  of  any  other  person  on 
account  of  improvements  or  otherwise,  and  that  should  such 
a  claim  be  established  the  sale  will  be  cancelled.    Also,  sub- 
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ject  to  the  approval  of  the  Crown  Land  Department,  lum- 
bering licenses  and  the  regulations  of  the  18th  January, 
1859 — say  whole  purchase  money  on  lots  24  and  25,  in  the 
9th  concession  of  Hinchinbrooke,  400  acres,  more  or  less, 
at  3s.  6d.  per  acre,  $280.     Kingston,  26th  April,  1859. 

Allan  MacPherson,  Agent, 

per  William  McRossie. 
It  was  objected  that  this  receipt  and  certificate  of  sale 
was  not  sufficient  to  enable  the  plaintilF  to  maintain  this  ac- 
tion.   The  learned  judge  held  otherwise,  and  the  plaintiff 
had  a  verdict. 

In  Michaelmas  Term,  Richards,  Q.  C,  obtained  a  rule 
nisi  for  a  new  trial,  the  verdict  being  contrary  to  law  and 
evidence ;  that  the  plaintiff  did  not  prove  possession  of  the 
land  in  question  ;  that  the  alleged  trespass  was  committed 
before  the  11th  March,  1860,  and  before  the  passing  of  the 
statute  23  Vic,  ch.  2,  and  the  plaintiff  gave  no  evidence  of 
possession  or  title  except  the  Crown  Land  agent's  certificate 
or  receipt  of  April,  1859,  which  was  of  no  effect  against  the 
defendant  at  the  time  the  trespasses  were  committed  so  as  to 
make  the  defendant  a  trespasser,  and  that  there  was  misdi- 
rection in  ruling  otherwise,  and  that  the  plea,  of  not  pos- 
sessed, should  have  been  found  in  favour  of  the  defendant. 

Albert  Prince  shewed  cause.  He  contended  that  the  obvi- 
ous intent  of  the  legislature  in  the  17th  section  of  the  stat. 
23  Vic,  ch.  2,  was  to  declare  that  licenses  of  occupation  of 
public  lands  theretofore  granted  as  well  as  certificates  of 
sales  or  receipts  for  money  received  on  the  sale  of  such 
lands  carried  with  them  the  same  rights  which  under  the  pre- 
ceding section  were  conferred  on  holders  of  a  license  of 
occupation,  and  therefore  the  verdict  was  right. 

Richards,  Q.  C,  contra,  contended  that  the  words  "  here- 
tofore granted,"  applied  only  to  the  licenses  of  occupation 
and  not  to  the  receipts  and  certificates  which  were  mentioned 
after  those  words.  And  at  all  events  the  effect  of  the  17th 
section  was  to  give  the  effect  mentioned  to  such  certificates 
and  receipts  thenceforward  only.  That  the  trespasses  com- 
plained of  were  trespasses  against  the  Crown,  and  a  right  of 
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action  had  become  vested  in  the  Crown  in  respect  of  them, 
and  that  the  Crown  could  not  be  deprived  of  such  rights 
without  express  enactment.  He  cited  Williams  v.  Smith,  2 
H.  &  N.  443,  affirmed  in  Error,  4  H.  &  K  559 ;  Moon  v. 
Durdeen,  2  Ex.  22. 

Draper,  C.  J. — In  considering  this  Statute  23  Vic,  ch. 
2,  we  should  refer  to  the  16th  Vic,  ch.  159,  (Consol.  Stat. 
Can.,  ch.  22,)  which  it  repeals,  but  many  of  the  provisions  of 
which  it  re-enacts.  The  6th  section  of  the  repealed  act  and 
the  16th  section  of  the  new,  enact  that  the  Commissioner  of 
Crown  Lands  may  issue  to  certain  classes  of  persons  "  an 
instrument  under  his  hand  and  seal,  "in  the  form  of  a  li- 
cense of  occupation,"  by  virtue  whereof  possession  of  the 
land  therein  mentioned  may  be  taken,  and  the  holder  of 
such  license  may  maintain  suits  in  law  or  Equity  against  any 
wrongdoer  as  effectually  as  if  he  held  a  patent  from  the 
Crown,  and  such  instrument  shall  he primd facie  "evidence 
for  the  purpose  of  possession,"  by  the  holder  or  his  assignee 
in  any  such  suit.  The  29th  section  of  the  16th  Vic,  pro- 
vided that  all  "  licenses  of  occupation,  certificates  or  receipts 
granted  by  the  Commissioner  of  Crown  Lands,  before  the 
14th  June,  1853,  (the  day  on  which  the  act  was  passed,)  for 
money  received  on  the  sale  of  public  lands,  shall  have  the 
same  force  and  shall  enure  to  the  benefit  of  the  party  to 
whom  the  same  was  granted,  or  his  assignee,  in  the  same 
manner  and  to  the  same  extent  as  the  instrument  in  the  form 
of  a  license  of  occupation.  The  17th  section  of  the  last 
statute  enacts  that  every  license  of  occupation  theretofore 
granted,  and  every  certificate  of  sale  and  receipt  for  money 
received  on  the  sale  of  public  lands,  and  every  location 
ticket  theretofore  granted  or  made  by  the  Commissioner,  &c., 
or  any  agent  of  his,  shall  enure,  &c,  (as  in  the  former  act.) 
The  difference  between  the  two  last  mentioned  sections  (so 
far  as  this  case  is  concerned)  seems  to  be,  that  the  first  ex- 
tends only  to  licenses  of  occupation,  certificates,  and  receipts 
granted  before  the  14th  June,  1853,  and  the  latter,  to  all 
licenses  of  occupation  theretofore  granted,  and  to  ever^  cer- 
tificate of  sale  and  receipt  for  money  and  every  location 
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ticket  theretofore  granted.  This  certainly  covers  all  previ- 
ously given  certificates  and  receipts,  and  is  open  to  the  argu- 
ment, that  severed  as  the  words  "  every  certificate  of  sale 
or  receipt  for  money  received  on  the  sales  of  public  lands" 
are  from  the  word  heretofore,  which  is  first  applied  to 
licenses  of  occupation,  and  then  adjoined  to  location  tick- 
ets— future  as  well  as  past  certificates  and  receipts  may  be 
intended. 

The  question  to  be  disposed  of  seems  reduced  to  this — 
whether  by  force  of  the  last  act,  the  certificate  or  receipt 
was  a  legal  and  sufiicient  authority  to  enable  the  plaintiff  to 
maintain  trespass  for  cutting  trees  on  the  lands  certified  to 
be  sold  to  him — after  the  date  of  the  certificate,  but  before 
the  passing  of  the  last  statute,  23  Vic,  or  in  the  words  of 
the  plea,  whether  the  lands  were  the  plaintiff's  as  alleged  in 
the  declaration. 

I  think  that  both  statutes  were  intended  to  put  all  certifi- 
cates of  sales,  and  receipts  for  money  received  on  sales  of 
public  lands  made  and  given  before  the  respective  passing  of 
the  same,  on  the  like  footing  as  instruments  in  the  form  of  a 
license  of  occupation.  As  to  these  instruments,  I  treat  the 
language  of  each  statute  as  making  them  equivalent  to  a 
patent  granting  lands,  for  the  purpose  of  maintaining 
actions  against  trespassers,  and  as  evidence  of  possession, 
and  ihevefore  primd  facie  of  ownership  of  such  lands. 

The  argument  for  the  defendant  is  that  this  force  and 
effect  cannot  be  held  to  be  given  to  these  certificates  and 
receipts,  for  any  period  prior  to  the  passing  of  each  statute  ; 
that  the  enactment  has  no  retroactive  operation,  and  that  the 
language  used  applies  to  the  future  only  and  not  to  the  past, 
for  the  statute  says  the  certificate,  &c.,  shall  have''  the 
same  force  ;  not  "  shall  be  deemed  to  have  had,"  &c.,  and 
that  the  new  force  and  efi'ect  is  prospective  from  the  passing 
of  each  statute. 

We  must  admit  to  the  fullest  extent  the  authority  of  the 
cases  cited  by  Mr.  Richards ;  still,  it  cannot  be  urged  in  this 
case  that  by  the  construction  contended  against  by  him,  the 
defendant  is  either  deprived  of  ony  vested  right  or  subjected 
to  any  new  liability.    The  argument  is  predicated  on  the 
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admission  that  the  defendant  is  a  trespasser  in  cutting  tim- 
ber on  these  lots,  and  what  the  defendant  sets  up  is,  that  the 
property  belonged  to  the  Crown,  not  the  plaintiff.  He  does 
not  pretend  any  right  in  himself. 

Now  in  the  first  of  these  statutes  certainly,  and  in  the 
second  also,  as  I  think,  the  legislature  were  only  providing 
for  certificates  and  receipts  previously  given,  and  they  were 
conferring  a  benefit  and  protection  upon  holders  of  certifi- 
cates of  previous  purchasers  of  CrowK  lands,  by  putting  such 
purchasers  on  the  same  footing  as  if  they  had  obtained 
licenses  of  occupation.  Such  purchasers,  who  only  took  cer- 
tificates and  receipts,  were  not  less  purchasers  in  fact  than 
those  who  took  the  instruments  in  the  form  of  licenses  of 
occupation.  The  rights  of  the  latter  commenced  with  the 
date  of  their  license  of  occupation,  and  the  statutes  declare 
the  certificates  and  receipts  shall  have  the  same  force  and 
shall  enure  to  the  benefit  of  the  purchaser  in  the  same  man- 
ner and  to  the  same  extent.  This,  however,  can  only  be 
accomplished  by  giving  them  effect  from  their  date. 

It  appears  to  me,  therefore,  that  without  violating  any 
principle  established  by  the  cases  referred  to,  the  proper  con- 
struction of  the  statute  was  arrived  at  by  the  ruling  of  the 
learned  judge  at  the  trial. 

As  to  the  objection  that  this  would  deprive  the  Crown  of 
a  vested  right  of  action  against  the  defendant  for  his  tres- 
passing, and  that  the  Crown  is  not  expressly  named  in  the 
statute  as  affected  by  this  provision,  I  think,  besides,  that 
the  objection  was  neither  taken  at  the  trial  nor  in  the  rule, 
and  can  hardly  be  invoked  by  the  defendant;  that  it  is 
enough  to  remark  that  the  whole  statute  is  designed  to  regu- 
late the  sale  and  management  of  the  public  lands,  and  to 
provide  for  the  mode  in  which  the  Crown  domain  with  its 
appurtenances,  timber  inclusive,  should  be  disposed  of  to 
purchasers. 

In  my  opinion  this  rule  should  be  discharged. 

Per  cur,' — Rule  discharged. 
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Ross  V.  Massingberd. 

Agreement — Lease — Contract — Possession. 

Defendant  by  deed  agreed  with  the  plaintiff  to  lease  to  him  certain  premi- 
ses. The  only  word  in  said  lease  or  agreement  purporting  to  convey  the 
premises  being  the  word  "  leased." 

The  defendant  having  failed  to  put  the  plaintiff  in  possession  within  the 
time  limited  in  that  behalf  by  the  said  agreement  or  lease,  and  the  plain- 
tiff having  sued  for  and  recovered  damages  for  breach  of  his  agreement, 
on  motion  for  new  trial, 

Eeld,  that  the  word  "lease"  differing  in  its  purport  from  the  words  "grant" 
or  "  demise,"  embodies  no  intendment  in  law  by  way  of  contract  for  en- 
try and  quiet  possession. 

Declaration  that  by  an  agreement  and  indenture  of 
lease  made  16th  September,  1860,  the  defendant  leased  to 
the  plaintiff  a  warehouse  in,  &c.,  for  the  term  of  three 
years  from  the  1st  January,  then  next,  and  the  defendant 
thereby  covenanted  with  the  plaintiff  that  he  should  have 
quiet  possession  of  the  said  warehouse  for  the  said  term, 
and  the  plaintiff  undertook  to  pay  for  the  lease  of  the  said 
warehouse  for  the  said  term  of  three  years  the  sum  of  $400, 
yet  the  defendant  has  neglected  and  refused  to  allow  the 
plaintiff  to  have  the  possession  or  enjoyment  of  the  ware- 
house, whereby  the  plaintiff  hath  been  deprived  of  great 
gains  and  profits  which  would  have  arisen  to  him  as  an  agent 
and  commission  merchant  for  the  purchase  of  grain,  and  has 
been  put  to  trouble  and  expense  in  preparing  to  take  and 
endeavouring  to  take  possession. 

Plea  1.  That  the  defendant  did  not  refuse  or  neglect  to 
allow  the  plaintiff  to  have  possession  of  the  warehouse. 

2.  That  the  defendant  did  not  covenant  with  the  plaintiff 
for  quiet  possession  of  the  warehouse  for  the  term. 

The  issues  were  tried  at  St.  Thomas,  in  October  last,  before 
Sir  J.  B.  Bobinson,  C.  J.  The  plaintiff  proved  a  lease  from  the 
defendant  to  him,  dated  16th  November,  1860,  whereby  the 
defendant ?ease(^,"  there  being  no  other  word  of  convey- 
ance, to  the  plaintiff  the  said  warehouse  for  three  years  from 
Isfc  January,  1861,  and  the  plaintiff  agreed  to  pay  $100  on 
1st  January,  1862,  $150  on  1st  January,  1863,  and  $150  on 
1st  January,  1864,  and  not  to  assign  without  the  consent  of 
the  defendant ;  to  quit  at  the  end  of  the  lease,  and  to  leave 
the  premises  in  good  repair,  unavoidable  casualties  excepted. 


ROSS  V.  MASSINGBERD. 


The  only  expressed  covenant  on  the  defendant's  part  was  to 
put  the  warehouse  and  pier  in  tenantable  condition.  No 
other  mention  was  made  of  the  pier,  and  the  leased  pre- 
mises were  only  described  as  "  his  warehouse  situate  in  the 
village  of  Antrim  on  the  shore  of  lake  Erie."  The  plaintilF 
also  proved  several  letters,  some  written  by  the  defendant, 
one  by  the  defendant's  attorney,  at  various  dates  from 
3rd  December,  1860,  to  26th  January,  1861,  relative  to 
the  plaintiff  being  put  into  possession,  shewing  that  one 
McCoUum  was  in  possession,  and  that  the  defendant  was 
taking  steps  to  put  him  out.  On  the  12th  February,  1861, 
McCoUum  let  the  plaintiff  and  defendant  into  the  warehouse, 
and  they  left  it  again  on  the  understanding  that  the  plaintiff 
was  to  have  possession  on  the  following  day.  McCollum 
locked  up  the  warehouse  as  they  left  and  kept  the  key. 
That  night  the  warehouse  was  burnt  down.  The  plaintiff 
gave  evidence  that  he  was  provided  with  funds  to  buy  grain 
on  commission,  and  would  have  made  a  commission  on  the 
purchase  as  well  as  a  profit  on  storing  the  grain  during  the 
winter  and  shipping  it  in  the  spring,  that  there  was  plenty 
of  grain  to  be  purchased,  and  that  he  could  obtain  no  other 
warehouse  or  storage  for  several  miles  distance. 

It  was  objected  on  the  part  of  the  defence  that  no  such 
covenant  as  that  stated  in  the  declaration  was  to  be  implied 
from  the  word  "  lease^'"  and  that  the  breach  was  not  proved. 

The  learned  Chief  Justice  overruled  the  objections  and 
left  the  case  to  the  jury  on  the  damages  only,  and  they 
gave  a  verdict  for  plaintiff,  J180. 

In  Michaelmas  Term,  J.  Wilson,  Q.  C,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  law  and  evidence  ;  that  there  was  no  covenant  in  the 
lease  to  sustain  the  statement  in  the  declaration  ;  that  if  any, 
it  was  only  implied,  and  that  the  defendant  was  not  liable 
for  the  breach  proved,  and  for  misdirection  in  ruling  that  the 
defendant  was  liable. 

Becher,  Q.  C,  shewed  cause. 

Wilson,  Q.  C,  in  support  cited  Archibald  L.  &  T.  272 
and  Williams  v.  Burrell,  1  C.  B.  402. 
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Draper,  C.  J. — It  is  laid  down  in  the  Touchstone,  p.  160, 
that  where  a  lease  for  years  is  made  by  the  words  demise, 
or  grant,  the  law  intends  a  covenant  on  the  part  of  the  lessor 
that  the  lessee  shall  quietly  hold  and  enjoy,  but  no  English 
case  has  yet  decided  that  a  similar  intendment  is  to  be  made 
when  the  word  "lease"  is  alone  used.  That  question  does 
not  necessarily  arise  because  the  covenant  stated  in  the 
declaration  is  that  the  lessee  should  have  quiet  possession. 
The  breach  is  a  neglect  or  refusal  to  let  the  plaintiff  have 
possession,  and  the  evidence  shews  the  delay  and  difficulty 
was  in  obtaining  possession,  in  making  an  entry  and  so 
becoming  possessed  of  the  term. 

In  Coe  V.  Clay,  5  Bing.  440,  the  court  decided  that  an  ac- 
tion will  lie  against  a  party  who  agrees  to  give  another  pos- 
session of  property  by  an  agreement  'per  verba  de  proesenti, 
if  he  does  not  give  possession.  The  report  is  short  and 
unsatisfactory — it  does  not  state  whether  the  agreement  was 
under  seal,  and  therefore  it  leaves  the  form  of  action  doubt- 
ful. The  words  of  the  agreement  are  not  set  out,  and  there 
might  have  been  a  direct  promise  or  covenant  that  the  plain- 
tiff should  have  possession,  in  which  case  the  decision  would 
only  establish  that  the  plaintiff  might  recover  damages 
against  his  lessor  for  breach  of  such  promise  or  covenant, 
though  he  might  also  maintain  ejectment  against  the  party 
in  possession. 

I  believe  one,  if  not  both  my  brothers,  are  more  clearly  of 
opinion  than  I  am,  that  no  covenant  in  law  arises  from  the 
use  of  the  word  "lease"  alone.  I  have  some  doubt  as  to 
that,  but  I  think  there  is  no  sufficient  authority  for  holding 
that  a  covenant  in  law  to  put  the  plaintiff  into  possession 
arises  from  that  word,  and  that  the  damages  given  are 
excessive.  In  this  case  the  possession  was  withheld  by  a 
wrong-doer,  if  that  would  make  any  difference.  It  has  not 
been  argued  whether  the  entry  in  fact  made  by  the  lessor 
and  lessee  on  the  day  before  the  fire  would  have  made  any 
difference,  or  if  the  jury  might  not  have  been  asked  to  say 
whether  the  plaintiff  had  not  in  fact  been  let  into  possession. 

I  think,  therefore,  there  should  be  a  new  trial  without 
costs. 

Fer  cur. — Rule  absolute. 
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ScOBLE  V.  HeNSON. 

Covenant — In  chattel  mortgage — Given  without  consideration  to  defraud  credi- 
tors— Not  void  between  the  covenantor  and  covenantee. 

Declaration  on  a  covenant  made  by  the  defendant  to  tlie  plaintiff  whereby 
he  covenanted  to  pay  the  plaintiff  £37  10s.,  and  interest. 

The  defendant  pleaded  that  the  covenant  vras  contained  in  a  chattel  mort- 
gage made  by  him  at  the  plaintiff's  request,  and  to  hinder,  defeat 
and  defraud  his  creditors,  and  without  consideration.  Upon  demurrer, 
held,  that  a  covenant  executed  as  above  is  only  void  as  against  third 
parties,  and  not  between  the  parties  to  it,  the  plaintiff  therefore  was  enti- 
tled to  judgment. 

Third  count, — For  that  the  defendant  by  deed  bearing  date 
the  twenty-fifth  day  of  Novemberj  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-seven,  covenanted  to 
pay  the  plaintiff  the  sum  of  thirty- seven  pounds  ten  shillings, 
with  legal  interest  for  the  same  from  the  date  of  the  said 
deed,  on  or  before  twelve  months  from  the  date  of  said 
deed,  but  hath  not  paid  the  same  or  any  part  thereof,  or  the 
interest  or  any  part  thereof. 

And  the  defendant,  for  a  plea  on  equitable  grounds  to  the 
third  count  of  the  plaintiff's  declaration,  says: 

That  the  deed  in  the  said  count  mentioned  is  a  chattel 
mortgage,  which  was  executed  by  the  defendant  to  the  plain- 
tiff, at  the  desire,  instance,  and  request  of  the  plaintiff,  and 
to  hinder,  delay,  and  defraud  the  creditors  of  the  said  defen- 
dant, and  without  any  consideration  for  the  making  thereof, 
whereby  the  said  defendant  mortgaged  and  conveyed  the 
said  goods  and  chattels  in  the  said  deed  mentioned  to  the 
plaintifi\,  who  then  accepted  the  same  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  said  defendant  from 
recovering  their  debts,  and  to  protect  the  same  from  seizure 
by  the  creditors  of  the  said  defendant,  and  that  the  said 
deed  was  executed  for  no  other  purpose  or  consideration 
whatever,  and  that  there  is  now  nothing  due  thereon,  and 
that  the  same  was  and  is  fraudulent  and  void. 

To  which  plea  the  plaintiff  demurred  on  the  grounds 

1.  That  the  defendant  admitted  the  making  of  the  deed  in 
the  said  count  mentioned,  and  did  not  avoid  the  same. 

2.  That  the  defendant  was  estopped  by  his  deed  from  dis- 
puting the  consideration  alleged  in  the  deed. 

3.  That  the  defendant  did  not  shew  that  at  the  time 
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he  executed  the  deed  to  the  plaintiff  he  (defendant)  was 
a  person  in  insolvent  circamstances  or  unable  to  pay  his 
debts  in  full,  or  one  knowing  himself  to  be  on  the  eve  of 
insolvency. 

4.  That  if  even  the  said  deed  was  given  under  the  circum. 
stances  stated  by  the  defendant,  the  same  would  not  be  void 
as  against  the  defendant,  but  only  as  against  the  creditors  of 
the  defendant. 

5.  That  the  said  deed  according  to  the  declaration  was 
executed  on  the  twenty-fifth  day  of  November,  1857,  and 
the  statute  upon  which  the  defendant  apparently  relies  did 
not  come  into  force  till  1859. 

R.  A.  Harrison^  for  the  demurrer,  cited  Hawes  v.  Leader, 
Cro.  Jac.  270;  Robinson  v.  McDonnell,  2  B.  &  Aid.  134; 
Bessey  v.  Windham,  6  Q.  B.,  166 ;  Doe  Newman  v.  Rus- 
ham,  17  Q.  B.  123;  Higgins  v.  Pitt,  4  Ex.  312;  Brown's 
Legal  Maxims  648  ;  he  contended  that  the  deed  being  dated 
in  1857,  could  not  come  within  our  statute  which  was  passed 
in  1859,  and  was  not  retrospective ;  he  also  argued  that  the 
deed  was  not  void  between  the  parties  to  it,  but  only  as  to 
creditors. 

Douglas,  contra,  cited  Higgins  v.  Pitt,  4  Exc.  312. 

Draper,  C.  J. — The  third  count  in  the  declaration  stated 
that  the  defendant  by  deed  dated  25th  November,  1857,  cove- 
nanted to  pay  the  plaintiff  £37 10s.,  with  legal  interest,  within 
twelve  months  from  the  date  of  the  deed.  The  defendant  on 
equitable  grounds  pleads  that  the  deed  is  a  chattel  mortgage, 
which  was  executed  by  the  defendant  to  the  plaintiff  at  the 
request  of  the  plaintiff,  and  to  hinder,  delay,  and  defraud 
the  creditors  of  the  defendant,  and  without  any  considera- 
tion for  the  making  thereof,  whereby  the  defendant  mort- 
gaged the  said  goods  and  chattels  in  the  deed  mentioned  to 
the  plaintiff,  who  accepted  the  same  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  defendant  from  re- 
covering their  debts  and  to  protect  such  goods,  and  that  the 
deed  was  executed  for  no  other  purpose,  and  that  there  is 
nothing  due  thereon.  The  defendant  does  not  pretend  that  he 
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was  induced  to  enter  into  the  covenant  or  to  execute  the 
deed  which  contains  it,  by  any  fraud  practised  on  himself ; 
his  position,  on  his  own  shewing,  is  that  of  a  party  combin- 
ing with  another  to  defraud  his  creditors,  and  in  that  respect 
he  brings  himself  within  the  language  of  Lord  Mansfield  in 
Montefiori  v.  Montefiori,  1  W.  Bl.  364 ;  no  man  shall  set 
up  his  own  iniquity  as  a  defence  any  more  than  as  a  cause 
of  action."  This  principle  is  also  recognised  in  equity,  and 
in  Watts  v.  Brooks,  3  Yes.  612,  the  Lord  Chancellor  says  : 
"  A  man  cannot  Set  up  an  illegal  act  of  his  own  in  order 
to  avoid  his  own  deed."  It  may  be  observed,  however,  that 
in  the  latter  case  the  court  was  only  asked  to  decree  an 
account  of  transactions  which  had  taken  place  contrary  to 
the  provisions  of  an  act  of  parliament,  and  not  to  enforce 
the  contract  out  of  which  those  transactions  arose  ;  and  in 
Montefiori  v.  Montefiori,  a  marriage  had  taken  place  upon 
the  faith  of  the  promissory  note  which  the  defendant  gave 
to  the  plaintiff"  to  make  his  actual  fortune  appear  larger  than 
it  really  was. 

The  case  of  Hawes  v.  Leader,  Cro.  Jac.  270,  appears  to 
me,  however,  an  express  authority  in  the  plaintiff"s  favour, 
and  it  is  cited  with  approval  by  Holroyd,  J.,  in  Doe  v.  Eob- 
erts,  2  B.  &  A.  369.  The  ground  of  that  decision  is  one 
which  applies  equally  at  law  as  in  equity  ;  that  the  defend- 
ant is  not  enabled  by  the  statute  of  Eliz.,  ch.  5,  to  set  up 
this  defence,  for  that  act  only  makes  the  deed  void  against 
creditors,  not  against  the  party  himself. 


Judgment  for  plaintiff. 
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Barber  v.  Daniell. 

Fi.  fa.,  endorsement  of-— for  larger  amount  than  due — Damage  thereby — 
Pleading  malice — allegation  of 

Defendant  being  the  attorney  of  certain  persons  who  registered  a  judgment 
against  the  plaintiff,  caused  a  writ  of  fi.fa.  to  be  issued,  endorsed  to  levy 
a  much  larger  sum  than  actually  remained  due  on  the  said  judgment  so 
recovered  as  aforesaid,  the  said  judgment  debtor  (the  now  plaintiff) 
having  paid  a  large  sum  on  account  thereof  which  he  (the  plaintiff 
herein)  alleged  the  defendant  hereto  well  knew. 

The  second  count  in  the  declaration  set  out  the  above  facts,  but  did  not 
shew  that  any  damage  resulted  to  the  plaintiff  by  reason  of  such  en, 
dorsement  on  said  writ. 

On  demurrer,  held,  that  the  endorsement  for  a  larger  amount  than  was  ac- 
tually due  was  not  per  se  an  injury  to  the  plaintiff,  it  not  being  shewn  that 
more  goods  were  seized  than  was  necessary  to  satisfy  the  amount  actu- 
ally due. 

2nd.  That  the  declaration  should  contain  an  allegation  that  the  acts  com- 
plained of  were  done  maliciously  and  without  reasonable  and  probable 
cause. 

The  declaration  contained  two  counts,  the  second  of  which 
is  demurred  to.  The  statement  of  the  plaintiff 's  cause  of 
action  is  that  certain  persons  recovered  a  judgment  against 
him  ;  that  he  paid  a  large  part  of  the  amount  so  recovered, 
leaving  only  a  small  sum  due ;  that  the  defendant  was  attor- 
ney for  the  parties  who  recovered  the  judgment,  and  that 
well  knowing  the  premises  he  caused  a  fi,  fa.  on  this  judg- 
ment to  be  issued,  and  wrongfully  caused  it  to  he  endorsed 
for  the  full  amount  recovered  by  the  judgment,  and  wrong- 
fully and  injuriously  delivered  the  same  to  the  sheriff,  and 
caused  him  to  levy  and  seize  the  goods  of  the  plaintiiff, 
whereby  the  plaintiff  was  injured  in  his  credit. 

JDemurrer,  because  the  fi.  fa.  appears  to  have  been  rightly 
placed  in  the  sheriff's  hands,  and  it  is  not  shewn  that  it  was 
wrongfully  proceeded  on. 

S.  JarviSy  in  support  of  the  declaration,  cited  Saxton  v. 
Castle,  6  A.  &  E.  652;  Leyland  v.  Tancred,  16  Q.  B.  664; 
Reid  V.  Ball,  15  U.  C.  Q.  B.  568. 

John  Read,  contra. 

Draper,  C.  J. — I  am  of  opir)ion  that  the  count  is  not  suf- 
ficient. The  judgment  was  for  as  large  a  sum  as  the  execu- 
tion was  issued  for,  and  though  part  of  it  was  paid,  the 
endorsing  for  a  larger  sum  than  remained  due  after  such  pay- 
ment, thus  claiming  more  than  was  due,  was  not  an  injury 
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per  se  to  the  plaintiff,  and  there  is  nothing  to  shew  that  in 
making  a  seizure  for  the  sum  (whatever  it  was)  which  re- 
mained due,  any  more  goods  were  seized  than  was  necessary 
or  reasonable  to  satisfy  what  was  really  due.  But  I  think, 
moreover,  that  the  declaration  should  have  contained  a 
statement  as  in  Keid  v.  Ball,  15  U.  C.  Q.  B.  568,  that  the 
acts  complained  of  were  done  maliciously  and  without  rea- 
sonable or  probable  cause.  The  case  of  Saxon  v.  Castle,  6 
A.  &  E.  652,  confirms  this  view,  and  so  also  does  Tancred  v. 
Leyland,  16  Q.  B.  669.  There  is  no  sale  averred  to  have 
taken  place,  nor  has  any  special  damage  been  alleged  to  have 
resulted  from  the  seizure ;  and  as  Lord  Camphell  says  in 
Churchhill  v.  Siggers,  3  E.  &  B.  937,  The  creditor  cannot 
be  rendered  liable  to  an  action,  the  debtor  merely  alleging 
and  proving  that  the  judgment  had  been  partly  satisfied, 
and  that  execution  was  sued  out  for  a  larger  sum  than  re- 
mained due  on  the  judgment." 

Per  cur. — Judgment  for  defendant. 
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Joseph  Hawley,  Amos  S.  Bristol,  and  Sarah  M.  Bris- 
tol, V.  John  Miller  and  Sheldon  IIawley. 

Will- — Devise — Ejectmen  t. 

A  testator  by  his  last  will  devised  as  follows ;  "I  give  and  bequeath  to  my 
daughter  Mercy,  and  her  bodily  heirs  for  ever,  east  half  of  lot  number 
seven,  together  with  the  broken  front  of  same,  with  forty  acres  of  lot 
number  eight,  west  side,  situate  in  the  1st  concession,  township  of  King- 
ston," and  Gthly  to  his  daughter  Sarah  Minerva,  "  and  her  bodily  heirs 
for  ever,  east  half  of  lot  number  eight,  with  the  whole  of  the  broken 
front  of  the  same,  as  also  sixty  acres  of  the  west  half  of  said  lot  situate  in 
the  first  concession  of  the  township  of  Kingston. 

Upon  ejectment  brought  by  the  grantee  of  S.  M.  B.,  one  of  the  devisees 
under  the  will,  to  recover  the  broken  front  of  lot  8, 

Held,  that  under  the  terms  of  the  will  the  whole  broken  front  of  lot  eight 
passed,  and  not  merely  the  broken  front  in  front  of  the  east  half,  and 
that  the  plaintiflfs  were  entitled  to  recover. 

Ejectment  for  the  broken  front  in  front  of  the  west  forty 
acres,  in  front  of  lot  No.  8,  first  concession  of  Kingston. 
John  Miller  alone  defended  for  the  whole.  The  plaintilf 
Hawley  gave  notice  of  his  claim  under  a  deed  from  Sarah 
M.  Bristol ;  and  the  plaintiffs  A.  S.  Bristol  and  Sarah  his 
wife,  claimed  under  the  last  will  of  Daniel  Everett,  deceased. 
The  defendant,  besides  denying  the  plaintiffs'  title,  claimed 
title  in  himself  in  right  of  his  wife,  Mercy,  under  the  said 
last  will  of  Daniel  Everett,  deceased. 

The  case  was  tried  at  Kingston,  before  Richards,  J. 

The  plaintiffs  proved  the  will  of  Daniel  Everett,  dated 
the  24th  January,  1837,  by  which  the  testator  "  5thly," 
gave  and  bequeathed  to  his  daughter  Mercy  and  "her  bodily 
heirs  for  ever,  east  half  of  lot  number  seven,  together  with 
the  broken  front  of  same  with  forty  acres  of  lot  number 
eight,  west  side,  situate  in  the  first  concession,  township  of 
Kingston,"  and,  6thly,  the  testator  gave  and  bequeathed  to 
his  daughter,  Sarah  Minerva,  "and  her  bodily  heirs  for 
ever,  east  half  of  lot  number  eight,  with  the  whole  of  the 
broken  front  of  the  same,  as  also  sixty  acres  of  the  west 
half  of  said  lot  situate  in  the  first  concession  of  the  township 
of  Kingston." 

It  was  further  proved  that  by  a  deed  dated  20th  June, 
1853,  Sarah  Minerva  Everett,  in  contemplation  of  her  mar- 
riage with  Amos  S.  Bristol,  conveyed  the  same  lands  to  the 
other  plaintiff,  Joseph  Hawley,  in  trust. 

Eor  the  defendant  it  was  objected  that  as  the  legal  estate 
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was  vested  in  Joseph  Hawley,  lie  ought  to  have  been  sole 
plaintiff,  and  that  under  the  6th  section  of  the  will  Sarah 
Minerva  Everett  was  only  entitled  to  the  broken  front  of  the 
east  half  of  No.  8,  or  to  the  broken  front  of  the  east 
half  of  No.  8,  with  the  broken  front  of  sixty  acres  of 
the  west  half.  The  learned  judge  reserved  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him  upon  the  true 
construction  of  the  will,  as  the  plaintiffs  were  claiming  the 

broken  front  of  the  west  half  of 
number  eight,  subject  to  which 
reservation  the  jury  found  for  the 
plaintiffs. 


No. 


W 


No. 


02 

O 

CD 


In  Michaelmas  Term,  S.  Rich- 
ards, Q.  C,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defend- 
ant on  the  leave  reserved. 

In  Hilary  Term,  McLennan 
shewed  cause.  He  contended  that 
the  testator  meant  by  his  will  to 
dispose  of  all  his  propertj?-,  and 
that  either  the  plaintiffs  were  right 
in  what  they  contended  for,  or 
there  w^as  no  disposition  by  the 
will  of  the  piece  of  land  in  dis- 
pute. 

Richards,  Q.  C,  supported  his 
rule,  citing  Jarman  on  Wills,  497, 
688-9,  707,  710,  763. 


Braper,  C.  J.— I  perceive  no  part  of  the  will  which 
gives  any  aid  to  the  construction  of  these  two  clauses,  5  and 
6,  unless  by  an  inference  that  the  testator  seems  to  have 
intended  to  dispose  by  his  will  of  all  his  "  worldly  effects." 

And  the  question  turns  on  the  construction  of  the  devise 
to  Sarah  Minerva  of  the  "  east  half  of  lot  number  eight 
with  the  whole  of  the  hroJcen  front  of  the  same,  as  also  sixty 
acres  of  the  west  half  of  said  lot  situate  in  the  first  conces- 
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sion  of  the  township  of  Kingston."  I  can  discover  no 
ground  for  holding  that  the  fifth  section  of  the  will  gives 
the  disputed  piece  of  land  to  testator's  daughter,  Mercy, 
wife  of  the  defendant  Miller.  The  devise  to  her  is  of  the 
"  east  half  of  lot  number  seven,  together  with  the  broken 
front  of  the  same  with  forty  acres  of  lot  number  eight,  west 
side,  situate  in  the  first  concession  of  the  township  of  King- 
ston." No  part  of  lot  number  eight  can  pass  under  these 
words,  except  the  forty  acres,  and  they  are  all  in  the  first 
concession,  which  does  not  include  the  broken  front.  The 
broken  front  devised  to  Mercy  is  limited  to  that  which  is 
quasi  appurtenant  to  lot  number  seven,  i.  e.,  lying  in  front 
of  it. 

I  think  the  proper  construction  is  to  hold  that  Sarah  Min- 
erva took  the  whole  broken  front  of  lot  No.  8 — I  feel  forti- 
fied in  this  conclusion  by  the  introduction  of  the  word 
"  whole."  In  the  5th  section  testator  gives  the  east  half  of 
No.  7,  together  with  the  broken  front  of  same,  which 
words  cover  all  that  he  appears  to  have  owned  of  lot  No.  7, 
or  of  the  broken  front  thereof.  In  section  6  he  gives  the 
east  half  of  No.  8  with  the  icJiole  of  the  broken  front  of  the 
same.  This  additional  word  should  receive  some  force  in 
construction,  and  it  may  be  treated  as  used  antithetically  to 
the  word  half  occurring  just  before,  as  if  he  had  said,  I  give 
the  east  half  of  the  lot  number  eight,  and  the  whole  of  the 
broken  front  of  it.  Otherwise  he  disposes  of  no  part  of  the 
broken  front  in  front  of  the  west  half  of  No.  8,  neither  in 
front  of  the  60  nor  of  the  40  acres.  It  might  easily  have 
been  more  clearly  expressed,  but  I  think  enough  is  said  to 
uphold  this  interpretation. 

If  it  be  urged  that  it  is  strange  that  he  should  have  sev- 
ered the  west  40  acres  of  No.  8  from  the  broken  front  in 
front  thereof,  it  may  with  at  least  equal  force  be  answered, 
he  has  either  done  this  or  he  has  severed  all  the  west  half 
from  the  broken  front ;  for  cither  the  plaintiffs  are  entitled 
to  the  whole  of  the  broken  front  in  front  of  the  west  half  or 
to  no  part  of  it,  being  limited  by  a  contrary  construction  to 
the  broken  front  in  front  of  the  east  half.  The  west  half  of 
the  broken  front  belongs  either  to  the  plaintiff  or  to  the  tes- 
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tator's  heir-at-law,  who  does  not  appear  to  set  up  a  claim  to 
any  part  of  it. 

I  am  of  opinion  this  rule  should  be  discharged. 

Per  cur. — Rule  discharged. 


Buchanan  v.  The  Town  of  Galt. 

Highway — Levelling  thereof — Damage  done  hy — Corporation — Liability  of  for. 

The  plaintiff  claimed  damages  from  the  defendants  for  a  breach  of  duty  in 
allowing  and  permitting  dirt  and  rubbish  to  be  thrown  or  put  upon  a  lane 
or  public  highway  upon  which  his  premises, abutted.  It  appeared  in  evi- 
dence that  the  damage  complained  of  was  occasioned  by  the  filling  in  and 
levelling  a  hollow  in  the  lane,  by  means  whereof  the  plaintiff's  fence  was 
pressed  inwards,  the  filling  in  being  done  by  private  individuals  throwing 
dirt  and  rubbish  thereon. 

Held,  1st,  that  the  levelling  and  filling  in  of  streets  by  the  defendants  was 
a  matter  for  their  own  discretion  or  judgment  under  the  Consol.  Stat,  of 
U.  C.  ch.  64.  2nd,  that  the  mere  act  of  a  wrong-doer  in  throwing  rubbish 
upon  a  public  highway  and  thereby  causing  injury  to  a  private  individual, 
was  not  a  breach  of  duty  for  which  the  defendants  would  be  liable. 

Declaration  stated  that  the  plaintiff  was  the  owner  and 
occupier  of  a  certain  close  in  the  town  of  Gait  near  to  and 
abutting  upon  a  certain  lane  or  public  way  in  the  said  town, 
and  divided  from  the  lane  by  a  fence  which  had  been  erected 
by  the  plaintiff  and  was  then  standing,  and  the  plaintiff  be- 
ing so  possessed  of  the  close  and  fence,  it  was  the  duty  of 
the  defendants  to  keep  the  said  lane  or  public  way  in  repair, 
and  not  to  permit  the  same  to  be  encumbered  by  earth  or 
rubbish  so  as  to  do  damage  to  the  said  close  or  fence;  yet 
the  defendants  permitted  the  said  lane  or  public  way  to  be 
and  continue  out  of  repair,  and  put  and  placed  and  allowed  to 
be  put  and  placed  and  continued  large  quantities  of  earth 
and  rubbish  on  the  said  lane  or  public  way,  and  upon  and 
against  the  plaintiff's  fence,  whereby  the  said  fence  was 
broken  down  and  large  quantities  of  the  earth  and  rubbish 
were  thereby  thrown  in  and  upon  the  said  close.  Ad  dam- 
num. 

Pleas.  Not  guilty.  2.  Close  and  fence  not  the  plaintiff's. 

The  trial  took  place  at  Berlin  before  Burns,  J.  The 
plaintiff  proved  that  for  a  year  then  past  he  had  been  in 
possession  of  the  close  mentioned  in  the  declaration,  and  his 
garden  bounded  the  lane  on  the  south  ;  that  the  lane  was 
10  VOL.  XII. 
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originally  a  low  piece  of  ground  in  the  middle,  but  the  defen- 
dants filled  up  to  level  the  same,  and  now  the  level  of  the 
plaintiff's  garden  was  three  feet  lower  than  the  level  of  the 
land ;  as  a  mere  way  or  road  it  appeared  to  be  in  good  con- 
dition. One  Andrews  laid  out  the  lane  originally,  being 
then  proprietor  of  the  land  now  in  the  plaintiff's  possession. 
The  filling  up  was  done  five  or  six  years  before  the  trial. 
Rubbish  of  different  kinds  had  been  thrown  in  there  by 
various  persons.  By  the  pressure  thus  occasioned  the  plain- 
tiff's fence  had  been  forced  inwards  over  his  own  lands,  and 
some  of  the  earth  and  rubbish  had  found  its  way  into  his 
garden.  Particular  evidence  was  given  of  the  nature  and 
extent  of  the  damage. 

For  the  defence  it  was  objected  that  the  action  would  not 
lie  ;  that  the  lane  was  bought  and  laid  out  by  individuals, 
and  it  was  not  shewn  that  the  defendants  had  by  by-law  as- 
sumed it,  wherefore  the  duty  stated  in  the  declaration  was 
not  proved. 

That  there  was  no  evidence  the  lane  was  out  of  repair, 
nor  was  it  proved  that  the  corporation  had  filled  up  this  lane 
so  as  to  cause  the  damage  complained  of,  which  seemed 
rather  to  result  from  the  acts  of  private  individuals  who  had 
deposited  rubbish  there  ;  and  it  further  appeared  that  if  any 
wrong  was  done  it  was  before  the  plaintiff  came  into  posses- 
sion ;  that  there  was  no  duty  shewn  that  the  defendants 
should  provide  support  for  the  fence. 

The  learned  judge  directed  that  there  was  evidence  to 
support  the  plaintiff's  case,  and  overruled  the  objections. 

The  jury  found  for  the  plaintiff — damages  Is. 

In  Michaelmas  Term,  M.  0.  Cameron  obtained  a  rule  nisi 
for  a  new  trial,  the  verdict  being  contrary  to  law  and  evi- 
dence, and  for  misdirection  in  ruling  that  the  plaintiff  was 
entitled  to  recover,  notwithstanding  it  was  not  shewn  that 
the  defendants  had  committed  any  act  upon  the  lane  or  way, 
nor  that  the  defendants  had  assumed  it  by  any  by-law,  nor 
that  it  was  opened  by  by-law,  and  though  it  appeared  it  had 
been  opened  by  private  individuals  ;  and  though  it  appeared 
that  the  lane  for  the  purposes  of  a  public  way  was  in  repair, 
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and  the  injury  resulted  from  negligence  of  construction  and 
not  from  want  of  repair,  and  though  it 'appeared  the  lane 
was  in  the  condition  it  was  at  the  commencement  of  the  suit 
before  and  at  the  time  the  plaintiff's  title  accrued,  and 
therefore  the  action  could  not  be  maintained  by  him.  Also, 
for  directing  that  the  plaintiff  gave  sufficient  evidence  of 
title. 

In  Hilary  Term,  J.  H.  Cameron^  Q.  C.,  shewed  cause. 
He  cited  Lowen  v.  Kaye,  4  B.  &  C.  3 ;  Rex  v.  Hatfield,  4 
B.  &  A.  75 ;  Peyton  v.  Mayor,  &c.,  of  London,  9  B.  &  C. 
725  ;  Alston  v.  Scales,  9  Bing.  3 ;  Partridge  v.  Scott,  3  M. 
&  W.  220 ;  Jones  v.  Bird,  5  B.  &  A.  837.  See  also  Roberts 
V.  Read,  16  Ea.  215 ;  Mayor  of  Lyme  Regis  v.  Henley,  1 
Bing.  N.  0.  222. 

M,  C,  Cameron  supported  the  rule. 

Draper,  C.  J. — The  duty  of  the  defendants  as  it  is  stated 
in  the  declaration,  appears  to  be  considered  to  arise  from 
the  fact  that  there  was  a  lane  or  public  way  within  the 
limits  of  the  town  of  Gait,  on  which  lane  the  plaintiff's  close 
and  fence  abutted,  and  the  duty  itself  is  alleged  to  be  to 
keep  the  lane  in  repair  and  not  permit  it  to  he  encumbered 
so  as  to  do  damage  to  the  plaintiff's  close  and  fence,  and  the 
breach  charges  1st,  permitting  the  lane  to  be  and  continue 
out  of  repair,  and  2nd,  placing,  and  allowing  to  be  placed, 
large  quantities  of  earth  and  rubbish  upon  the  lane  and 
against  the  plaintiff 's  fence. 

The  plea  of  not  guilty  admits  that  there  was  a  lane  or 
public  way.  Whether  the  alleged  duty  arises  on  the  facts 
pleaded  is  a  question  of  law,  but  the  breach  of  the  duty  is 
put  in  issue  by  this  plea. 

Then,  first,  was  it  the  defendants'  duty  not  to  raise  the  bed 
or  surface  of  this  lane,  so  as  to  fill  up  a  hollow  in  the  centre 
part  of  it.  So  far  from  this  being  the  case,  it  was  a  mat- 
ter clearly  within  their  lawful  authority,  and  quoad  its 
necessity  or  propriety,  the  Consol.  Stats.  U.  C,  ch.  54,  sec. 
331,  vests  the  discretion  in  them. 

They  would  be  doubtless  liable  if  they  exercised  the  pow- 
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ers  conferred  on  them  maliciously  or  even  negligently  ;  but 
to  the  extent  of  raising  the  road,  and  for  that  purpose  plac- 
ing large  quantities  of  earth,  rubbish,  &c.,  thereupon,  there 
was  no  duty  to  abstain  ;  they  had  rather  a  duty  the  other 
way,  for  they  were  entrusted  with  powers  to  make,  improve, 
alter,  &c.,  roads  and  streets  within  the  town.  So  far  as  the 
evidence  applied  only  to  the  placing  earth,  &c.,  for  this  pur- 
pose, I  fail  to  perceive  any  breach  of  duty  on  their  part. 

Neither  in  my  opinion  does  the  evidence  shew  that  this^ 
public  way  was  out  of  repair — using  those  words  in  their 
ordinary  and  well  understood  sense — nor  that  the  injury  of 
which  the  plaintiff  complains  arises  from  a  want  of  such 
repair. 

The  evidence  shews  that  various  persons  from  time  to  time 
have  thrown  rubbish  in  this  lane  since  the  filling  up  first 
spoken  of,  but  it  is  not  proved  that  they  did  so  either  under 
the  direction  or  even  with  the  permission  of  the  defendants, 
nor  that  this  has  been  done  so  as  to  create  a  nuisance  or 
obstruction  to  the  general  and  public  use  of  the  way.  It  is 
complained  of  as  causing  a  private  injury  contrary  to  a  duty 
as  is  charged  incumbent  on  the  defendants  not  to  permit 
this  lane  to  be  encumbered  by  earth  or  rubbish  so  as  to 
cause  damage  to  the  plaintiff.  (See  Metcalfe  v.  Hethering- 
ton,  11  Exch.  257.)  But  I  do  not  perceive  that  this  duty 
arises  from  the  premises  stated  in  the  declaration,  that  is, 
that  if  a  mere  wrong-doer  throws  a  load  of  rubbish  on  any 
part  of  a  public  highway  to  the  private  and  particular  injury 
of  an  individual,  the  corporation  charged  with  the  repair  of 
such  highway  have  thereby  committed  a  breach  of  duty, 
and  are  liable  to  make  compensation. 

The  case  involves  several  enquiries.  Was  the  lane  a  pub- 
lic highway  which  the  defendants  were  bound  to  keep  in 
repair  ?  Was  it  out  of  repair  as  a  public  way,  and  if  so, 
was  that  want  of  repair  the  cause  of  the  injury  of  which 
the  plaintiff  complains  ?  If  so  the  plaintiff  would  be  enti- 
tled to  recover  for  his  particular  damage,  while  the  defend- 
ants would  also  be  indictable  for  the  non-repair  ;  but  if  not, 
was  the  lane  incumbered  by  earth  and  rubbish  so  as  to  cause 
particular  injury  to  the  plaintiff?    If  so,  was  such  earth  and 
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rubbish  placed  there  by  the  defendants  or  by  their  permis- 
sion and  under  their  authority,  or  was  it  placed  there  by 
mere  wrong-doers  ? 

The  first  of  these  questions  is  not  in  issue,  but  all  the 
others  may  be  raised  on  not  guilty,  and  as  it  does  not  appear 
to  me  the  jury  have  determined  any  of  them,  or  have  been 
asked  to  decide  upon  them  in  such  a  way  as  properly  to 
determine  the  liability  of  the  defendants,  I  think  there 
should  be  a  new  trial.  It  will  be  for  the  plaintiff  to  con- 
sider whether  on  this  declaration  he  can  recover  for  such 
injuries  as  the  evidence  shews,  which  if  the  defendants 
are  liable  at  all,  must  rest  rather  on  the  ground  of  negli- 
gence than  on  the  breach  of  any  such  duty  as  the  declara- 
tion charges. 

Per  cur. — Kule  absolute  without  costs. 


Taggard  v.  Innes. 

Assault — Lunacy — Not  an  answer  in  action  for. 

Held^  that  a  tort  feasor  cannot  plead  incapacity  of  mind  in  answer  to  an 
action  for  an  assault. 

The  declaration  alleged  that  the  defendant,  on  the 
first  day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty,  with  force  and  arms  as- 
saulted the  plaintiff  and  beat,  bruised,  wounded,  and 
ill-treated  him,  whereby  the  plaintiff  became  and  was  sick 
and  disordered,  and  so  continued  for  a  long  time,  to  wit 
thence  hitherto,  during  all  which  time  the  plaintiff  was 
obliged  to  subject  himself  to  liability  to  pay  and  become 
liable  to  pay  great  expenses,  to  wit,  to  the  amount  of 
one  hundred  pounds  in  and  about  the  endeavouring  to  be 
cured  of  the  injuries  so  sustained  by  him. 

Pleas — 1st,  not  guilty.  2nd,  son  sault  demesne.  3rd, 
defendant  was  and  is  a  lunatic. 

The  plaintiff  demurred  to  the  third  plea  on  the  ground 
that  lunacy  is  no  defence  to  an  action  for  a  tort. 

Oraigie  for  the  defendant,  cited  Lynch  v.  Nurdin,  1  Q. 
B.  29  ;  Mclntyre  v.  Buchanan,  14  U.  C.  Q.  B.  581. 

No  counsel  appeared  for  the  plaintiff. 


78  COMMON  PLEAS,  HILARY  TERM,  25  VIC,  1862. 


Draper,  C.  J. — It  appears  to  me  that  the  authorities  are 
very  clear  in  the  plaintiff's  favour,  and  establish  a  plain  dis- 
tinction between  civil  and  criminal  liability.  Thus  in  Hale, 
P.  C.  38,  a  difference  is  taken  between  civil  actions  that  are 
in  compensationem  damni  illati,  and  criminal  prosecutions 
which  are  in  vindictam  criminis  commissi.  In  Co.  Lit. 
247  a,  it  is  said :  if  an  idiot  make  a  feoffment  in  fee  he 
shall  in  pleading  never  avoid  it  by  saying  that  he  was  an 
idiot  at  the  time  of  his  feoffment."  And  in  Beverley's  case, 
4  Co.  123,  it  is  laid  down  that  no  man  of  full  age  shall,  in 
any  plea  to  be  pleaded  by  him,  be  received  by  the  law  to 
stultify  himself  and  disable  his  own  person.  And  again  in 
Haycraft  v.  Creasy,  2  East  104,  where  Lord  Kenyan  ob- 
serves he  had  learned  from  Lord  Bacon's  maxims  a  distinc- 
tion between  answering  civiliter  et  eriminaliter  for  acts  in- 
jurious to  others — in  the  latter  case  the  maxim  applied  actus 
non  facit  reum  nisi  mens  sit  rea — but  it  was  otherwise  in 
civil  actions  where  tiie  intent  was  immaterial  if  the  act  done 
were  injurious  to  another. 

The  cases  of  Lynch  v.  Nurdin  and  Mclnfcyre  v.  Buchanan 
are,  I  think,  inapplicable.  In  each  of  them  the  plaintiff  was 
an  infant,  and  the  question  was  whether  because  he  had 
been  contributory  to  his  own  injury,  for  which  compensation 
was  sought,  there  could  be  no  remedy  against  the  defendant 
whose  negligence  was  the  prime  moving  cause  to  the  injury 
complained  of. 

In  Bac.  Ab.  Title  Trespass  G.,  it  is  said,  wherever  a  per- 
son receives  an  injury  by  an  act  of  immediate  force,  it  is  a 
trespass,  voluntary  or  involuntary.  And  in  the  same  work 
Title  Idiot  E.,  there  is  a  statement  to  a  like  effect. 


Judgment  for  plaintiff. 


stevenson  v.  culbbrtson  et  al.  t9 
Stevenson  v.  Culbertson  et  al. 

Mortgage — Ejectment — One  month^s  demand — When  necessary  before  bringing. 

Upon  ejectment  brought  for  default  in  payment  of  interest  on  a  mortgage 
it  was  contended  that  the  defendant  was  entitled  to  a  month's  notice  under 
a  covenant  in  the  following  form :  the  plaintiff  covenanted  with  the  defen- 
dant that  no  sale  of  the  land  and  premises  or  any  lease  should  be  made 
until  one  month's  notice  in  writing  should  be  given  as  aforesaid.  Held, 
that  the  defendant  was  not  entitled  to  a  month's  notice  before  bringing 
ejectment,  and  that  the  plaintiff  was  entitled  to  succeed. 

Ejectment  for  100  acres  of  land,  composed  of  part  of  the 
east  part  of  lot  No.  38,  in  con.  A.,  township  Tyendinaga, 
north  of  the  York  road,  and  part  of  the  east  part  of  lot  'No. 
88,  2nd  con.  of  the  said  township,  south  of  the  first  conces- 
sion as  devised  to  Archibald  Culbertson  by  the  late  John 
Culbertson,  deceased.  The  defendant  Culbertson  appeared 
and  defended  for  the  whole.  Caswell  did  not  appear.  The 
plaintiff  claimed  title  under  a  mortgage  made  by  defendant 
Culbertson,  dated  22nd  October,  1859.  Defendants  claimed 
under  a  covenant  contained  in  the  same  mortgage. 

The  trial  took  place  at  Belleville  before  Richards^  J. 

The  plaintiff  proved  a  mortgage  of  the  premises  in  ques- 
tion, dated  22nd  October  1859,  whereby  the  defendant  Cul- 
bertson granted,  &c.,  to  the  plaintiff  in  fee  all,  &c.,  subject 
to  a  proviso  that  if  the  defendant  should  pay  to  the  plaintiff 
one  thousand  dollars  with  interest  at  the  rate  of  twenty  per 
cent,  per  annum,  within  two  years  from  the  date  with  the 
interest  thereon  paid  half-yearly,  then  to  be  void.  The  de- 
fendant covenanted,  among  other  things,  that  the  plaintiff, 
after  default  in  payment  of  the  principal  money  and  interest, 
might  peaceably  enter  and  hold  the  premises  without  inter- 
ruption by  the  defendant.  And  it  was  declared  and  agreed 
between  the  parties  that  if  the  defendant  did  not  pay  the 
principal  money  and  interest  according  to  the  proviso,  and 
the  plaintiff  should,  after  the  time  limited  for  payment  had 
expired,  have  given  the  defendant  notice  in  writing  demand- 
ing payment,  and  a  period  of  one  month  should  have  elapsed 
from  the  delivery  of  such  notice  without  such  payment  hav- 
ing been  made,  it  should  be  lawful  for  plaintiff  without  fur. 
ther  consent  of  defendant  to  enter  into  possession"  of  the 
premises,  to  receive  the  rents  and  profits,  and  whether  in  or 
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out  of  possession  to  make  leases  and  also  to  sell  and  abso- 
lutely dispose  of  the  premises  and  to  convey  and  assure  the 
premises  when  sold.  And  the  plaintiff  covenanted  with  de- 
fendant that  no  sale  of  the  premises  nor  any  lease  should 
be  made  until  one  month's  notice  demanding  payment  should 
have  been  given.  Provided  always,  that  until  default  should 
be  made  in  payment  of  the  principal  money  and  interest,  it 
should  be  lawful  for  defendant  to  hold,  occupy,  and  enjoy 
and  take  the  rents  and  profits  of  the  premises  without  hind- 
rance or  disturbance  from  the  plaintiff.  This  action  was 
commenced  on  9th  September,  1861,  on  the  ground  of  non- 
payment of  interest,  the  principal  not  being  due.  'No  month's 
notice,  as  before  provided  for,  had  been  given,  and  the  de- 
fendants on  that  objection  resisted  the  plaintiff's  right  to  re- 
cover. A  verdict  was  rendered  for  the  defendants  with  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  in  his  favour. 

In  Michaelmas  Term  S.  Richards,  Q.  C,  obtained  a  rule 
nisi  on  the  leave  reserved. 

Bell,  of  Belleville,  in  Hilary  Term  shewed  cause.  He 
cited  Copp  V.  Holmes,  6  C.  P.  373. 

Uiehards,  Q.  C,  contra,  argued  that  the  plaintiff  became 
entitled  to  enter  immediately  on  any  default,  whether  in  pay- 
ment of  principal  or  interest — and  that  there  had  been  default 
msbde  in  payment  of  interest.  That  notice  in  writing,  or  a 
month's  notice  in  writing  demanding  payment  of  principal 
or  interest  was  not  a  condition  precedent  to  plaintiff's  right 
to  possession,  and  therefore  plaintiff  should  have  the  verdict. 

Draper,C.  J. — The  mortgage  was  a  printed  form,  the  blanks 
of  which  were  properly  filled.  The  covenant  on  the  part  of 
the  plaintiff  was  that  "no  sale  of  the  lands  and  premises  or  any 
lease  shall  be  made  (or  any  means  taken  for  obtaining  posses- 
sion thereof)  until  one  month's  notice  in  v/riting  as  aforesaid 
shall  have  been  given,"  &c. 

The  words  between  brackets  "  or  any  means  taken  for  ob- 
taining possession  "  were  printed,  but  appear  struck  through 
with  the  pen.  It  was  not  suggested  either  at  the  trial  or 
during  the  argument  that  this  striking  out  was  not  made  be- 
fore the  execution  of  the  mortgage,  and  the  plaintiff 's  cove- 
nant is  to  be  read  therefore  without  them. 
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In  Copp  V.  Holmes,  the  words  so  stricken  out  in  this  case 
in  the  plaintiff's  covenant  are  to  be 'found,  and  the  conclud- 
ing proviso  is,  "  that  until  default  shall  be  made  in  payment 
after  notice  in  writing  demanding  payment  as  provided,  it 
shall  be  lawful  for  the  mortgagor  to  hold.'' 

The  difference  in  the  wording  of  these  two  very  material 
parts  of  the  two  indentures  alters  the  whole  matter.  In  the 
present  case  the  defendant  must  be  taken  to  have  assented 
to  the  words  respecting  taking  possession  being  omitted  or, 
taken  away  from  the  plaintiff's  covenant,  though  as  the  in- 
strument was  originally  prepared  they  were  inserted.  And 
in  the  concluding  proviso  he  only  stipulated  that  he  shall 
continue  in  undisturbed  possession  until  he  makes  default. 

I  think  the  rule  should  be  made  absolute. 

Per  cur. — Rule  absolute. 


Parker  v.  Stevens. 

Detinue — Deed. — Detention  of — Agency — Lien  upon  an  executed  conveyance  for 
unpaid  purchase  money. 

Detinue  for  a  conveyance  of  land  bought  by  the  plaintiff  from  one  Gilmour. 
Pleas  non  detinet,  and  that  the  deed  was  not  the  plaintiff's.  Upon  the  trial 
certain  letters  were  put  in  evidence  (extracts  from  which  are  in  the  state- 
ment of  case  set  out)  to  shew  that  the  defendant  who  appeared  origi- 
nally to  have  been  the  agent  of  one  Gilmour,  the  owner  of  the  estate,  was 
in  fact  the  holder  of  the  deed,  and  was  improperly  detaining  it. 

Held,  that  upon  the  facts  and  evidence  the  defendant  was  not  shewn  to  be 
acting  otherwise  throughout  than  as  the  agent  of  Gilmour.  and  that  if 
this  fact  had  been  left  to  the  jury  they  ought  to  '  7e  found  for  him  ;  this 
not  having  been  done,  a  new  trial  was  ordered. 

Remarks  and  review  of  authorities  as  to  a  vendor's  lien  for  purchase  money 
upon  an  executed  conveyance  of  land. 

The  declaration  stated  that  defendant  detained  from  plain- 
tiff his  title  deeds  of  land  in  the  township  of  Yarmouth,  that 
is  to  say,  a  certain  indenture  of  bargain  and  sale,  made  by 
Alexander  Dunlop  of  the  first  part  and  plaintiff  of  the  second 
part,  conveying  No.  18,  2d  concession  Yarmouth,  and  a  me- 
morial of  the  said  indenture,  and  plaintiff  claimed  a  return. 
The  defendant  pleaded,  1st.  That  he  did  not  detain  the  said 
deed.  2nd.  That  the  said  deed  was  not  the  plaintiff's.  3rd. 
That  plaintiff  was  not  before  or  at  the  commencement  of  the 
suit  possessed  of  the  fee  simple  or  any  estate  in  the  said 
lands,  the  title  thereto  being  vested  in  the  heirs  of  one  Dun- 
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lop,  who  made  an  agreement  for  the  sale  of  the  said  lot  to 
one  Rose.  That  Rose  had  not,  at  the  commencement  of  this 
suit,  paid  for  the  land.  That  one  Allan  Gilmour,  at  the 
commencement  of  this  suit,  had  possession  of  the  said  deed 
as  attorney  for  the  heirs  of  Dunlop,  and  defendant  as  servant 
of  Gilmour,  and  Gilmour,  were  ready  to  deliver  the  deed  on 
payment  of  the  balance  of  the  purchase  money,  but  neither 
Rose  nor  plaintiff  paid  the  same  or  applied  for  the  deed. 

The  plaintiff  took  issue  on  these  pleas. 

The  case  was  tried  at  St.  Thomas  before  Sir  /.  B.  Robin- 
son, C.  J.  The  third  plea  was  abandoned  at  the  trial.  The 
indenture  of  bargain  and  sale  was  produced  and  put  in  by 
the  plaintiff,  as  described  in  the  declaration  dated  the  27th 
of  April,  1860.  The  plaintiff  also  proved  a  letter  from 
defendant  to  himself,  dated  at  Trenton,  20th  August,  1860, 
containing  as  follows:  "I  have  received  the  deed  execvited 
for  you  from  Scotland,  prepared  and  sent  by  your  attorney, 
through  Allan  Gilmour,  Esq."  "  We  wish  the  money  as 
soon  as  you  can  make  it  convenient."  "  I  will  send  your 
deed  on  receiving  the  money."  The  plaintiff's  attorney  swore 
that  he  sent  the  full  sum  on  the  16th  of  January,  1861,  but 
Gilmour  claimed  more  interest.  The  defendant  wrote  a  letter 
to  the  plaintiff,  dated  the  7th  of  December,  1860,  stating  that 
Mr.  B.  Walker,  who  is  plaintiff's  attorney  in  this  suit,  had 
written  to  him  on  the  subject,  and  concluding  unless  the 

two  hundred  and  twenty-nine  dollars  is  paid  at  once,  I  will 
take  such  measures  to  recover  the  same  or  put  you  out  of 
possession  of  the  lands."  And  again  on  the  12th  December, 
1860,  he  wrote  to  the  plaintiff's  attorney :  "  with  reference 
to  sending  the  deed  to  London,  I  beg  to  decline  until  the 
money  is  paid  over,  then  I  will  at  once  send  Mr.  Parker's 
deed,  the  one  prepared  by  you  and  executed  in  Scotland  by 
Alexander  Dunlop,  to  you  or  any  person  Mr.  Parker  autho- 
rises to  receive  it."  On  the  18th  of  December,  1860,  the 
plaintiff  addressed  to  Allan  Gilmour,  Esq.,  or  Ezra  Stephens, 
the  following  letter  :  "  Gentlemen,  on  the  receipt  of  the  sum 
of  $229,  please  forward  to  Benjamin  Walker,  solicitor,  of  St. 
Thomas,  the  deed  of  conveyance  executed  in  Scotland  by 
Alexander  Dunlop,  of  lot  18,  2nd  concession  of  Yarmouth, 
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to  me  the  purchaser  thereof,  together  with  the  memorial  for 
the  registration  thereof."  The  plaintiff's  attorney  further 
gave  evidence  that  the  deed  was  given  up  the  24th  of  April, 
1861.  This  action  was  commenced  on  the  24th  of  January, 
1861,  and  the  money  was  not  fully  paid  till  after  that  day. 
He  (plaintiff's  attorney)  was  aware  that  the  defendant,  who 
lives  at  Trenton,  was  a  clerk  of  Gilmour's,  who  had  a  place 
of  business  at  Trenton.  The  money  was  sent  by  plaintiff's 
attorney  by  draft,  on  the  16th  of  January,  1861,  and  was 
acknowledged  by  Gilmour  in  a  letter  dated  the  21st  of  Janu- 
ary, in  which  he  demands  a  further  sum  of  $5.54  for  interest 
from  the  September  preceding,  and  he  further  requires,  be- 
fore he  will  give  up  the  deed,  that  a  bond  for  a  deed  previ- 
ously given  to  Rose  should  be  given  up.  Two  other  letters, 
respectively  dated  the  8th  of  September  and  3rd  of  Decem- 
ber, 1860,  from  Gilmour  to  plaintiff's  attorney,  were  put  in, 
in  each  of  which  he  refers  to  the  defendant  as  under  his  di- 
rection or  control,  as  to  what  is  to  be  done  in  regard  to  the 
deed,  and  in  September,  1860,  the  plaintiff's  attorney  wrote 
to  Gilmour,  as  the  principal,  with  whom  the  plaintiff  had  to 
deal,  as  to  paying  the  balance  due  on  the  land  and  obtaining 
the  conveyance. 

The  learned  Chief  Justice  directed  a  verdict  for  the  plain- 
tiff, with  very  moderate  damages,  reserving  leave  to  defen- 
dent  to  move  to  enter  a  verdict  for  him  if  the  court  should  be 
of  opinion  that  on  the  evidence  the  action  would  not  lie 
against  the  defendant,  he  being  only  a  clerk  or  servant  of 
Gilmour,  to  whose  care  the  deed  had  been  sent  from  Scotland, 
and  who  alone  was  agent  for  the  vendors.  The  jury  accord- 
ingly found  for  the  plaintiff  with  10s.  damages. 

In  Michaelmas  Term,  Bell^  of  Belleville,  obtained  a  rule 
nisi^  to  enter  a  verdict  for  the  defendant  on  the  leave  re- 
served. 

In  the  following  term  N,  Kingsmill  shewed  cause.  He 
referred  to  Willes,  118  ;  Co.  Lit.  286  ;  Dyer  v.  Pearson,  3 

B.  k  C.  38,  none  of  which  touch  the  point  reserved.  Also 
to  Jones  V.  Dowle,  9  M.  &  W.  19,  (upon  which  authority  i>/^zper, 

C.  J.,  thought  that  the  plaintiff  certainly  might  have  maintained 
detinue  against  Gilmour,)  Goode  v.  Burton,  1  Exch.  191 ; 
Bac.  Ab.  Detinue  A, ;  Esdaile  v.  Oxenham,  3  B.  &  C.  225. 
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Bellj  contra,  cited  Crossfield  v.  Such,  8  Excli.  825 ;  Cle- 
ments V.  Flight,  16  M.  &  W.  42. 

Draper,  C.  J. — The  only  point  as  I  understand  for 
our  decision  is  whether  upon  the  evidence  the  defendant 
can  be  properly  said  to  have  detained  plaintiff's  deed. 
Most,  if  not  all,  the  authorities  cited  refer  to  other 
questions  arising  in  the  action  of  detinue.  It  appears 
from  the  report  of  the  learned  Chief  Justice,  that  a  fur- 
ther question  was  raised  at  the  trial,  whether  on  the  plead- 
ings the  defendant  could  set  up  a  claim  of  lien  for 
unpaid  purchase  money.  According  to  the  case  of  Lane  v. 
Tewson,  12  A.  &.  E.  116,  N.,  a  lien  might  be  given  in  evi- 
dence on  the  plea  denying  the  plaintiff 's  property,  while  in 
Mason  v.  Farnell,  12  M.  &  W.  674,  that  decision  is  denied, 
and  the  court  held  that  if  the  defendant  has  any  right  to 
detain  arising  out  of  a  lien  or  pledge  he  must  plead  it.  The 
case  of  Goode  v.  Burton  goes  further,  however,  against  the 
defendant,  for  it  decides  that  a  vendor  of  land  who  has  con- 
veyed the  legal  estate  to  the  vendee,  has  no  lien  on  the  title 
deeds  for  the  unpaid  purchase  money.  There  is  no  evidence 
here  to  sustain  the  idea  that  this  deed  was  delivered  as  an 
escrow,  as  was  suggested  might  have  been  the  case  in 
Esdaile  v.  Oxenham,  or  else  a  dictum  of  Holroyd,  J., 
therein  could  not  be  upheld. 

But  on  the  plea  of  non  detinet  I  think  this  defendant  was 
entitled  to  a  verdict.  I  think  this  deed  was  never  out  of  the 
possession  of  Gilmour.  It  is  true  that  if  the  passages 
extracted  from  the  defendants  letters  are  looked  at  exclu- 
sively they  assert  a  possession  of  and  a  power  of  control 
over  the  deed  in  question  ;  but  it  is  obvious  he  was  not  an 
independent  agent.  He  was  clerk  to  Gilmour,  to  whom  this 
deed  had  been  sent  out  from  Scotland  by  the  vendors.  The 
deed  was  in  the  defendant's  hands  simply  as  clerk  to  him, 
and  he  had  neither  claim  to  nor  interest  in  it,  nor  possession 
of  it  in  any  other  capacity.  In  demanding  unpaid  purchase 
money  and  refusing  the  deed  he  was  plainly  following  his 
employer's  directions.  And  the  plaintiff  knew  all  this,  as  is 
shewn  by  a  letter  of  Gilmour,  written  before  the  defendant 
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appears  in  the  transaction,  and  by  another  letter  of  Gil- 
mour  written  just  before  the  action  was  brought.  I  see  no 
evidence,  when  all  the  facts  are  considered,  to  sustain  the 
conclusion  that  the  detention  complained  of  was  the  defend- 
ant's act,  and  I  think  if  that  question  had  been  put  to  the 
jury  they  ought  to  have  found  in  the  negative. 

I  think,  therefore,  the  rule  should  be  made  absolute. 

Per  cur. — Rule  absolute. 


FiSKEN  V.  McMULLEN. 

Ejectment — Mortgage—Judgment  recovered — Sale  upon  fi.  fa.  lands — Purchaser 
— His  right  to  possession  as  against  mortgagor. 

Defendant  being  the  owner  of  certain  property  mortgaged  it  to  a  building 
society,  the  plaintiff  (with  two  others)  having  recovered  a  judgment 
against  the  defendant,  towards  satisfaction  thereof  sold  under  a  fi.  fa. 
lands,  the  premises  in  question  in  this  suit  which  this  plaintiff  purchased. 
Default  having  been  made  in  the  mortgages  to  the  building  society  they 
advertised  and  sold. 

Upon  ejectment  brought  it  was  contended  that  the  mortgage  and  sale  by 
the  building  society  prevented  the  sale  under  the  fi.  fa.  from  operating, 
Eeld,  that  the  sale  under  ih%  fi.  fa.  passed  all  the  interest  both  legal  and 
equitable  of  the  mortgagor,  and  that  as  against  him  the  plaintiff  was  en- 
titled to  recover. 

Ejectment  for  lot  No.  18,  east  side  of  Kussel  street,  in  the 
town  of  Sandwich.  Defence  for  the  whole.  The  plaintiff 
claimed  title  under  a  deed  from  John  McEwen,  sheriff  of 
the  county  of  Essex,  dated  19th  January,  1860.  The  de- 
fendant besides  denying  the  claimant's  title,  asserted  title  in 
himself  as  the  tenant  of  Arabella  McKee. 

The  trial  took  place  at  Sandwich  before  Sir  J.  B.  Rohin- 
son,  C.  J. 

The  plaintiff  put  in,  1st,  an  exemplification  of  a  judgment  of 
the  county  court  of  the  counties  of  York  and  Peel  in  an  ac- 
tion brought  by  William  Ross,  James  Mitchell,  and  John 
Fisken  against  the  defendant  upon  promises,  entered  17th  of 
February,  1858,  .£33  5s.  Id.  damages  and  costs,  and  of  the 
issue  of  a  writ  of  Ji.  fa,  against  the  defendant's  goods,  di- 
rected to  the  sheriff  of  Essex,  and  by  him  returned  nulla 
bona,  2nd.  A  writ  of  ven.  ex,  tested  8th  of  September, 
1859,  directed  to  the  sheriff  of  Essex  from  the  same  county 
court,  and  that  the  sheriff  had  returned  the  former  writ 
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against  lands,  that  he  had  lands  on  hand  for  want  of  buyers, 
and  commanded  him  to  sell,  which  he  returned  feci  as  to  part, 
and  nulla  bona  for  the  residue.  3rd.  A  deed  poll  dated 
the  19th  of  January,  1860,  executed  by  the  sheriff  of  Essex 
to  the  plaintiff,  reciting  the  fi.  fa.  against  land  tested  the 
3rd  August,  1858,  the  seizure  and  return,  and  the  writ  of 
ven.  ex.  and  the  sale  to  plaintiff,  and  in  consideration  of 
$153  bargaining  and  selling,  &c.,  to  plaintiff  in  fee  lots  18, 
19,  and  20,  on  the  east  side  of  Eussell  street,  in  the  town  of 
Sandwich. 

On  the  defence  evidence  was  given  that  on  the  7th  of 
December,  1853,  the  defendant  executed  to  the  president 
and  treasurer  for  the  time  being  of  the  Essex  Building  So- 
ciety, a  conveyance  in  fee  on  lots  Nos.  27  and  28  on  the 
east  side  of  Russell  street,  and  28  on  the  west  side  of 
Bedford  street,  in  the  town  of  Sandwich,  upon  trust 
for  the  benefit  of  the  said  building  society,  subject  to  a 
proviso  that  the  same  should  be  absolutely  void  on  condition 
that  defendant  should  on  or  before  the  days  and  times  ap- 
pointed, or  to  be  appointed  by  the  rules  of  the  society,  pay 
the  monthly  subscriptions  upon  share  No.  225  in  the  said 
society,  amounting  to  £140,  which  had  been  purchased  by 
defendant,  and  also  all  fines,  forfeitures,  and  other  payments 
that  might  become  due  in  respect  thereof,  and  also  pay  the 
interest  on  the  said  sum  of  £140  by  equal  monthly  pay- 
ments on  the  first  Wednesday  in  each  month.  Also  that 
defendant  on  the  13th  of  November,  1854,  made  a  similar 
conveyance  to  the  same  officers  of  the  Essex  Building  Society 
to  secure  two  shares  therein  amounting  to  £291  of  lot  No. 
25,  west  side  of  Bedford  street,  and  lots  19,  20,  25,  26,  and 
27,  in  the  town  of  Sandwich,  subject  to  a  similar  proviso. 
Also  that  defendant  on  the  30th  of  November,  1854,  made  a 
similar  conveyance  to  the  same  officers  of  the  Essex  Building 
^  Society  to  secure  two  other  shares  thej;ein  amounting  to 
£291,  of  lot  No.  18,  east  side  of  Russell  street,  in  the  town 
of  Sandwich,  subject  to  a  similar  proviso. 

It  was  proved  that  all  these  mortgage  moneys  were  in 
arrear  and  unpaid  before  the  judgment  above  mentioned  was 
recovered  against  the  defendant.    In  November,  1859,  a 
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sale  by  auction  of  these  lands  mortgaged  by  defendant  was 
made  by  the  Essex  Building  Society.  One  McKee  bid  on 
account  of  his  sister  for  defendant's  property,  and  it  was 
knocked  down  to  him,  and  payments  were  made  by  McKee 
on  account  of  that  bid,  he  paid  ^£100,  which  is  credited  in 
one  sum,  and  afterwards  £12  10s.  It  was  not  positively 
stated  that  this  lot  was  sold.  After  the  sale  McKee  and 
some  of  the  directors  of  the  building  society  took  advice 
whether  an  assignment  of  these  mortgages  could  be  legally 
made  to  Miss  McKee  instead  of  making  a  deed  to  her. 
They  were  advised  that  it  might  be  done,  the  defendant  and 
some  of  his  judgment  creditors  were  present.  An  agent  of 
the  plaintiff  was  present  and  protested  on  his  behalf  against 
the  lot  No.  18  claimed  in  this  ejectment  being  sold,  as  plain- 
tiff had  bought  it  at  sheriff's  sale.  It  did  not  appear  that 
any  assignment  or  conveyance  was  made  to  Miss  McKee. 
But  it  was  distinctly  stated  that  the  building  society's  claim 
had  been  fully  satisfied,  and  that  nothing  remained  due  to 
them,  and  the  plaintiff's  solicitor  swore  that  he  received  this 
information  from  the  ofiicers  of  the  building  society  before 
the  plaintiff  purchased  at  sheriff's  sale.  The  defendant  of- 
fered no  evidence  that  he  was  tenant  under  Miss  McKee. 

The  learned  Chief  Justice  directed  a  verdict  for  plaintiff, 
reserving  leave,  by  consent,  for  defendant  to  move  to  enter 
a  verdict  for  him  if  the  court  should  think  that  the  title  of 
the  building  society  could  be  set  up  to  bar  this  plaintiff's 
recovery. 

In  Michaelmas  Term  A.  Prince  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  on  the  leave  reserved  or 
for  a  new  trial  on;  the  law  and  evidence. 

In  the  following  term  Alex.  Cameron  shewed  cause.  He 
cited  Doe  v.  Johnson,  4  U.  C.  Q.  B.  508,  Sidey  v.  Hard- 
castle,  11  U.  C.  Q.  B.  162 ;  Collins  v.  Dempsey,  14  U.  C. 
Q.  B.  393 ;  McDonald  v.  Murphy,  20  U.  C.  Q.  B.  355. 

Prince  supported  the  rule. 

Draper,  C.  J. — I  am  not  inclined  to  presume  a  re-con- 
veyance of  the  mortgaged  property  in  this  case,  for  the  evi- 
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dence  tends,  in  mj  opinion,  very  strongly  to  rebut  any  such 
presumption,  and  to  lead  to  the  conclusion  that  if  the  mort- 
gagees executed  any  conveyance  it  ought  to  have  been  to 
Miss  McKee  as  purchaser  at  the  sale  spoken  of  as  having 
been  made  by  them. 

It  is  true  the  mortgage  debt  appears  to  be  fully  paid ;  but 
it  also  appears  that  the  money  or  a  considerable  part  of  it 
was  paid  in  pursuance  of  this  sale,  which  was  made  by  the 
mortgagees  in  consequence  of  defendant  making  default  in 
his  payments. 

Had  this  sale  been  perfected  by  a  conveyance,  and  had 
the  defendant  then  become  tenant  to  the  purchaser,  I  do 
not  see  on  what  grounds  the  plaintiff  could  maintain  this 
ejectment. 

But  all  that  appears  is  that  defendant  having  mortgaged 
his  land  in  fee,  remained  in  possession  ;  that  a  judgment  for 
a  debt  was  recovered  against  him,  and  that  at  a  sheriff's  sale 
founded  on  an  execution  issued  to  obtain  satisfaction  of  this 
judgment,  the  plaintiff  purchased  all  the  estate  and  right  of 
the  defendant  in  this  property.  The  legal  and  equitable 
interest  of  the  defendant  would  pass  by  the  sale  and  con- 
veyance of  the  sheriff,  and  as  against  the  defendant,  the 
plaintiff  having  thus  acquired  that  interest  has  a  clear  right 
to  recover. 

This  recovery  will  not  affect  the  rights,  whatever  they 
may  be,  arising  under  and  from  any  sale  which  the  Essex 
Building  Society  under  their  mortgage  could  legally  make. 

The  rule  must  be  discharged. 

Per  cur. — Rule  discharged. 
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Curtis  v.  The  Grand  Trunk  Railway  Go. 

Railway — Passenger — Ticket — Conductor — Liability  of  company  for  acts  of. 

The  plaintiff  while  travelling  between  St.  M.  &  L.  mislaid,  and  being  called 
upon  to  produce  could  not  find,  his  ticket,  the  conductor  after  waiting 
some  time  stopped  the  train  and  turned  him  off  he  offering  to  pay,  but 
the  conductor  refusing  to  take  his  fare.  Upon  an  action  brought  against 
the  railway  company  and  $300  damages  awarded. 

Held,  that  the  defendants  were  responsible  for  the  acts  of  the  officer,  duly 
authorised  and  styled  under  the  statute  "  conductor,"  when  not  commit- 
ted in  excesF  of  his  authority  derived  from  them,  and  although  the  dam- 
ages were  considered  excessive,  it  being  the  second  verdict  obtained  by 
the  plaintiff,  the  court  would  not  on  that  ground  disturb  the  verdict. 

Trespass — assaulting  the  plaintilF  and  forcibly  expelling 
him  from  a  railway  car. 

Plea.  Not  guilty,  and  that  the  plaintiff  refused  to  pay  his 
fare,  and  improperly  conducted  himself. 

The  trial  took  place  at  London,  before  Sir  J.  B.  Robinson, 
C.  J.  The  evidence  shewed  that  the  plaintiff  dealt  in  grain, 
wool,  sheepskins,  &c.  ;  that  on  Saturday,  4th  August,  1860, 
he  left  St.  Mary's  on  the  defendants'  train  going  towards 
London.  A  witness  named  Cousins  saw  the  plaintiff  on  the 
platform  at  St.  Mary's,  and  saw  a  ticket  in  his  possession. 
A  similar  ticket  was  produced  at  the  trial  by  the  plaintiff, 
marked  "  Stratford  to  London,  4th  August,  1860."  This 
witness  was  a  passenger,  and  said  there  were  about  ten  pas- 
sengers in  the  car.  After  the  train  left  St.  Mary's  the  con- 
ductor as  is  usual  asked  the  passengers  to  shew  their  tickets. 
The  plaintiff  felt  for  his  and  did  not  find  it.  The  conductor 
passed  him  and  soon  returned,  while  in  the  meantime  the 
plaintiff  had  pulled  a  great  many  things  out  of  his  pockets, 
without  finding  his  ticket.  Some  of  the  passengers  were 
laughing  at  the  collection  of  stuff  the  plaintiff  pulled  out, 
samples  of  w^ool,  papers,  &c.,  and  the  conductor  apparently 
thought  they  were  laughing  at  him.  The  plaintiff  told  the 
conductor  that  Cousins  knew  he  had  a  ticket,  and  the  con- 
ductor asked  Cousins  if  he  had  the  plaintiff's  ticket.  He 
answered,  no;  but  he  knew  the  plaintiff  had  a  ticket.  The 
conductor  got  angry,  pulled  a  rope  and  rang  a  bell  and  four 
or  five  men  came  in.  Cousins  told  them  not  to  put  the  plain- 
tiff out  as  he  had  a  ticket.  The  plaintiff  at  first  said  "  give 
me  time,  and  if  I  can't  find  a  ticket  I'll  pay  you,"  and  he 
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repeated  this.  He  then  gathered  up  some  of  :  his  papers, 
leaving  some  on  the  seat,  and  resisted  them,  catching  hold  of 
the  seat,  but  the  train  being  stopped  or  nearly  so,  thej  put 
him  out  about  half  way  between  St.  Mary's  and  Thorndale, 
about  2  or  3  o'clock  in  the  afternoon.  There  was  no  other 
train  going  to  London  until  the  following  Monday  morning. 
Cousins  described  the  plaintiff  as  a  man  very  slow  in  his 
movements,  or  as  he  expressed  it,  in  doing  business,  and  very 
peculiar  in  his  manner,  and  said  he  thought  the  conductor 
was  perfectly  convinced  the  plaintiff  had  no  ticket  and  was  a 
kind  of  loafer  worth  nothing.  The  conductor  was  not 
acquainted  with  Cousins  as  far  as  appeared.  Another  wit- 
ness stated  that  after  the  conductor  had  asked  for  passenger's 
tickets,  the  plaintiff,  who  had  been  feeling  for  his,  pulled 
out  papers  and  other  things  from  his  pockets.  The  conduc- 
tor helped  him  to  search,  and  then  left  him  for  a  short  time. 
The  plaintiff  continued  pulling  out  papers,  letters,  newspa- 
pers, and  pieces  of  wool,  till  the  conductor  returned.  This 
witness  laughed  heartily  at  the  conductor  and  the  oddity  of 
the  thiug.  There  was  a  good  deal  of  laughing  and  jeering, 
and  the  conductor  got  vexed,  apparently  thinking  the  laugh- 
ter was  at  him,  and  he  asked  the  plaintiff  to  she\v  a  ticket 
or  pay  his  fare,  and  then  rang  the  bell  violently  and  broke 
the  string,  and  swore.  Several  men  came  in  and  took  the 
plaintiff  by  the  collar  to  put  him  off.  The  plaintiff  held  on, 
saying,  "  I'll  pay  you."  Some  said  "  Out  with  him."  The 
papers,  &c.,  were  still  on  the  seat,  and  after  the  plaintiff  was 
put  out  the  conductor  threw  two  handsful  through  the  win- 
dow, when  the  car  was  moving,  and  said  he  would  teach  him 
to  have  his  ticket  ready,  that  he  would  take  nobody's  money 
after  he  had  rung  the  bell.  This  witness  said  he  thought 
the  plaintiff  a  little  tipsy,  but  he  used  no  offensive  language, 
and  he  said  he  thought  the  proceeding  "hard,"  and  asked 
the  conductor  his  name  that  he  might  report  him.  Another 
witness  proved  that  the  plaintiff  came  to  his  house  near 
Thorndale,  apparently  very  hot,  and  tired  that  afternoon, 
and  remained  all  night,  and  on  the  following  morning  went 
off  on  foot  to  London.  The  plaintiff  shewed  this  witness  a 
ticket  from  "Stratford  to  London,"  telling  how  he  had  been 
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put  off  the  train.  The  plaintiff  had  a  good  deal  of  money 
in  his  possession. 

A  nonsuit  was  moved  for  because  it  was  not  shewn  that 
the  defendants  had  ratified  what  their  conductor  did,  on 
which  the  learned  Chief  Justice  gave  the  defendants  leave 
to  move,  and  because  the  conductor  was  justified  under  13 
and  14  Vic,  ch.  51.  The  jury  were  directed  that  the  plain- 
tiff could  not  recover  for  any  special  damage,  and  that  the 
defendants  would  not  be  liable  for  any  wanton  misconduct 
of  their  officer  in  committing  some  wrong  which  he  could 
not  suppose  came  within  his  sphere  of  duty — such  as  throw- 
ing out  the  plaintiff's  papers  if  shewn  to  be  of  value — but 
(subject  to  the  leave  reserved)  the  defendants  were  otherwise 
liable  for  the  acts  of  their  servant. 

The  jury  gave  the  plaintiff  a  verdict  for  $300. 

In  Michaelmas  Term,  Bell^  of  Belleville,  obtained  a  rule 
for  nonsuit  on  the  leave  reserved,  or  for  a  new  trial  on  the 
law  and  evidence  and  for  excessive  damages.  He  referred 
to  the  Eastern  Counties  Railway  Co.  v.  Broom,  in  error,  6 
Exch.  314 ;  Roe  v.  Birkenhead,  &c.,  R.  W.  Co.,  7  Exch. 
36;  Duke  v.  Great  Western  R.  Co.,  14  U.  C.  Q.  B.  369, 
377  ;  Fulton  v.  Grand  Trunk  R.  Co.,  17  U.  C.  Q.  B.  429. 

M.  G.  Cameron  shewed  cause,  referring  to  the  Consol. 
Stats.  Canada,  ch.  66,  sec.  106 ;  Childs  v.  The  Great  Wes- 
tern Railway  Co.,  6  C.  P.  U.  C.  284  ;  Maund  v.  The  Mon- 
mouthshire Canal  Co.,  4  M.  &  Gr.  452.  On  the  point  of 
excessive  damages  he  referred  to  Merest  v.  Harvey,  5  Taunt. 
442. 

Bell  supported  the  rub. 

Draper,  C.  J. — As  to  the  motion  for  a  new  trial,  the 
courts  very  rarely  grant  a  new  trial  after  two  concurring  ver- 
dicts, though  there  are  cases,  such  as  Gibson  v.  Muskett,  4 
M.  &  Gr.  160,  where  the  question  being  substantially  a  point  of 
law,  a  third  trial  has  been  granted.  I  may  refer  also  to  the  well 
known  case  of  Kirby  v.  Lewis,  1  U.  C.  Q.  B.  285,  in  our  own 
Queen'sBenchreports ;  but  upon  the  ground  of  excessive  dama- 
ges, the  court,  in  Chambers  v.  Robinson,  Str.  692,  granted  a 
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new  trial  in  an  action  for  malicious  prosecution  where  a  ver- 
dict was  given  for  £1000,  saying  it  was  but  reasonable  he 
should  try  another  jury  before  he  was  finally  charged  with 
that  sum.  But  when  a  second  jury  gave  the  same  damages 
the  court  said  it  was  not  in  their  power  to  grant  a  third  trial, 
referring  to  Ulerk  v.  Udall,  Salk.  649.  The  Court  of  Com- 
mon Pleas,  however,  in  Beardraore  v.  Carrington,  2  Wils. 
249,  condemned  the  giving  a  new  trial  on  the  first  applica- 
tion in  Chambers  v.  Robinson,  saying  that  the  reason  given 
was  a  very  bad  one,  for  if  it  was  not  it  would  be  a  reason 
for  a  third  and  fourth  trial,  and  would  be  digging  up  the 
constitution  by  the  roots,  and  they  add  that  this  case  is  not 
law,  and  that  there  is  not  one  single  case  that  is  law,  in  all 
the  books  to  be  found  where  the  court  has  granted  a  new 
trial  for  excessive  damages  in  actions  for  tort.  The  princi- 
ple of  this  opinion  wouhl  not  be  asserted  at  this  day.  See 
Hewlett  V.  Crutchley,  5  Taunt.  277.  I  think  the  rule  for  a 
new  trial  cannot  be  made  absolute.  Then  as  to  the  motion 
for  nonsuit,  it  may  be  considered  in  two  regards,  1st,  as  to 
authority  previously  given  to  the  conductor  by  the  defen- 
dants ;  2nd,  as  to  any  subsequent  ratification. 

It  would  seem  almost  wholly  to'  have  escaped  the  notice  of 
the  plaintiff's  counsel,  that  on  the  issue  of  not  guilty,  such 
a  question  as  the  liability  of  the  defendants,  the  Grand 
Trunk  Railway  Company,  for  an  assault  on  the  plaintiff  com- 
mitted by  a  third  person,  could  arise.  It  seems  to  have 
been  assumed  that  the  railroad  and  the  train  and  cars 
belonged  to  the  defendants,  and  that  the  conductor  was  one 
of  their  officers  and  in  their  employ.  No  proof  was  at- 
tempted to  be  given  of  what  instructions  the  conductor  was 
guided  by,  or  whether  he  had  received  any,  or  from  whom. 
All  that  seems  to  have  been  referred  to  was  the  Railway 
Clauses  Consolidation  Act,  14  &  l5  Vic,  ch.  51,  sec.  21, 
sub  sec.  6,  "  Passengers  refusing  to  pay  their  fare,  may,  by 
the  conductor  of  the  train  and  the  servants  of  the  company 
be,  with  their  baggage,  put  out  of  the  cars,  using  no  unne- 
cessary force,  at  any  usual  stopping  place  or  near  any  dwel- 
ling-house, as  the  conductor  shall  elect,  first  stopping  the 
train,"  or  as  expressed  in  the  Consol.  Stats,  of  Canada,  ch.  66, 
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sec.  106 :  "  Any  passenger,  refusing  to  pay  his  fare,  and 
his  baggage,  may,  by  the  conductor  of  the  train  and  the  ser- 
vants of  the  company,  be  put  out  of  the  cars  at  any  usual 
stopping  place  or  near  any  dwelHng-bouse,  as  the  conductor 
elects,  the  conductor  first  stopping  the  train  and  using  no 
unnecessary  force.''  I  suppose  that  a  man  who  produced 
no  ticket  but  asserted  he  had  paid  the  fare  and  had  lost  his 
ticket,  and  therefore  declined  to  pay  again,  would,  though  a 
bystander  corroborated  his  assertion  of  having  had  a  ticket, 
be  deemed  a  passenger  refusing  to  pay  his  fare.  "  It  may 
seem  hard,"  as  is  said  by  the  learned  Chief  Justice  in  Duke 
V.  Great  Western  Hallway  Co.,  14  U.  C.  Q.  B.  384,  to  a 
man  Avho  has  lost  his  ticket,  or  perhaps  had  it  stolen  from 
him,  that  he  should  have  to  pay  his  fare  a  second  time,  but 
it  is  better  and  more  reasonable  that  a  passenger  should  now 
and  then  have  to  suifer  the  consequences  of  his  own  want  of 
care,  than  that  a  system  should  be  rendered  impracticable 
which  seems  necessary  to  the  transacting  of  this  important 
branch  of  business,"  and  this  opinion  justifies  the  conductor 
in  the  present  case  in  putting  to  the  plaintiff  the  alternative 
of  producing  a  ticket  or  paying  the  fare,  and  as  the  act 
incorporating  the  Grand  Trunk  Railway  Company,  as  well 
as  that  relating  to  the  branch  from  Stratford  to  London,  are 
public  acts,  we  may  assume,  especially  in  the  absence  of  any 
intimation  that  there  is  another  company  having  a  railway 
between  these  latter  points,  that  the  railway  train  and  cars 
spoken  of  at  the  trial  were  those  of  the  defendants. 

As  to  the  question  of  previous  authority,  the  law  is  well 
summed  up  in  the  able  judgment  of  Blaekburn^  J.,  in  Goff 
V.  The  Great  Northern  Railway  Co.  7  Jur.  N.  S.  286.  The 
question  was  as  to  the  liability  of  that  company  for  the  acts 
of  an  officer  under  the  English  statute,  8  &  9  Vic,  ch.  20, 
by  which  a  penalty  was  imposed  on  any  person  travelling  on 
the  railway  without  having  paid  his  fare  with  intent  to  avoid 
payment  thereof,  and  power  was  given  to  all  officers  and 
servants  on  behalf  of  the  company  to  apprehend  such  per- 
son until  he  could  conveniently  be  taken  before  a  justice. 
The  learned  judge  observes:  "In  the  ordinary  course  of 
affairs  the  company  must  decide  whether  they  will  submit  to 
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what  they  believe  to  be  imposition  or  use  this  summary 
power  for  their  protection,  and  as  from  the  nature  of  the 
case  the  decision,  whether  a  particular  passenger  shall  be 
arrested  or  not,  must  be  made  without  delay,  and  as  the  case 
may  be  not  of  unfrequent  occurrence,  we  think  it  a  reason- 
able inference  that  for  the  conduct  of  their  business  the 
company  have  on  the  spot  officers  with  authority  to  deter- 
mine without  the  delay  attending  on  the  convening  the  direc- 
tors whether  the  servants  of  the  company  shall  or  shall  not 
on  its  behalf  apprehend  a  person  accused  of  this  offence. 
We  think  that  the  company  would  have  a  right  to  blame 
those  officers  if  they  did  not  on  their  behalf  apprehend  the 
person  if  it  seemed  a  fit  case,  and  if  so  the  company  must 
be  answerable  if,  in  the  exercise  of  their  discretion,  those 
officers  in  their  behalf  apprehended  an  innocent  person." 

Mutatis  mutandis^  this  applies  precisely  to  the  present 
case,  and  leaves  ou\j  the  question  whether  the  "conductor," 
whose  nanae  is  not  once  mentioned  in  the  evidence,  was  an 
officer  having  such  authority  from  the  defendants. 

I  assume,  as  already  stated,  that  the  railway  train  and  car 
were  the  defendants.  The  "conductor"  eo  nomine,  is  recog- 
nised in  our  statute,  and  the  power  to  put  out  is  given  to 
him  and  the  servants  of  the  company.  He  acted  as  the  per- 
son having  that  authority,  and  was  obeyed  by  others  who 
came  to  his  aid  and  at  his  call  as  their  superior.  I  think 
this  was  evidence  to  go  to  the  jury  that  he  was  the  defend- 
ants' officer,  and  indeed  at  the  trial  the  objection  more 
raised  the  question  of  the  liability  of  the  defendants  for  the 
act  of  the  conductor,  than  insinuated  even  a  doubt  that  he 
was  their  officer. 

As  to  the  question  of  subsequent  ratification,  there  was, 
in  my  opinion,  no  evidence  of  it ;  but  in  the  result  at  which 
I  have  arrived  as  to  the  previous  authority,  this  becomes 
unimportant. 

I  am  not  satisfied  altogether  with  the  result.  1  think, 
carefully  considering  the  whole  evidence,  the  jury  might 
have  found,  if  not  that  the  plaintiff  was  in  the  wrong  alto- 
gether, yet  that  under  the  circumstances  he  was  only  enti- 
tled to  very  moderate  damages.  I  cannot  but  think  that  if  a 
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similar  question  could  have  arisen  between  tw6  private  per- 
sons standing  in  an  equal  position  a  very  different  verdict 
would  have  been  given,  and  that  it  is  a  mistaken  course,  and 
one  fraught  with  injurious  consequences  to  the  administration 
of  pure  justice,  that  large  corporations  should  be  heavily 
mulcted  in  damages  upon  the  assumption  of  their  greater 
ability  to  pay. 

Notwithstanding  this  feeling,  however,  I  feel  no  doubt 
that  this  rule  should  be  discharged. 

Per  cur, — Eule  discharged. 


Colby  et  al.  v.  Wall. 

Ejectment — Tenancy — Notice  of  title — Admission  of  tenancy  therein — Estoppel 
-r-  Written  receipt — Parol  evidence. 

Ejectment  for  lots  15,  13,  and  north  half  of  12,  in  the  2nd  concession  of 
Sandwich.  The  defendant,  in  his  notice  of  title,  besides  denying  the 
claimants'  title,  claimed  title  in  himself  as  their  tenant.  The  plaintiffs. 
Under  this  notice  of  defence,  claimed  that  the  defendant  was  thereby  de- 
barred from  disputing  their  title  as  landlord,  and  proved  a  receipt  for  rent 
in  full  to  the  31st  of  March,  1861.  This  action  was  commenced  on  the 
12th  of  October,  1861.  The  defendant,  in  reply,  proved  his  tenancy  com- 
menced in  May,  and  that  one  of  the  plaintiffs  in  April,  1861,  while  visit- 
ing the  farm,  expressed  his  satisfaction  as  to  its  state,  and  told  him  he 
wished  him  to  remain  on. 

The  jury  having  found  for  the  plaintiffs,  and  that  the  defendant  was  their 
agent  on  the  premises,  on  motion  for  a  new  trial, 

Held,  that  the  direct  evidence  of  the  commencement  of  the  tenancy  in  May 
was  entitled  to  greater  weight  than  a  receipt  dated  the  30th  of  March,  for 
rent  up  to  date,  and  that  the  case  of  Cartwrightv.  McPherson  (20  U.  C, 
Q.  B.  251)  upon  which  the  plaintiffs  relied,  did  not  relieve  the  plaintiffs 
from  the  proof  of  the  determination  of  defendant's  tenancy,  although  it 
was  evidence  to  estopp  defendant  from  denying  that  he  was  plaintiffs' 
tenant. 

Ejectment  for  Nos.  15,  13,  and  the  north  half  of  12,  2nd 
concession  of  the  township  of  Sandwich.  Defence  for  the 
whole.  The  claimants  set  up  title  under  the  last  will  of 
Charles  Arthur  Smith,  deceased,  who  was  owner  in  fee.  The 
defendant,  besides  denying  the  title  of  the  claimants,  asserted 
title  as  yearly  tenant  to  them,  not  having  received  six  months' 
notice  to  quit.  The  summons  was  issued  on  the  12th  of  Oc- 
tober, 1861. 

The  trial  took  place  at  Sandwich  before  Sir  J.  B.  Rohin- 
son,  C.  J.    The  plaintiffs'  case  was  chiefly  rested  on  shewing 
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that  one  of  the  plaintiffs  distrained  for  rent  upon  defendant 
early  in  March,  1861,  for  two  years'  rent,  and  the  bailiff 
proved  the  following  receipt  : 

"  Windsor,  March  30,  1861. 

"  Received  from  William  H.  Wall,  the  sum  of  $107.80, 
being  the  amount  of  three  years'  rent  due  George  W.  Colby, 
by  me,  for  the  north  half  of  lot  12,  and  the  whole  of  lot  No. 
13,  in  the  second  concession  of  the  township  of  Sandwich 
west,  in  the  county  of  Essex,  up  to  date,  together  with  the 
costs  of  distress,  warrant,  &c.    Signed  by  the  bailiff.'' 

It  was  further  proved  that  on  the  settlement  of  the  rent  a 
notice  was  served  on  defendant  as  follows  :  "  To  William  H. 
Wall,  of  the  township  of  Sandwich  west,  in  the  county  of 
Essex.  I  hereby,  as  your  landlord,  give  you  notice  to  quit, 
and  deliver  up  possession  of  the  house,  land  and  premises, 
with  the  appurtenances,  situate  in  the  township  of  Sandwich 
west,  aforesaid,  in  the  county  of  Essex,  and  being  the  north 
half  of  lot  number  twelve,  and  the  whole  of  lot  number 
thirteen,  in  the  second  concession  of  the  township  aforesaid, 
which  you  hold  of  me  as  tenant  thereof,  on  the  1st  day  of 
October  next,  or  at  the  expiration  of  the  current  year  of  your 
tenancy,  which  shall  expire  next  after  the  end  of  one  half 
year  from  the  date  of  this  notice.  Dated  this  thirteenth  day 
of  March,  A.D.,  1861.    Signed,  George  W.  Colby." 

The  plaintiffs  also  gave  evidence  that  upwards  of  forty 
years  ago  one  Thomas  Smith  was  in  possession  of  the  pre- 
mises occupied  by  defendant,  and  was,  at  his  death,  succeeded 
by  his  only  son  Charles,  who  died  about  twelve  years  before 
the  trial,  but  he  did  not  go  on  to  connect  the  plaintiffs  with 
Charles  or  Thomas  Smith,  nor  did  he  prove  the  will  men- 
tioned in  his  notice  of  title. 

On  the  defence,  evidence  was  given  that  some  short  time 
after  the  distress  for  rent  above  mentioned,  early  in  April^ 
1861,  the  plaintiff,  George  W.  Colby,  visited  the  premises,  and 
after  expressing  his  satisfaction  with  their  condition  left  word 
with  the  defendant's  wife,  as  the  defendant  was  from  home, 
that  he  (Colby)  wanted  defendant  to  remain  on  the  place, 
according  to  one  witness,  "  as  his  tenant,"  and  also  accord* 
ing  to  another,  to  look  after  the  timber.    Colby  also  said 
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that  he  would  be  back  in  the  fall  and  would  then  settle  with 
defendant  for  repairing  the  place,  and  for  his  trouble  in  look- 
ing after  the  timber  on  the  lands.  The  former  of  these  wit~ 
nesses  also  swore,  that  defendant  went  upon  the  place  about 
three  years  ago  last  May ;  that  defendant  rented  the  place 
from  Mrs.  Charles  Smith,  daughter-in-law  of  Thomas  Smith, 
after  old  Mr.  Smith's  death,  and  the  other,  who  was  the 
bailiff  who  distrained,  swore  the  notice  to  quit  was  served 
after  the  money  was  paid,  which,  according  to  the  receipt, 
was  on  the  30th  of  March,  1861. 

It  was  contended  for  defendant,  that  upon  this  evidence  it 
appeared  he  entered  in  May;  that  the  six  months'  notice  to 
quit  being  given  in  March,  would  not  oblige  defendant  to 
give  up  possession  before  May,  1862,  and  that  if  it  were 
otherwise,  the  notice  to  quit  was  clearly  waived  by  Colby's 
request,  that  defendant  would  remain  in  possession  as  tenant. 

For  the  plaintiffs  it  was  insisted  that  the  defendant's  notice 
prevented  his  disputing  his  landlord's  title. 

The  learned  Chief  Justice  said  he  should  rule  in  favour  of 
the  defendant  if  the  jury  found  that  the  notice  to  quit  was 
waived,  reserving  leave  to  plaintiff  to  move  to  enter  a  verdict 
in  his  favour.  The  jury  were  asked  to  say  whether  Colby 
did  express  his  wish  that  defendant  should  continue  on  the 
place  as  tenant,  or  merely  as  agent  to  take  care  of  the  place. 
They  found  the  latter,  and  gave  a  verdict  for  the  plaintiff. 
The  learned  Chief  Justice  reserved  leave  to  defendant  to 
move  to  enter  a  verdict  for  him  if  the  court  should  be  of 
opinion  the  defendant  was  entitled  to  notice  to  quit. 

In  Michaelmas  Term,  Alexander  Cameron  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant  on  the  leave  reserved 
or  for  a  new  trial,  the  verdict  being  contrary  to  law  and  evi- 
dence, and  upon  affidavits  shewing  that  defendant  had  fur- 
ther evidence  of  the  waiver  of  the  notice  given  by  Colby,  and 
explaining  that  it  was  not  produced  because  one  witness  was 
accidentally  absent,  and  another  was  in  the  United  States. 
The  defendant's  own  affidavit  set  forth  that  relying  on  what 
Colby  had  said,  he  had  put  in  fall  crops,  as  well  as  made 
other  improvements,  and  that  Colby,  who  resides  at  Chicago, 
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was  not,  as  defendant  believes,  aware  of  this  action  being  in- 
stituted. 

A.  Prince,  in  Hilary  Term,  shewed  cause. — He  relied 
upon  Cartwright  v.  McPherson,  20  U.  C.  Q.  B.  251,  as  estab- 
lishing that  the  defendant  having  put  in  as  his  notice  stating, 
that  besides  denying  the  title  of  the  claimants,  he  asserted 
title  in  himself  as  their  yearly  tenant,  not  having  received 
six  months'  notice  to  quit,  was  not  at  liberty  to  insist  upon 
a  right  to  notice  to  quit,  because  he  denied  the  title  of  his 
landlords.  He  also  contended  that  the  evidence  of  the  bailiff 
and  of  his  receipt,  shewed  that  the  year  ended  on  the  30th 
of  March,  as  it  acknowledged  the  receipt  of  rent  for  three 
years  up  to  date,  and  lastly,  that  however  the  case  stood  as 
to  Colby,  as  to  the  other  two  claimants  there  was  no  defence 
and  they  should  recover. 
^  A,  Cameron  supported  the  rule. 

Draper,  C.  J. — Conceding,  for  the  moment,  that  we  ought 
to  avoid  the  inconvenience  that  might  result  from  not  fol- 
lowing the  decision  of  the  Court  of  Queen's  Bench  in  the 
case  of  Cartwright  v.  McPherson,  I  think  it  right  to  reserve 
to  myself  on  any  future  occasion  the  opportunity  of  expres- 
sing my  regret  that  I  cannot  concur  in  some  of  the  views 
expressed  as  the  opinion  of  the  majority  of  the  judges  in  that 
case,  for  at  present  I  think  there  is  great  force  in  the  obser- 
vations of  Burns,  J.,  who  dissented  from  that  judgment. 

The  legislature  have  substituted  an  appearance  to  the  writ 
in  ejectment  for  any  plea  by  way  of  denial  of  the  claimants 
right,  and  have  enacted  that  upon  the  entry  of  such  appear- 
ance an  issue  may  be  made  up  "by  setting  forth  the  writ 
and  the  fact  of  the  appearance  with  its  date,  and  the  notice 
limiting  the  defence,  if  any,"  with  the  direction  to  the  sheriff 
to  summon  a  jury ;  and  it  is  further  provided  that,  with  cer- 
tain exceptions,  (not  applicable  in  this  instance,)  the  question 
at  the  trial  shall  be  whether  the  statement  in  the  writ  of  the 
title  of  the  claimants  is  true  or  false. 

The  object  of  the  notice  of  the  nature  of  the  title  intended 
to  be  set  up  by  the  claimant  or  defendant  at  the  trial  seems 
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to  have  been  to  prevent  expense  on  either  side  in  obtaining 
and  producing  evidence  to  prove  matter,  which,  but  for  such 
notice,  they  might  apprehend  their  opponent's  case  would 
render  necessary.  The  appearance,  in  effect,  operates  as  a 
general  denial  of  the  claimant's  right  to  possession,  and  it 
may  be  well  argued,  that  when  the  defendant  files  his  notice 
of  the  special  ground  on  which  he  asserts  his  own  right  to 
retain  possession,  the  statement,  "besides  denying  the  title 
of  the  claimant,"  means  no  more  than  that  he  does  not  waive 
the  legal  consequence  of  his  appearance,  namely,  that  he 
shall  not  be  put  out  of  possession  until  the  statement  in  the 
writ  of  the  claimant's  title  to  possession  of  the  premises  is 
established,  that  these  words  are  of  no  greater  effect  than  in 
an  action  on  the  old  form  of  ejectment,  a  plea  of  not  guilty 
would  be.  Whether,  if  the  claimants'  notice  of  title  had  as- 
serted a  right  to  possession  as  landlord  of  defendant,  the  term 
or  tenancy  being  at  an  end,  a  different  effect  to  the  appear- 
ance and  to  the  "  denying  the  title  of  the  claimant,"  would 
not  be  given,  is  another  question. 

To  apply  this  to  the  present  case.    If  the  defendant's  no- 
tice of  title  had  not  admitted  that  the  claimants  were  his 
landlords,  it  would  be  at  least  questionable  whether  the  latter 
would  not  have  been  bound  to  prove  that  they  were  entitled 
"under  the  last  will  of  Charles  Arthur  Smith,"  for  the 
statute  requires  that  the  claimant  shall  be  confined  to  proof  of 
the  title  set  up  in  his  notice.  But  the  defendant,  though  deny- 
ing the  claimants'  right  to  possession  sets  up  as  the  sole 
ground  of  that  denial  his  alleged  right  to  six  months'  notice  «. 
to  quit,  and  thereby  either  waives  the  proof  of  the  particular 
title  set  up  in  the  claimants'  notice,  or  may  be  taken  to  admit 
it ;  and  his  notice  being  put  in  evidence  becomes,  for  the  pur- 
poses of  the  trial,  proof  of  the  alleged  title  of  the  claimants 
to  recover,  but  it  is  consistent  with  this  that  he  should  deny 
their  right  to  eject  him  until  they  prove  his  tenancy  is  at  an 
end.   There  seems  some  difiiculty  in  holding,  that  by  follow- 
ing the  words  of  the  statute  in  giving  notice  of  the  sole 
answer  on  which  the  defendant  relies  to  the  claim,  he  de- 
prives himself  of  the  power  of  setting  up  such  answer,  though 
true  and  otherwise  conclusive. 
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It  would  seem  peculiarly  hard,  that  the  defendant,  whose 
notice  of  title  is  used  as  evidence  hy  the  claimants,  to  save 
themselves  from  giving  proof,  otherwise  indispensable,  should, 
by  the  same  notice,  be  debarred  from  requiring  proof,  that 
his  tenancy  is  at  an  end,  in  other  words,  that  the  claimants 
should  use  the  admission  in  his  notice  as  the  sole  proof  of 
their  title  to  recover  as  landlords,  and  yet  should  deny  its 
operation  to  protect  the  defendant's  rights  as  their  tenant. 
To  this  application  of  the  decision  in  Cartwright  v.  McPher- 
son,  I  cannot  accede,  nor  do  I  think  the  judgment  of  the 
Court  of  Queen's  Bench  can  be  taken  to  go  that  length. 

Upon  the  evidence  and  the  affidavits  for  defendant  which 
are  unanswered,  I  think  there  should  be  a  new  trial.  It  was 
positively  sworn,  that  the  defendant  entered  in  May,  and  I 
do  not  think  the  receipt  dated  30th  March,  1861,  though 
worded  for  three  years'  rent  up  to  date,  (which  last  three 
words  are  interlined,)  necessarily  imports  that  the  tenancy 
commenced  at  that  day,,  though  rent  for  three  years  antece- 
dent to  that  day  was  due,  the  distress  warrant  was  not  pro- 
duced, and  it  must  have  been  issued  some  days  before  the 
date  of  this  receipt  according  to  the  evidence  of  the  bailiff. 
The  question  of  non-waiver,  rather  than  of  the  commencement 
of  the  year  of  the  tenancy,  seems  to  have  occupied  the  atten- 
tion of  the  jury. 

But  as  in  any  view  the  year  will  expire  next  May,  it  can 
scarcely  be  necessary  that  there  should  another  trial  take 
place.  The  interest  of  both  parties  would  point  to  an  arrange- 
ment by  which  the  costs  of  another  trial  may  be  saved. 

So  far  as  this  motion  is  concerned,  I  think  there  should 
be  a  new  trial,  costs  to  abide  the  event. 

Per  cur. — Rule  absolute. 
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Low,  Plaintiff,  (Appellant,)  v.  Owen  and  Bowlby, 
Defendants,  (Respondents.) 

Promissory  note — Notice  of  protest — Form  of— Release  of  endorser. 

Where  a  note  was  properly  presented  and  protested,  but  the  notice  of  dis- 
honour being  dated  the  20th  November,  stated  the  note  to  have  been  that 
day  presented  and  protested  for  nonpayment,  whereas  in  fact  the  note 
was  presented  and  protested  on  the  19th. 

Held,  not  safiacient  to  mislaad  the  endorser,  who  was  therefore  not  released. 

Appeal  from  the  county  court  of  the  county  of  Nor- 
folk. 

Declaration  on  a  Promissory  note  for  dated  the 

36th  November,  1859,  due  two  years  after  date,  alleging 
presentment,  dishonour  and  notice. 

3rd  plea  by  Bowlby  that  he  had  not  due  notice  of  dis- 
honour. 

The  case  was  tried  before  the  judge  of  the  County  Court, 
in  Norfolk  when  the  following  notice  of  protest  was  put  in  : 

Simeoe^  20th  day  of  Novemher,  1861. 
To  Mr.  Hiram  Bowlby, 

Take  notice  that  a  promissory  note  dated  on  tbe  sixteenth 
day  of  November,  1859,  for  the  sum  of  £nO,  drawn  by 
Alfred  Owen,  with  interest  at  the  rate  of  fifteen  per  centum 
per  annum,  in  favour  of  yourself  or  order,  payable  two 
years  after  the  date  thereof,  at  the  office  of  the  Gore 
Bank  in  Simcoe,  and  endorsed  by  you,  was  this  day  presented 
by  me  for  payment  at  the  office  of  the  Gore  Bank  in  Sim- 
coe, and  that  payment  thereof  was  refused  ;  and  that  the 
Gore  Bank,  the  holder  of  the  said  promissory  note,  look  to 
you  for  payment  thereof. 

Also  take  notice,  that  the  same  was  this  day  protested  by 
me  for  non-payment. 

Your  ob't  servant, 

WM.  M.  WILSON, 

Notary  Puhlic. 

The  learned  judge  considered  the  sufficiency  of  the 
notice  to  be  a  matter  of  law,  and  ruled  that  it  was  bad, 
and  that  a  verdict  should  be  entered  for  the  endorser 
accordingly. 

Against  which  judgment  (it  having  been  upheld  in  term) 
the  plaintiffs  appealed  on  the  following  grounds : 
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That  the  plea  that  defendant  had  not  due  notice  only  puts 
in  issue  the  giving  of  notice  in  due  time,  and  in  form  suffi- 
cient to  shew  that  the  note  was  dishonoured,  and  a  note  is 
dishonoured  by  its  non-payment  whether  presented  on  the 
day  it  falls  due  or  afterwards.  The  notice  was  given  in  due 
time  and  contained  all  necessary  statements  to  shew  it  was 
dishonoured.  The  statement  that  it  was  presented  on  the 
20th  of  November  instead  of  the  19th  might  have  misled 
the  defendant  Bowlby,  and  if  that  statement  was  true,  he 
would  have  had  a  good  defence  under  a  plea  that  the  note 
was  not  duly  presented,  but  not  under  the  plea  of  want  of 
due  notice  of  dishonour.  Therefore  the  rule  to  enter  a  verdict 
for  plaintiff  should  have  been  made  absolute  or  a  new  trial 
should  have  been  granted  to  allow  the  jury  to  say  whether 
the  error  m  the  notice  misled  the  defendant  Bowlby.  And 
the  learned  judge  was  wrong  in  his  charge  to  the  jury  if  it 
was  for  the  court  to  say  as  a  matter  of  law,  whether  the  notice 
was  due  notice  or  not,  and  if  it  was  not,  then  the  quesion  as 
to  whether  the  defendant  Bowlby  was  misled  should  have 
been  left  to  the  jury,  wherefore  the  plaintiff  says  the  judg- 
ment of  the  court  below  should  be  reversed,  and  the  rule  to 
enter  a  verdict  or  for  a  new  trial  should  be  made  absolute. 

The  case  waa  argued  by  M.  0.  Cameron  for  the  appellant, 
citing  the  Ontario  Bank  v.  Petrie,  3  Wend.  457  ;  Blinn  v. 
Dixon,  5  U.  C.  580. 

No  one  appeared  on  the  other  side. 

Draper,  C.  J. — The  pleadings  admit  that  the  note  was 
duly  presented  and  protested,  and  no  question  about  the 
fact  was  raised.  But  the  fact  is  misstated  in  the  notice  of 
dishonour  served  on  the  endorser.  But  so  was  the  acceptor's 
name  in  Harpham  v.  Child,  1  F.  &  F.  652,  which  was  as 
substantial  a  matter  as  the  day  on  which  the  note  fell  due. 
In  that  case  the  question  put  to  the  jury  was  whether  the  de- 
fendant was  misled  by  the  notice  and  the  jury  found  that  he 
was  not,  and  the  learned  judge  ordered  the  verdict  to  be 
entered  for  the  plaintiff. 

We  think  that  if  this  case  had  been  brought  to  the 
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learned  judge's  notice  he  would  have  decided  differently,  and 
we  must  allow  this  appeal,  and  order  a  new  trial  without 
costs. 

Per  cur. — Appeal  allowed. 


The  Corporation  op  the  Town  or  Peterboro,'  Defen- 
dants, (Appellants,)  v.  Burnham,  Plaintiff,  (Re- 
spondent). 

Municipal  council — Solicitor —  Trustee. 

B.  being  a  member  of  the  municipal  council  of  Peterborough  and  employed 
by  them  as  their  solicitor,  sues  lor  services  rendered  as  such. 

Held,  that  the  case  came  wiihin  the  Municipal  Institutions  Act  (Con.  Stat. 
U.  C,  ch.  54)  and  being  a  trustee  for  the  corporation,  B.  could  not  re- 
cover for  such  services. 

Appeal  from  the  county  court  of  the  county  of  Peter- 
borough. 

Declaration  for  work  and  labour,  care,  diligence  and 
attendance  of  the  plaintiff  by  him  and  his  clerks  before  that 
time  done,  performed  and  bestowed  as  the  attorney  and 
solicitor  of  and  for  the  said  defendants,  and  otherwise,  and 
upon  their  retainer  in  and  about  the  prosecuting,  defending 
and  soliciting  of  divers  causes  and  suits,  and  certain  busi- 
ness of  the  defendants  and  for  fees  due  and  of  right  payable 
to  the  plaintiff  in  respect  thereof.  And  also  for  other  the 
work  and  labour,  care,  diligence  and  attendance,  of  the 
plaintiff  by  him  done,  performed,  and  bestowed  in  and 
about  the  drawing,  copying,  and  engrossing  of  divers  con- 
•  veyances,  deeds,  and  writings  for  the  defendants,  and  in 
and  about  other  the  business  of  the  defendants,  and  for  them, 
and  at  their  request,  and  also  for  divers  journeys  and  other 
attendances  by  the  plaintiff  before  then  made,  performed, 
and  given  in  and  about  the  business  of  the  defendants,  and 
for  them  and  at  their  request.  And  also  for  work  done  and 
materials  provided  by  the  plaintiff  for  the  defendants  at 
their  request,  and  for  money  paid  by  the  plaintiff  for  the 
defendants  at  their  request ;  for  money  lent  by  the  plaintiff 
to  the  defendants,  and  for  money  received  by  the  defendants 
for  the  use  of  the  plaintiff,  and  for  interest  upon  moneys 
due  and  owing  by  the  defendants  to  the  plaintiff,  and  for 
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money  found  to  be  due  from  the  defendants  to  the  plaintiff 
on  accounts  stated  between  them. 
And  the  plaintiff  claims  £50. 

Third  plea  to  so  much  of  the  said  declaration  as  relates 
to  the  plaintiif's  claim  for  retainer  fees,  work  and  labour, 
care,  diligence,  and  attendances  performed  by  the  plaintiff 
and  his  clerks,  the  defendants  say  that  at  the  time  of  the 
said  alleged  retainer  and  performance  of  the  said  work  and 
labour,  care,  diligence  and  attendance,  the  plaintiff  was  a 
member  of  the  town  council  of  the  town  of  Peterborough, 
and  as  such  member  of  the  said  council  as  aforesaid  was  a 
trustee  for  the  defendants,  and  as  such  trustee,  performed 
the  said  work  and  labour,  and  rendered  the  said  care,  dili- 
gence and  attendances. 

JDemurrer. — That  even  if  the  said  plaintiff  was  a  trus- 
tee for  the  defendants  at  the  time  of  the  performance  of 
the  said  work  and  labour  as  mentioned  in  the  said  third  plea, 
that  would  be  no  bar  at  law  to  his  action  for  recovery  for 
the  same,  and  the  fact  of  the  said  plaintiff  being  a  member 
of  the  town  council  of  the  town  of  Peterborough  does  not 
disentitle  him  at  law  to  recover  from  the  defendants  the 
amount  for  work  and  labour  sued  for  in  this  action. 

The  case  was  argued  by  Mead,  Q.  C,  for  the  defendant. 
He  referred  to  Bowes  v.  The  City  of  Toronto,  6  Grant  1 ; 
1  Sand.  Uses  and  Trusts,  373  ;  Home  v.  Pringle,  8  CI.  & 
Fin.  284;  Lewin  on  Trusts,  438;  Lindley  on  Part.  16}; 
Broughton  v.  Broughton,  5  DeG.  McN.  &  G.  160  ;  Sinclair 
v.  Wilson,  1  Jur.  N.  S.  965. 

A.  Crooks  for  the  plaintiff,  referred  to  Lewin  on  Trusts, 
216,  335,  408. 

Draper,  C.  J. — We  are  of  opinion  that  the  case  clearly 
comes  within  the  mischief  intended  to  be  provided  against 
by  the  217th  section  of  the  Municipal  Institutions  Act, 
(Consol.  Stat.  U.  C,  ch.  54,)  and  that  the  defendants  are 
entitled  under  the  pleadings  to  raise  the  question.  The  co- 
trustees here  employ  their  fellow  trustee  as  attorney  for  the 
corporation,  a  very  different  thing  from  the  cestui  que  trust 
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making  an  express  agreement  to  compensate  his  trustee  for 
services  rendered,  or  to  be  rendered. 

Reverse  judgment  and  direct  judgment  on  the  demurrer  to 
be  entered  for  the  defendants. 

Per  cur. — Rule  accordingly. 


DOLLERY  V.  WhALEY  ET  AL. 

Division  court — Trespass — Notice  of  action —  VcJiue —  Writ  of  prohibition — Con. 
Stats,  of  Can.,  ch.  19,  sees.  192,  193. 

Eeld,  that  a  plaintiff  in  a  division  court  suit  who,  on  an  attachment  against  the 
goods  of  A.,  indemnified  the  bailiff  for  seizing,  and  subsequently  on  an 
execution  in  the  same  suit,  for  selling  the  goods  of  B.,  was  not  entitled  to 
claim  the  protection  of  the  statute  (Con.  Stat.  Can.,  ch.  19,  sees.  192,  and 
198)  in  an  action  of  trespass,  either  as  to  venue  or  notice  of  action,  and  that 
he  was  not  entitled  to  a  writ  of  prohibition. 

Mead,  Q.  C,  obtained  a  rule  nisi  for  a  writ  of  prohibition 
to  prohibit  the  county  court  from  further  proceedings  in  this 
cause. 

It  appeared  that  this  was  an  action  of  trespass  brought 
by  the  plaintiff  against  the  clerk  and  bailiff  of  a  division 
court  in  the  county  of  Perth,  and  an  execution  creditor,  in  a 
suit  in  the  same  division  court,  against  one  Isaac  Dollery, 
which  suit  was  commenced  by  the  issuing  an  attachment  out 
of  the  division  court,  and  the  thrashing  machine,  the  subject 
of  this  county  court  suit,  was  seized  under  that  attachment  in 
the  county  of  Perth,  and  placed  in  the  hands  of  the  clerk  of 
the  division  court,  and  afterwards  sold  on  an  execution  out  of 
the  same  court. 

The  record  of  the  proceedings  in  the  county  court  shewed 
that  the  declaration  contained  two  counts,  one  in  trespass, 
and  the  other  in  trover,  for  this  thrashing  machine.  The 
defendant,  Whaley,  (the  clerk,)  pleaded,  1st,  not  guilty  by 
statute,  referring  to  Consol.  Stat.  U.  C,  ch.  19,  sees.  193-4-5, 
and  ch.  126,  sees.  10,  11,  &  20 ;  and  2nd,  that  the  thrashing 
machine  was  not  plaintiff 's  property.  The  defendant,  Moss, 
(the  bailiff,)  pleaded  two  similar  pleas.  The  defendant 
Somerville,  (the  plaintiff  in  the  division  court  suit,)  pleaded 
not  guilty,  and  not  possessed. 

By  an  affidavit  it  appeared  that  upon  the  seizure  of  this 
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property  by  the  bailiif,  he  was  notified  of  the  plaintiff's  claim, 
and  that  Somerville  indemnified  him.  That  at  the  trial  of 
this  cause  in  the  county  court,  there  was  a  verdict  for  the 
plaintiff  against  Somerville,  and  a  nonsuit  as  to  the  clerk  and 
bailiff.  Tlie  nonsuit  was  taken  in  consequence  of  the  judge 
ruling  that  as  to  the  clerk  and  bailiff  the  action  was  local, 
under  the  statutes.  Leave  was  reserved  to  the  defendant 
Somerville  to  move  to  enter  a  nonsuit  as  to  him,  on  the 
ground  that  he  was  entitled  to  notice  of  action,  and  that  the 
venue  as  to  him  was  local.  The  application  was  made,  but 
in  order  to  obtain  the  opinion  of  this  court  the  parties  agreed 
that  this  motion  should  be  made  on  behalf  of  the  defendant 
Somerville  to  prevent  any  further  proceedings  being  taken 
in  the  county  court  against  him. 

Durand,  shewed  cause,  citing  Staight  v.  Gee,  2  Stark,  N. 
P.  C.  445 ;  Hopkins  v.  Crowe,  4  A.  &  E.  774. 

Mead,  Q.  C,  referred  to  Brown  v.  Shea,  5  U.  C.  Q.  B. 
141 ;  Shatwell  v.  Hall,  10  M.  &  W.  522  ;  Mellor  v.  Leather, 
1  E.  &  B.  619. 

Draper,  C.  J. — It  does  not  appear  to  us  that  the  plain- 
tiff in  a  division  court  suit,  who,  on  an  attachment  against 
the  goods  of  A.,  indemnifies  the  bailiff  for  seizing,  and  after- 
wards on  execution  in  the  same  suit,  for  selling  the  goods  of  B., 
can  claim  in  an  action  of  trespass  the  protection  of  the  statute, 
Consol.  Stat.  U.  C,  ch.  19,  sees.  192  and  193,  either  as  to 
venue  or  notice  of  action;  and  that  as  to  the  action  pro- 
ceeding against  him,  there  should  be  no  prohibition.  The 
plaintiff  for  all  we  see  in  the  present  state  of  the  record  is 
entitled  to  recover. 

Per  cur, — Rule  refused. 
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Brown  v.  Bbatty. 

Lihel — Swindling — What  a  sufficient  statement  of — Pleading. 

The  declaration  alleged  that  the  defendant  falsely  and  maliciously  pub- 
lished of  the  plaintilf  in  a  newspaper  called  "the  Leader"  the  following 
words,  viz  : 

*'If,  after  all,  Mr.  Brown  (meaning  the  plaintiff)  has  an  itching  for  another 
trial  at  personalities,  we  (meaning  the  defendant)  hold  ourselves  ready  to 
oblige  him  at  short  notice.  He  can  be  accommodated  on  any  tack  and  to 
any  extent,  for  as  we  (meaning  the  defendant)  said  on  a  former  occasion, 
neither  the  proprietor  nor  any  member  oi  the  "  Leader"  staff  ever  ran 
away  from  Edinburgh  or  any  other  place  with  the  money  of  the  widow 
and  orphan  in  his  pocket,  (meaning  that  the  plaintiff  had  done  so  wrong- 
fully,) or  left  New  York  with  his  creditors  in  the  lurch,"  "  or  resorted  to 
that  style  of  financiering  which  in  the  vernacular  is  called  swindling," 
"  or  intrigued  with  a  foreign  government  for  the  betrayal  of  his  country," 
"  or  besought  his  friends  to  canvass  for  baubees  for  the  protection  of  his 
endorsers,"  "  or  ran  away  from  a  policeman." 

Plea  as  to  the  words  "  or  left  New  York  with  his  creditors  in  the  lurch," 
that  before  the  alleged  grievances  the  plaintiff  resided  in  New  York 
and  came  to  Canada  permanently  to  reside  without  having  paid  or  satis- 
fied his  creditors  in  New  York. 

Upon  demurrer,  held  bad,  as  for  all  that  is  stated,  and  supposing  each 
allegation  in  this  plea  proved,  yet  the  plaintiff  may  have  left  New  York 
with  the  consent  and  approbation  of  his  creditors. 

Second  plea  as  to  the  words  "or  resorted  to  that  style  of  financiering 
which  in  the  vernacular  is  called  swindling,"  that  the  plaintiff  obtained 
from  one  W.  R.  B.  a  certain  promissory  note,  with  the  understanding 
that  he  W.  R.  B.  should  at  the  maturity  thereof  pay  the  amount  actually 
due  between  the  plaintiff  and  himself,  and  that  the  plaintiff  should 
retire  the  note.  That  W.  R.  B.  did  pay  plaintiff  the  amount  so  due,  but 
plaintiff  did  not  retire  the  note,  and  W.  R.  B.  was  sued  thereon. 

Secondly,  that  plaintiff  obtained  from  one  W.  a  promissory  note  for  $200, 
and  upon  its  maturity,  a  renewal  for  $100  and  $100  in  cash,  upon  the 
express  understanding  that  he  would  retire  the  $200  note,  which  he  did 
not,  but  used  and  appropriated  the  funds  and  new  note  for  his  own  use. 

Held,  that  the  receipt  and  application  of  the  funds  as  above  stated  did 
not  in  the  first  case  amount  to  swindling,  and  that  the  facts  of  the 
second  case  stated  as  a  justification  were  sufficiently  stated  to  entitle  the 
defendant  to  the  decision  of  a  jury  thereon. 

Declaration. — *'For  that  the  defendant  falsely  and 
maliciously  published  of  the  plaintiff  in  a  newspaper  called 
The  Leader,       words  following,  that  is  to  say  : 

"If  after  all  Mr.  Brown  "  [meaning  the  plaintiff]  "has 
an  itching  for  another  trial  at  personalities,  we  "  [meaning 
the  defendant]  "  hold  ourselves  ready  to  oblige  him  at  short 
notice.  He  can  be  accommodated  on  any  tack,  and  to  any 
extent,  for  as  we"  [meaning  the  defendant]  "s;iid  on  a 
former  occasion,  neither  the  proprietor  nor  any  member  of 
the  Leader  staff  ever  ran  away  from  Edinburgh  or  any  other 
place,  with  the  money  of  the  widow  and  the  orphan  in  his 
pocket,"  [meaning  that  the  plaintiff  had  done  so  wrongfully,] 
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"or  left  New  York  with  his  creditors  in  the  lurch,"  [mean- 
ing that  the  plaintiff  had  absconded  from  New  York  to  avoid 
the  payment  of  his  debts,]  "  or  resorted  to  that  style  of 
financiering  which  in  the  vernacular  is  called  swindling," 
[meaning  that  the  plaintiff  was  guilty  of  swindling,]  or 
intrigued  with  a  foreign  government  for  the  betrayal  of  his 
country,"  [meaning  that  the  plaintiff  had  entered  into  a 
treasonable  plot,  or  held  treasonable  communications  with  a 
foreign  government  for  the  purpose  alleged,]  "  or  besought 
his  friends  to  canvass  for  baubees  for  the  protection  of  his 
endorsers,"  [meaning  that  the  plaintifi"  had  done  so,]  "  or 
ran  away  from  a  policeman,"  [meaning  that  the  plaintiff  had 
done  so.] 

1st  plea^ — to  so  .much  of  the  said  declaration  as 
charges  the  defendant  with  publishing  of  the  plaintiff  the 
words  following :  "Or  left  New  York  with  his  creditors  in 
the  lurch,"  says  that  before  the  alleged  grievances  in  this 
plea  mentioned,  the  plaintiff  resided  in  the  city  of  New 
York,  in  the  state  of  New  York,  one  of  the  United  States  of 
America,  and  whilst  he  so  resided  there  he  became  largely 
indebted  to  many  persons  there,  and  after  becoming  so 
indebted  he  left  the  said  city  of  New  York  and  came  to 
Canada,  permanently  to  reside,  without  having  paid  or  satis- 
fied his  creditors  in  New  York  aforesaid,  wherefore  the 
defendant  says  it  is  true  that  the  plaintiff  left  New  York 
with  his  creditors  in  the  lurch. 

2nd  plea. — And  for  a  further  plea  in  this  behalf  to  so  much 
of  the  said  declaration  as  charges  that  the  defendant  pub- 
lished of  the  plaintiff  "  or  resorted  to  that  style  of  financier- 
ing which  in  the  vernacular  is  called  swindling,"  the 
defendant  says,  that  before  the  alleged  grievances  in  this 
plea  mentioned,  the  plaintiff  obtained  from  one  W.  R.  Brown 
his  promissory  note  for  the  sum  of,  to  wit,  one  hundred 
dollars,  upon  the  understanding  and  agreement  then  had 
between  them  that  the  said  W.  R.  Brown  should  only  be 
called  upon  to  pay  of  such  note  the  amount  that  should  be 
due  at  the  maturity  of  such  note  from  him  the  said  W.  R. 
Brown,  to  the  plaintiff.  That  the  plaintiff  discounted  the 
said  note,  and  just  before  it  became  due,  obtained  from  the 
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said  W.  R.  Brown  the  amount  that  was  then  due  to  the 
plaintiff  upon  the  promise  and  understanding  that  the  money 
so  paid  should  be  applied  in  retiring  the  said  note  in  accor- 
dance with  the  agreement  made  at  the  time  the  said  W.  R. 
Brown  made  the  said  note,  but  the  plaintiff  did  not  so  apply 
the  said  money,  and  did  not  take  up  the  said  note,  but  ap- 
plied the  said  money  to  his  own  use,  and  allowed  the  said 
note  of  the  said  W.  R.  Brown  so  given  as  aforesaid,  to  be 
put  in  suit  against  the  said  W.  R.  Brown  by  the  holder 
thereof;  and  the  defendant  further  says,  that  the  said  plain- 
tiff obtained  a  certain  other  promissory  note  from  one 
Erastus  Wimans  in  favour  of  him,  the  plaintiff,  for  a  large 
sum  of  money,  to  wit,  the  sum  of  two  hundred  dollars,  which 
note  the  said  plaintiff  discounted,  and  before  the  same 
matured  the  plaintiff  received  from  the  said  Erastus  Wimans 
a  large  sum  of  money,  to  wit,  the  sum  of  one  hundred  dol- 
lass,  and  a  new  note  for,  to  wit,  the  sum  of  one  hundred 
dollars,  upon  the  express  understanding  and  agreement  that 
the  said  money  and  note  so  given  should  be  used  and  ap- 
plied in  retiring  the  said  first  note  so  given  by  the  said 
Erastus  Wimans  as  aforesaid,  but  the  said  plaintiff,  instead  of 
so  applying  the  said  money  and  new  note,  applied  and  ap- 
propriated the  money  to  his  own  use,  and  discounted  the 
said  new  note,  and  appropriated  and  applied  the  proceeds 
thereof  to  his  own  u«e,  and  left  the  said  Erastus  Wimans 
liable  to  the  holders  of  the  said  notes  for  the  respective 
amounts  thereof;  and  the  defendant  further  says,  that 
before  the  said  alleged  grievances  in  this  plea  mentioned, 
the  plaintiff  obtained  from  one  W.  G.  Chewett  his  promis- 
sory note  for  a  large  sum  of  money,  to  wit,  the  sum  of  one 
hundred  dollars,  upon  the  understanding  and  agreement  that 
the  said  Chewett  should  only  be  called  upon  to  pay  on  ac- 
count thereof  any  sum  that  should  be  due  from  the  said 
Chewett  to  the  plaintiff  at  the  time  the  said  note  should 
mature.  That  the  said  plaintiff  got  the  said  note  dis- 
counted, and  whilst  the  same  was  outstanding  in  the 
hands  of  the  party  discounting  the  Same,  and  before  the 
maturity  thereof,  the  plaintiff  obtained  from  the  said 
Chewett  the  amount  that  was  then  due  to  the  plaintiff  by  the 
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said  Chewett,  upon  the  understanding  and  agreement  that 
the  same  should  be  applied  to  the  said  note,  and  that 
the  plaintiff  would  retire  the  same,  but  the  said  plaintiff  did 
not  use  the  said  money  in  retiring  the  said  note ;  but  on  the 
contrary  thereof,  applied  the  said  money  to  his  own  use,  and 
allowed  the  said  note  to  be  dishonoured,  and  the  said  W.  G. 
Chewett  was  forced  and  obliged  to  retire  and  take  up  the 
said  note,  and  did  retire  and  take  the  same  up,  and  the  said 
George  Brown  afterwards,  and  before  the  said  alleged 
grievances,  gave  his  cheque  upon  the  Bank  of  Montreal  to 
the  said  Chewett,  for  the  money  of  the  said  note,  he  the  said 
plaintiff  not  then  having  any  funds  in  the  said  bank,  and  the 
plaintiff  then  well  knowing  that  he  had  not  any  funds  in  the 
said  bank,  and  the  said  cheque  was,  although  duly  presented 
to  the  said  bank,  dishonoured  and  refused  payment  because 
of  the  plaintiff  having  no  funds  at  his  credit  at  the  said  bank, 
he  the  plaintiff  well  knowing  at  the  time  he  gave  the  said 
cheque  that  he  had  no  funds  in  the  said  bank,  and  that 
in  giving  the  said  cheque  to  the  said  Chewett  he  was 
fraudulently  deceiving  the  said  Chewett.  And  the  de- 
fendant further  says,  that  the  plaintiff  drew  a  cheque  on  the 
Bank  of  British  North  America,  in  the  City  of  Toronto,  in 
the  year  of  our  Lord  1858,  for  the  sum  of  two  thousand 
seven  hundred  and  seventy  dollars  and  sixteen  cents.,  and 
deposited  the  same  with  the  City  Bank  of  Montreal,  in 
Toronto,  as  cash,  and  got  credit  from  the  said  bank  for  the 
amount  of  the  said  cheque,  he,  the  said  plaintiff  at  the  time 
he  made  the  said  cheque  not  having  any  funds  at  his  credit 
at  the  said  Bank  of  British  North  America,  not  having  any 
reason  to  believe  that  his  said  cheque  would  be  honoured, 
and  the  said  City  Bank  was  kept  out  of  the  amount  for  along 
space  of  time.  And  the  said  defendant  further  says,  that  the 
said  plaintiff  has  been  on  divers  occasions,  and  with  divers 
persons,  guilty  of  similar  conduct  to  that  in  this  plea 
above  mentioned  with  the  said  W.  E.  Brown,  Erastus 
Wimans,  and  W.  G.  Chewett,  wherefore  the  defendant  says 
that  it  is  true  that  the  plaintiff  was  before  the  said  alleged 
grievances  guilty  of  swindling. 

And  for  a  further  plea,  the  defendant  further  says  that  he 
is  not  guilty. 
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The  plaintiff  took  issue  on  the  pleas  of  the  defendant,  and 
on  the  several  matters  and  allegations  therein  contained. 

Bemurret  to  the  first  plea,  that  the  defendant  having 
charged  the  plaintiff  with  absconding  from  New  York  to 
avoid  the  payment  of  his  debts,  is  now  attempting  to  evade 
the  charge  by  setting  forth  circumstances  which  even  if  true 
are  no  kind  of  justification  for  the  libel. 

The  defendant  should  also  have  stated  the  names  of  the 
persons  to  whom  he  says  the  plaintiff  became  indebted,  and 
to  whom  he  was  so  indebted  when  he  left  New  York,  or  have 
assigned  a  reason  why  he  did  not  name  them. 

And  should  also  have  stated  with  reasonable  particularity 
the  amount  of  debts  he  charges  the  plaintiff  to  have  left 
unpaid,  for  under  so  general  an  allegation  the  plaintiff  may 
have  been  wantonly  libelled  while  owing  debts  of  the  most 
trifling  amount  and  character. 

And  the  plaintiff"  to  those  parts  of  the  second  plea  which 
relate  to  the  matters  and  transactions  said  to  have  taken 
place  between  the  plaintiff  and  the  said  W.  R.  Brown,  and 
Erastus  Wimans,  respectively,  says  that  they  are  not  suffi- 
cient in  law. 

The  defendant  has  charged  the  plaintiff  with  swindling, 
and  he  now  attempts  to  evade  the  charge  by  stating  circum- 
stances which  even  if  true,  are  no  kind  of  justification  for  the 
libel. 

The  defendant  has  not  averred  that  either  the  said  W.  R. 
Brown,  or  Erastus  Wimans  [even  assuming  the  circumstances 
stated  with  respect  to  them  to  be  true]  ever  paid  any  amount 
whatever  more  than  they  ought  to  have  paid,  and  were  bound 
to  pay  according  to  the  defendant's  own  shewing 

Nor  has  the  defendant  averred  that  the  circumstances 
which  he  states  of  the  application  by  the  plaintiff  to  his  own 
use  of  the  moneys  said  to  have  been  paid  to  him  by  the  said 
W.  R.  Brown  and  Erastus  Wimans  respectively,  or  received 
by  him  for  or  on  the  account  of  either  of  them,  and  of  the 
allowing  the  said  W.  R.  Brown  to  be  sued  upon  the  note  ? 
and  of  the  having  left  the  said  Erastus  Wimans  liable 
to  the  holders  of  the  said  notes  [even  assuming  such 
statements  to  be  true]  were  wrongfully,  fraudulently  or 
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even  designedly,  done  by  the  plaintilF,  and  it  is  mani- 
fest that  without  such  additional  and  direct  allegation,  the 
statements  set  forth  fall  very  far  short  of  the  charge  of 
swindling  which  the  defendant  admits  he  has  made  against 
the  plaintiff,  and  are  admissions  on  the  defendant's  part  that 
he  cannot  sustain  the  libel  he  has  so  published. 

The  defendant  should  have  stated  the  times  when  the 
transactions  with  the  said  W.  R.  Brown  and  Erastus  Wimans 
are  respectively  said  to  have  taken  place. 

Demurrer  to  part  of  2nd  plea. — The  plaintiff  to  that  part 
of  the  second  plea  which  alleges  that  the  plaintiff  has  been 
on  divers  occasions,  and  with  divers  persons,  guilty  of 
similar  conduct  to  that  alleged  by  the  defendant  in  his  said 
plea. 

It  is  too  general  a  mode  of  pleading  not  allowable  in  law. 

The  plaintiff  is  entitled  [if  the  defendant  know  of  any 
other  charges  of  a  similar  kind  to  these  he  has  set  forth]  to  be 
informed  of  them,  with  the  names  of  the  persons,  and  with 
the  times  and  occasions  set  forth  with  convenient  certainty, 
that  he  may  be  prepared  to  meet  them. 

And  if  the  defendant  do  not  know  of  any  other  such 
charges  he  ought  not  further  to  libel  the  plaintiff  on  the 
records  of  this  honourable  court. 

The  statement  of  similar  conduct  to  that  alleged  to  have 
taken  place  with  W.  R.  Brown,  Erastus  Wimans,  and  W.  G. 
Chewett,  would  not,  and  does  not,  constitute  even  if  set  forth 
i  in  the  same  manner  as  the  defendant  has  set  forth  the  trans- 
actions of  the  said  W.  R.  Brown,  Erastus  Wimans,  and  W. 
G.  Chewett,  sufficient  justification  of  that  portion  of  the 
libel  professed  to  be  pleaded  to  for  the  reasons  stated  in  the 
demurrer  to  the  first  plea,  and  to  the  said  parts  of  this  plea. 

Joinder  in  demurrer. 

The  cause  was  argued  by  Connoi',  Q.  C,  and  Adam  Wilson^ 
Q.  C,  supporting  the  demurrer,  citing  Gibb  v.  Shaw,  18  U.  ' 
U.  C.  Q.  B.  165. 

M.  0.  Cameron,  contra,  referred  to  Tighe  v.  Cooper,  7 
E.  &  B.  639 ;  O'Brien  v.  Clement,  16  M.  k  W.  165 ; 
Hickinbotham  v.  Leach,  10  M.  &  W.  361. 
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Draper,  C.  J. — This  is  an  action  for  libel.  The  first 
plea  justifies  the  following  words  :  "Neither  the  proprietor 
nor  any  member  of  the  Leader  staff  ever  left  New  York 
with  his  creditors  in  the  lurch."  Without  seeking  a  further 
or  more  comprehensive  definition  of  the  phrase  to  leave  in 
the  lurch  than  is  given  by  Dr.  Johnson,  or  in  the  Imperial 
Dictionary,  I  think  that  the  charge  against  the  plaintiff, 
that  "he  left  New  York  with  his  creditors  in  the  lurch,"  is 
in  law  a  libel,  and  that  it  justifies  the  innuendo,  with,  perhaps, 
the  exception  of  the  word  "absconded,"  which  is  stronger 
than  is  warranted.  With  the  exception  of  that  word  the 
plea  adopts  the  innuendo  as  conveying  the  true  meaning  of 
the  words  complained  of,  and  justifies  the  application  of 
them  to  the  plaintifi"  by  asserting  that  the  plaintiff  resided  in 
New  York,  and  while  so  resident  became  largely  indebted  to 
many  persons  there,  and  after  becoming  so  indebted,  left 
that  city,  and  came  to  Canada  to  become  a  permanent  resi- 
dent without  having  paid  or  satisfied  his  creditors  in  New 
York.  It  is  not  necessary,  in  the  view  I  take,  to  decide 
whether  the  plea  should  particularise  the  creditors,  because 
it  appears  to  me  the  defendant  might  literally  prove  his 
plea,  and  yet  not  justify  the  offensive  imputation.  He 
might  prove,  1st,  that  the  plaintiff  resided  in  New  York. 
2nd,  that  he  became  largely  indebted  to  many  persons  there. 
3rd,  that  after  becoming  so  indebted  he  left  New  York  and 
became  a  permanent  resident  in  Canada,  and  4th,  that  he  left 
New  York  without  paying  his  creditors,  thus  proving  each 
allegation  in  the  plea,  and  yet  not  necessarily  meeting  the 
exact  point  which  constitutes  the  libellous  accusation,  i.  e., 
the  leaving  the  creditors  in  the  lurch.  This  expression 
imports  that  the  plaintiff  left  New  York  either  without  the 
knowledge  or  against  the  wish  of  his  creditors,  contrary  to 
fair  dealing  with  them,  or  to  what  they  had  a  right  to 
expect  in  proper  dealing,  or  to  place  them  in  a  situation  of 
difficulty  or  disadvantage  in  respect  to  their  claims  upon 
him,  whereas  every  word  in  the  plea  may  be  true,  and  yet 
the  plaintiff  may  have  left  New  York  upon  a  perfect  under- 
standing with  his  creditors  and  even  by  their  advice  upon  a 
full  communication  of  his  plans  and  prospects,  in  which  case 
15  VOL.  XII. 
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it  would  be  impossible  to  say  with  truth  they  were  left  in  the 
lurch.    I  think,  therefore,  this  plea  is  bad.    The  second 
plea  is  pleaded  in  justification  of  the  words  ;  "  or  resorted  to 
that  style  of  financiering  which  in  the  vernacular  is  called 
swindling."  Innuendo,  that  the  plaintilF  was  guilty  of  swind- 
ling.   The  term  "  swindler"  in  Wharton's  Law  Lexicon  is 
defined  as  a  cheat,  one  who  lives  by  cheating,  and  in  Savile 
V.  Jardine,  (2  H.  Bl.  531,)  Eyre,  C.  J.,  and  BuUer,  J., 
speak  of  the  word  swindler  as  equivalent  to  cheat.    I  do  not 
find  it  in  Johnson,  but  in  I' Anson  v.  Stuart,  (1  T.  K.  748,) 
in  answer  to  an  objection  that  it  was  not  a  term  of  which 
the  law  could  take  notice,  Buller,  J.,  remarks  that  Mr.  Jus- 
tice Aston  (who  died  in  1778)  had  formerly  held  otherwise, 
for  he  said  that  the  word  swindler  was  in  general  use,  and 
the  court  could  not  say  they  were  ignorant  of  it.  Though 
the  plea  confesses  that  the  innuendo  correctly  states  the 
meaning  of  the  words  used,  McPherson  v.  Daniels,  (10  B. 
C.  263 ;)  Mountney  v.  Watton,  (2  B.  &  Ad.  673,)  yet  the 
innuendo  does  not  in  this  case  help  to  the  interpretation.  I 
think  it  is  commonly  used  to  designate  a  person  who  makes 
a  practice  of  defrauding  others  by  false  representations  or 
other  deliberate  artifice.    It  is  held  actionable  in  numerous 
modern  cases  without  question.    The  defendant  seems  to 
have  adopted  some  such  meaning,  by  the  frame  of  the  plea 
of  justification,  in  which  he  makes  four  distinct  and  par- 
ticular statements  of  facts,  each  of  which  is  pleaded  as  an 
instance  of  the  plaintiff's  "  resorting  to  that  style  of  finan- 
ciering," &c.    The  plaintiff  has  demurred  to  two  of  these 
statements,  also  putting  the  whole  plea  in  issue.    The  first 
statement  in  substance  is  that  the  plaintiff  obtained  from 
one  W.  R.  Brown  a  promissory  note  for  $100,  upon  the 
agreement  that  he,  W.  B.  B.,  should,  when  the  note  fell  due, 
be  only  called  upon  to  pay  whatever  sum  he  should  at  that 
time  owe  the  plaintiff.    That  the  plaintiff  discounted  the 
note,  and  just  before  it  fell  due  received  from  W.  R.  B.  the 
sum  due  by  him  to  the  plaintiff,  on  the  promise  that  such 
money  should  be  applied  in  retiring  the  note  in  accordance 
with  the  agreement  made  at  the  time  the  note  was  given. 
But  the  plaintiff  did  not  so  apply  the  money  and  did  not  take 
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up  the  note,  but  applied  the  money  to  his  own  use,  and 
allowed  the  note  to  he  put  in  suit  against  the  said  W.  R. 
B.  by  the  holders  thereof. 

The  second  statement  demurred  to,  sets  forth  that  the 
plaintiff  obtained  a  promissory  note  from  E.  Wymans  in  the 
plaintiff's  favour  for  $200,  which  plaintiff  discounted,  and 
before  the  same  matured  the  plaintiff  received  from  Wy- 
mans $100  and  a  new  note  for  $100,  upon  the  express 
understanding  and  agreement  that  the  money  and  the  note 
so  given  should  be  used  for  retiring  the  first  note,  but  plain- 
tiff, instead  thereof,  appropriated  the  money  to  his  own  use, 
and  discounted  the  new  note,  and  appropriated  the  proceeds 
to  his  own  use,  and  left  Wymans  liable  to  the  holders  of  the 
said  notes. 

As  to  the  first  of  these  statements,  are  the  facts  stated 
sufficient  to  justify  a  charge  which  means,  for  the  purpose 
of  this  plea,  that  the  plaintiff  is  guilty  of  swindling  ?  I 
take  it  to  be  virtually  asserted,  that  except  as  to  some 
sum,  which  W.  R.  B.  might  be  found  indebted  to  the  plain- 
tiff, the  note  was  given  without  consideration,  for  plaintiff's 
accommodation,  and  therefore  that  so  far  the  plaintiff  under- 
took to  retire  it  at  maturity.  If  it  rested  here  it  would  be 
the  not  unfrequent  case  of  a  man  obtaining  accommodation 
paper,  on  his  promise  to  meet  it,  and  then  failing  to  keep 
his  promise.  I  have  no  doubt  this  will  not  sustain  a  charge 
of  swindling.  But  there  is  an  additional  fact  alleged  that 
W.  R.  B.  paid  the  plaintiff  a  sum  due  by  him  to  the  plain- 
tiff, on  the  express  promise  that  plaintiff  would  apply  that  sum 
towards  retiring  the  note,  and  the  reasonable  inference  is  that 
but  for  his  reliance  on  the  plaintiff's  promise,  W.  R.  B. 
would  have  withheld  that  payment  in  order  so  far  to  be  pre- 
pared against  his  being  called  upon  by  the  holder  to  pay  the 
note.  And  this,  I  apprehend,  W.  R.  B.  might  have  done, 
because,  on  the  facts  stated,  the  note  might  well  be  treated 
as  pro  tanto  given  on  account  of  that  debt  and  so  suspend- 
ing plaintiff's  right  to  call  for  it.  Does  the  receipt  and 
non-application  of  this  money  by  plaintiff  according  to  his 
promise,  and  the  appropriation  of  it  to  his  own  use,  leaving  , 
the  note  dishonoured,  and  W.  R.  B.  liable  to  the  holder  for 
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it,  amount  to  swindling  ?  I  am  not  prepared  to  sustain  the 
affirmative  of  that  proposition,  and  if  the  judgment  on  this 
demurrer  turned  upon  that,  I  should,  as  at  present  advised, 
determine  that  this  part  of  the  plea  was  bad.  The 
second  statement  differs.  I  assume  the  first  note  therein 
mentioned  to  have  been  given  to  the  plaintiff  on  good  con- 
sideration. The  question  then  arises  on  the  facts,  that  the 
plaintiff  in  consideration  that  Wymans  will  give  him  a 
second  note  for  $100,  and  also  the  sum  of  $100  in  money, 
promises  to  retire  from  the  holders  who  have  discounted  it, 
for  the  plaintiff's  benefit,  the  first  note  for  $200.  Instead 
of  which  he  raises  money  for  his  own  use  on  the  new  note ; 
he  appropriates  the  $100  received  from  Wymans  to  his  own 
use,  and  leaves  Wymans  liable  to  the  payment  of  both  notes. 
I  think  there  is  a  substantial  distinction,  though,  perhaps, 
when  closely  examined,  a  narrow  one,  between  this  and  the 
preceding  case  of  W.  R.  Brown's  note.  There  is  the  sub- 
jecting Wymans  to  a  new  liability  by  discounting  the  second 
note  without  retiring  the  first,  done  for  the  plaintiff's  advan- 
tage, and  contrary  to  his  express  agreement.  And  these 
facts  are  in  my  opinion  evidence  which  ought  to  be  left  to  a 
jury  to  support  the  charge  as  stated  in  the  innuendo  that  the 
plaintiff  was  guilty  of  swindling.  I  express  no  opinion  how 
far  these  facts,  if  proved,  would  satisfy  a  jury,  nor  am  I 
even  asserting  that  if  this  statement  were  the  only  one  in 
the  plea  it  would,  in  the  opinion  of  any  jury,  justify  the 
implied  assertion  that  the  plaintiff  "  resorted  to  that 
style  of  financiering,  which  in  the  vernacular  is  called 
swindling."  But  the  result  of  the  facts  appears  undeniable, 
viz.,  that  Wymans  is  left  answerable  for  $100,  which  he 
has  paid  the  plaintiff,  that  he  is  left  liable  for  the  residue  of 
the  first  note,  and  is  made  liable  for  the  second,  by  the 
plaintiff's  misfeasance.  A  jury  are  the  proper  judges  of 
the  plaintiff's  objects  and  intentions  when  he  got  possession 
of  the  $100  and  the  second  note.  If  they  found  the  facts 
as  pleaded  and  adopted  an  unfavourable  view  of  what  the 
plaintiff's  intentions  were  at  the  time  just  spoken  of,  I  think 
they  would  properly  find  the  plea  so  far  sustained.  There 
is  also  a  general  statement  at  the  close  of  the  plea,  that  the 
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plaintiff  has  been  on  divers  occasions,  and  with  divers  per- 
sons, guilty  of  similar  conduct  to  that  in  the  plea  mentioned 
with  the  said  W.  R.  Brown,  Erastus  Wimans,  and  W.  G. 
Chewett ;  wherefore,  &c.    I  have  no  doubt  of  the  insuffici- 
ency of  this  statement,  nor  indeed  was  it  supported  during 
the  argument.    Enough  of  the  plea,  however,  remains  to 
constitute  an  answer  to  that  part  of  the  declaration  to  which 
it  is  pleaded,  if  proved  to  the  satisfaction  of  the  jury.  The 
legal  sufficiency  of  a  part  is  not  questioned  by  the  demurrer, 
and  as  to  another,  we  think  it  raises  a  proper  question  for 
the  jury.    The  demurrer  is  partial,  not  denying  that  the 
plea  contains  matter  of  defence  sufficient  if  found  by  a  ver- 
dict, but  denying  the  sufficiency  of  certain  parts  of  it  to 
warrant  a  verdict  on  the  plea  for  the  defendant.    In  its 
character  it  resembles  that  in  Reynolds  v.  Harris,  (3  C.  B. 
N.  S.  267.)    It  is  a  "multifarious  plea  of  justification"  and 
"  might  have  been  divided  into  as  many  pleas  as  it  contains 
defences."    At  the  common  law  duplicity  must  have  been 
objected  to  by  special  demurrer.    Now  that  special  demurrers 
are  abolished,  the  remedy  of  a  plaintiff  who  may  be  embar- 
rassed by  such  a  plea  is  to  apply  to  a  judge  to  strike  it  out, 
or  perhaps  to  order  a  defendant  to  divide  it  into  several ;  but 
if  the  plaintiff  does  not  think  proper  to  make  that  applica- 
tion the  consequence  is  that  the  defendant  has  pleaded  in 
one  plea,  without  objection,  several  distinct  and  sufficient 
defences,  any  one  of  which  being  shewn  to  be  true  the  plea 
is  proved  and  the  defendant  succeeds.    In  effect,  therefore, 
the  issue  joined  upon  a  double  or  multifarious  plea  is, 
whether  any  of  the  defences  set  up  are  true.    If  either  of 
them  be  true  the  verdict  on  that  issue  must  be  for  the  defen- 
dant.   The  case  of  Delisser  v.  Towne,  (1  Q.  B.  333,)  tends 
to  shew  (though  by  analogy)  some  inconvenience  and  loss 
that  may  result  from  a  form  of  pleading,  in  which  a  partial 
success  may  entitle  the  successful  party  to  a  verdict  on  the 
issue,  though  there  are  other  parts  wholly  unsustained,  while 
the  very  recent  case  of  Behrens  v.  Allan,  (8  Jur.  N.  S.  118,) 
points  to  the  mode  in  which  the  defendant  should  have 
pleaded,  and  which,  probably  in  the  present  case,  he  might 
have  been  compelled  to  follow,  the  general  nature  of  the 
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charge  requiring  a  particular  statement  of  one  or  more 
instances  to  justify  it.  I  felt  at  first  some  difficulty  as  to 
the  judgment  we  should  give.  If  we  can  properly  treat  the 
whole  plea  as  before  us,  then  no  doubt  the  judgment  should 
be  for  defendant,  and  if  the  several  parts  of  the  plea  demur- 
red are  to  be  treated  as  together  before  us  we  should  give 
the  same  judgment,  though  agreeing  with  the  plaintiff  as  to 
one  part.  The  defendant  has  no  more  objected  to  the 
propriety  of  this  demurrer  than  the  plaintiff  has  to  the 
embarrassment  likely  to  be  caused  by  such  a  plea.  There 
seems  to  me  an  inconsistency  in  the  court  giving  a  judgment 
in  favour  of  plaintiff  on  a  demurrer  to  one  part  of  a  plea, 
and  for  the  defendant  on  another.  On  a  judgment  for 
plaintiff  on  an  entire  plea,  the  plaintiff  is  so  far  entitled  to 
a  judgment  for  damages  and  costs ;  the  defendant  on  the 
other  side  to  a  judgment  quod  eat  sine  die,  neither  of  which 
judgments  could  be  entered  here.  I  think  we  must  either 
treat  the  pleading  as  before  us,  or  that  the  demurrer  is 
improper,  and  should  not  have  been  set  down  for  argument. 
It  appears  to  me  that  the  former  is  the  best  course.  It  will 
create  no  new  difficulty ;  the  whole  plea  is  in  issue,  and  we 
decide,  as  matter  of  law,  that  it  contains  several  good 
defences. 

The  jury  will  determine  whether  any  of  them  are  good  in 
fact. 

Fer  cur.-— Judgment  for  plaintiff  on  demurrer  to  first, 
and  defendant  on  demurrer  to  last  plea. 
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Adams  bt  al.,  Defendants,  (Appellants,)  v.  Toland, 
Plaintiff,  (Respondent.) 

Promissory  note — Endorsement  of,  without  value — Witness — Evidence. 

Declaration  on  a  promissory  note  drawn  by  A.,  payable  to  B.,  and  endorsed 
by  him  to  C,  who  held  the  note  till  after  maturity,  and  then  endors- 
ed it  to  D.,  (his  son,)  who  sued  it,  calling  C,  (his  father,  and  previous 
holder  of  the  note,)  as  his  witness,  who  proved  presentment  and  verbal 
notice  of  dishonour  to  the  endorser ;  and  upon  being  questioned  as  to  the  value 
given  him  by  his  son  for  the  note,  said  ''his  son  might  give  him  the  note 
or  money  or  not."  At  the  close  of  the  plaintiff's  case  the  defendants' 
counsel  objected  that  C.  was  the  beneficial  plaintiff,  and  that  his  evi- 
dence was  inadmissible.  The  judge  having  directed  a  verdict  for  the 
plaintiff,  with  leave  to  the  defendants  to  move  on  the  objection  raised,  and 
having  subsequently  discharged  the  motion  in  term,  upon  an  appeal  to 
this  court, 

Held,  that  the  defendants  having  abstained  from  cross-questioning  the  wit- 
ness on  the  trial  as  to  the  position  of  the  note  and  facts  of  the  case,  is 
not  now  entitled  to  a  new  trial  for  that  purpose,  and  therefore  the  appeal 
was  dismissed. 

Appeal  from  the  county  court  of  the  united  counties  of 
Frontenac,  Lennox,  and  Addington. 

Declaration  on  a  promissory  note  dated  12th  of  October, 
1861,  made  by  W.  R.  Adams,  payable  to  John  Toland,  who 
endorsed  to  W.  Rudston,  who  endorsed  to  the  plaintiff. 

William  Rudston  pleaded  he  had  not  due  notice  of  dis- 
honour. 

Judgment  by  default  against  the  maker. 
The  following  evidence  was  given  for  plaintiflf : 
John  Toland^  sworn. — I  once  held  the  note  in  question. 
The  plaintiff  is  my  son.  I  lent  the  money  for  the  note.  1 
went  to  the  defendant  Rudston,  the  endorser,  two  or  three  times, 
and  notified  him  on  the  29th  of  June,  1861,  that  the  note 
was  due  and  unpaid,  by  telling  his  son  it  was  due  and  not 
paid.  The  son  said  he  would  tell  his  father.  I  saw  the  defen- 
dant, Rudston,  afterwards,  and  he  told  me  that  his  son  told 
him  that  I  notified  about  the  note.  He  said  he  was  glad  to 
see  me,  and  that  he  would  see  that  I  would  be  paid  for  the 
note,  and  since  offered  to  pay  me  the  interest.  I  heard  him 
state  on  oath  at  the  last  assizes  that  he  was  liable  for  a  note 
that  he  signed  for  Adams,  and  that  he  offered  me  the  interest 
for  it. 

Cross-examined. — I  handed  the  note  over  to  my  son  to  be 
sued.    He  may  give  me  the  note  or  the  money  or  not.  I 
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gave  him  the  note  to  be  sued,  as  I  did  not  wish  to  come  into 
court.  Rudston  told  me  to  sue  on  it.  He  told  me  it  would 
be  paid  in  a  month ;  and  it  would  be  doing  him  a  good  turn 
to  sue,  as  if  he  would  pay  it  he  never  would  get  the  amount. 
I  was  the  owner  of  the  note  on  the  29th  of  June,  1861.  I 
put  my  name  on  the  back  of  it  after  that  date.  I  put  my 
name  on  the  back  of  it  after  Mr.  Rudston  put  his  on.  I  did 
not  present  the  note  to  Adams  on  the  29th  of  June,  1861. 

Mr.  J.  O'Reilly  contended,  that  this  witness  was  disquali- 
fied under  the  5th  section  of  chapter  32,  Con.  Stats,  of  U. 
C.,  being  the  person  in  whose  immediate  or  individual  behalf 
the  action  was  brought,  and  that  his  evidence  ought  to  be 
struck  out.  Verdict  for  the  plaintiff,  with  leave  reserved  to 
the  defendant  to  move  in  term  to  enter  a^  nonsuit  on  the 
objection  so  taken. 

In  January  term,  1862,  P.  O'Beilly,  Jr.,  obtained  a  rule 
nisi  to  set  the  verdict  aside,  and  to  enter  a  nonsuit,  or  a  ver- 
dict for  the  defendant,  or  for  a  new  trial  on  the  above 
grounds. 

The  judge  of  the  county  court  having  discharged  the  rule, 
his  decision  was  appealed  from  on  the  following  grounds : 

That  the  said  judgment  of  the  judge  of  the  county  court 
of  the  united  counties  of  Frontenac,  Lennox,  and  Addington, 
is  contrary  to  law  and  evidence  in  this — 

That  the  evidence  of  John  Toland,  who  was  examined 
as  a  witness  on  the  part  of  the  plaintiff  in  this  cause,  should 
not  have  been  received  by  the  learned  judge  who  tried  this 
cause,  the  said  John  Toland  being  the  person  for  whose  im- 
mediate or  individual  behalf  the  said  action  was  brought. 

The  case  was  argued  by  aS".  Bichards,  Q.  C,  for  the 
appellant,  and  B.  A.  Earrison  contra. 

The  following  cases  were  cited  :  Atkinson  v.  Foster,  1 
B.  712  ;  Hearne  v.  Turner,  2  C.  B.  535 ;  Hill  v.  Kitching, 
3  C.  B.  299  ;  Sage  v.  Robinson,  3  Exc.  142  ;  Black  v.  Jones, 
6  Exc.  213 ;  Doe  McDonell  v.  Rattray,  7  U.  C.  Q.  B.  321 ; 
Bonner  v.  Moderwell,  9  0.  P.  U.  C.  505 ;  McMullin  v.  Murdoff, 
19  U.  C.  Q.  B.  506 ;  Johnston  v.  Smith,  10  C.  P.  220. 

Draper,  C.  J.— Declaration  on  a  promissory  note  stated 
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to  be  payable  to  John  Toland,  against  the  maker  and 
endorser,  (Rudston.) 

Plea^  denying  notice  of  dishonour  to  Rudston;  the  maker 
suffered  judgment  by  default. 

Secondary  evidence  of  the  note  itself  was  received,  owing 
to  its  being  lost  or  mislaid,  and  a  copy  was  produced,  but  it  is 
not  set  out  on  the  appeal  book. 

John  Toland  was  called  as  a  witness;  he  stated  himself  to 
be  the  payee  of  the  note,  and  it  may  be  gathered  from  his 
evidence  that  it  was  given  for  money  lent  to  the  maker ;  and 
that  the  other  defendant,  Rudston,  endorsed  the  note  in  order 
to  be  a  security  to  him,  John  Toland.  The  note  fell  due  on 
the  29th  of  June,  1861,  and  John  Toland  proved  giving  to 
Rudston  verbal  notice  of  dishonour  on  that  day,  and  a  subse- 
quent admission  of  Ruditon  of  the  receipt  of  that  notice. 
This  action  is  brought  in  the  name  of  a  son  of  John  Toland's, 
to  whom  his  father  endorsed  it,  after  it  became  due,  and 
after  the  notice  of  dishonour  had  been  given.  There  was  no 
proof  whatever  of  any  value  having  been  given  to  John 
Toland  for  this  note  by  his  son,  and  the  effect  of  his  evidence 
is,  that  the  plaintiff  may  either  return  the  note,  or  pay  what 
he  may  collect  upon  it  to  his  father,  who  is  the  witness. 
The  facts  are  not  at  all  well  brought  out  either  one  way  or 
the  other,  and  it  really  seems  as  if  the  attention  of  thj  de- 
fendant's counsel  had  not  been  sufficiently  directed  to  the 
necessary  points  of  enquiry  in  view  of  the  objection  after- 
wards taken,  for  at  the  close  of  the  plaintiff 's  case,  that  is, 
as  soon  as  John  Toland's  examination  was  concluded,  it  was 
objected  that  he  was  the  party  in  whose  immediate  or  indi-i 
vidual  behalf  the  action  was  brought,  and  therefore  his  evi- 
dence was  inadmissible.  The  learned  judge  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendants  to  move 
to  enter  a  nonsuit  on  the  objection  raised. 

The  application  was  accordingly  made  in  the  ensuing  term 
of  the  county  court,  and  after  hearing  the  rule  nisi  argued 
the  learned  judge  discharged  it. 

The  defendant,  Rudston,  renews  his  objection  now  byway 
of  appeal. 

It  may  be  remarked  that  no  doubt  has  been  attempted  to 
16  VOL.  XII. 
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be  thrown  on  the  truth  of  John  Toland's  statement ;  the  ap- 
plication for  nonsuit  and  this  appeal  both  rest  on  the  objec- 
tion to  his  being  heard  to  give  testimony. 

The  objection  is,  that  he  is  the  person  on  whose  immediate 
and  individual  behalf  this  action  is  brought. 

On  the  record,  as  the  facts  are  alleged  there,  the  witness 
is  clearly  admissible.  He  appears  to  be  the  payee  of  the 
note  which  he  has  endorsed  to  Rudston,  who  has  endorsed 
to  plaintiff.  If  that  be  all  he  is  undoubtedly  a  good  witness, 
for  we  need  not,  since  the  statute,  enquire  into  the  mere 
question  of  interest,  for  no  person  is  excluded  from  giving 
evidence  by  reason  of  incapacity  arising  from  interest. 

It  was  then  for  the  defendant  to  establish  the  ground  on 
which  he  rests  his  objection  to  the  admissibility  of  this 
witness. 

There  are  certain  facts  which  I  think  were  sufficiently 
plain. 

That  Rudston  was  not  the  endorsee  of  the  payee,  but  en- 
dorsed the  note  long  before  him,  becoming  in  fact  endorser 
as  soon  as  the  note  was  made,  and  it  may  perhaps  be  consid- 
ered as  proved  that  Rudston  endorsed  in  order  to  become 
liable  to  the  payee  for  re-payment  of  the  money  advanced  by 
him  to  the  maker.  The  payee  unquestionably  held  the  note 
from  the  time  he  got  it,  till  after  it  was  due,  and  after  he  had 
given  notice  of  dishonour  to  Rudston.  He  then  endorsed  it 
and  delivered  it  to  the  plaintiff  to  be  sued,  and  his  statement 
that  his  son,  the  plaintiff,  "  may  give  him  the  note  or  the 
money,  or  not,"  goes  a  long  way  to  shew  that  the  transfer 
was  without  value. 

And  probably,  if  the  question  had  been  one  for  a  jury,  no 
judge  would  have  said  that  he  could  properly  withdraw  it 
from  their  determination  on  the  gronnd  that  there  was  no 
evidence  that  this  action,  though  in  the  name  of  the  plaintiff, 
was  brought  for  the  immediate  and  individual  behalf  of  the 
payee.  I  do  not  think  that  I  could  hold,  that,  because  if  the 
plaintiff  recovered,  the  payee  receiving  the  money  from  the 
plaintiff,  would  get  it  only  mediately,  the  action  was  not 
brought  in  his  immediate  behalf. 

We  have  then  reached  the  very  point  of  the  enquiry,  and 
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there  was  a  witness  who  must  have  known  the  truth,  and 
might  have  been  compelled  to  give  a  positive  answer,  aye  or 
no,  to  questions  which  would  have  brought  it  out.  He  knew 
whether  the  plaintiff  held  the  note  as  his  own  property  or 
no.  He  knew  whether  the  plaintiff  had  paid,  or  was  to  pay, 
him  for  it.  He  knew  whether  the  money  to  be  recovered  in 
this  action  was  his  own  or  the  plaintiff's  ;  whether  in  short 
the  plaintiff  was  not  the  holder  without  title  or  interest,  and 
merely  to  let  in  the  payee's  testimony  of  notice  of  dishonour, 
which  he  was  apprehensive  could  not  be  otherwise  proved. 
Why  did  the  defendant  abstain,  as  apparently  he  did  abstain, 
from  pressing  home  questions  to  get  information  from  this 
witness  ?  If  it  was  because  he  feared  that  the  witness,  if  pressed, 
would  ruin  the  contemplated  objection,  he  ought  not  now 
to  succeed  upon  it ;  and  if  it  was  because  he  chose  to  risk 
the  objection  on  the  facts  elicited,  when  he  could  have  gone 
further,  I  think  the  learned  judge  might  well  say  that  it  was 
for  him,  the  defendant,  to  establish  his  objection  in  point  of 
fact  absolutely,  and  that  he  had  failed  to  do  this,  and  there- 
fore he,  the  judge,  would  not  reject  the  witness. 

For  this  reason,  and  waiving  the  legal  argument  on  the 
general  question  of  the  admissibility  of  interested  witnesses, 
which  since  the  Evidence  Act  stands  upon  an  entirely  changed 
footing,  I  am  of  opinion  this  appeal  should  be  dismissed. 

Per  <?wr.-— Appeal  dismissed. 


The  Niagara  District  Mutual  Fire  Insurance  Co., 
(Defendants,)  Appellants,  and  Thomas  Lewis,  (Plain- 
tiff,) Respondent. 

Insurance  policy — Conditions — Proofs  on — Waiver  of furnishing. 

In  an  action  upon  a  policy  of  insurance,  the  defendants  pleaded  several 
pleas,  and  among  them  one  traversing  the  delivery  of  a  statement  of  loss, 
verified  on  oath  within  30  days. 

It  appeared  the  value  of  the  premises  destroyed  was  the  only  question  after 
the  fire,  and  to  settle  that,  an  arbitration  was  proposed,  but  did  not  take 
place,  and  the  proofs  were  not  sent  in  till  the  30  days  had  expired. 

The  judge  in  the  court  below  having  upheld  a  verdict  against  the  insurance 
company  upon  appeal  to  this  court,  the  decision  was  reversed,  there 
being  no  evidence  of  waiver  of  the  condition  on  the  policy. 

Appeal  from  the  County  Court  of  the  County  of  Went- 
worth. 
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Action  on  a  policy  of  assurance  against  fire  for  $400, 

Two  counts. — To  the  first  defendants  pleaded  five  pleas. 
In  four  the  issue  was  on  them,  the  other  traversed  plaintifi" 
having  within  thirty  days  delivered  in  a  statement  of  the 
loss  verified  on  oath. 

The  second  count  set  up  a  waiver  of  this  condition  to 
deliver  a  verified  statement  within  thirty  days  during  a  nego- 
tiation for  arbitration  Avhich  broke  off. 

The  defendants  also  pleaded  five  pleas  to  this  count. 
The  issue  was  on  them  as  to  four.  The  fifth  traversed  this 
waiver. 

The  plaintiff  gave  evidence  of  communications  with  defen- 
dants' secretary  respecting  the  loss  some  time  before  the 
thirty  days  had  expired,  that  the  principal  doubt  expres- 
sed was  as  to  the  value  of  the  buildings  destroyed,  and 
the  secretary  proposed  a  reference,  which  was  accepted  on 
behalf  of  plaintiff".  An  arbitrator  was  appointed  for  plain- 
tiff ;  he  met  defendants'  secretary  and  another  person,  who, 
as  he  understood,  was  the  arbitrator  for  defendants,  but  no 
submission  took  place  in  effect,  and  then  after  the  thirty 
days  had  expired  a  properly  verified  statement  was  trans- 
mitted to  defendants. 

Some  months  before  the  fire,  which  took  place  about  the 
16th  of  November,  1859,  the  plaintiff  assigned  the  policy  to 
one  Clark,  to  which  defendants  assented.  Clark,  on  the 
12th  of  December,  1861,  transferred  and  assigned  to  plaintiff 
all  his  interest,  &c.,  &c.,  in  the  policy.  Clark  was  called  as 
a  witness  for  plaintiff,  and  was  objected  to,  but  admitted, 
lie  proved  a  conversation  with  defendants'  secretary  after 
the  expiration  of  the  thirty  days,  on  the  19th  December,  1859, 
when  he  (the  secretary)  said  the  defendants  were  willing  to 
pay  two-thirds  of  the  $400.  Clark  did  not  assent  to  this. 
He  then  held  the  policy. 

The  defendants  called  no  witnesses.  They  objected  that 
there  was  no  sufficient  evidence  of  waiver,  and  that  Clark 
was  not  a  competent  witness,  as  the  action  was  brought  on 
his  immediate  behalf. 

The  case  was  left  to  the  jury  as  proper  for  them  to  decide 
on  the  evidence,  and  they  found  for  plaintiff  $400. 
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A  new  trial  was  moved  for,  on  the  same  grounds,  viz.,  no 
evidence  of  waiver,  which  should  have  been  left  to  the  jury, 
and  that  Clark  was 'not  a  competent  witness.  The  rule 
nisi  after  argument  was  discharged. 

That  decision  is  appealed  from. 

The  appeal  was  argued  by  J.  H.  Cameron^  Q.  C,  for  the 
appellants,  and  Burton  for  the  respondent. 

Draper,  C.  J. — I  think  there  was  no  sufficient  evidence 
of  waiver  of  the  statement  and  verification  of  loss,  if 
indeed  the  defendants,  a  mutual  fire  insurance  company, 
could  waive  it,  a  point  not  calling  for  our  judgment  on  this 
occasion. 

The  fire  took  place  on  the  16th  November,  1859.  About 
the  first  week  in  December  is  the  earliest  time  mentioned 
when  any  application  was  made  to  defendants.  The  first 
letter  put  in  evidence  is  dated  the  13th  December,  1859,  in 
which  the  plaintiff's  agent  writes  to  the  defendants'  secretary, 
"  You  of  course  waive  the  condition  of  the  policy  relative 
to  the  proof  within  thirty  days,"  a  remark  indicating  that 
up  to  that  time  it  had  not  been  arranged  that  this  condition 
should  be  waived. 

To  this,  on  the  15th  December,  the  secretary  replies  that 
he  will  lay  the  whole  matter  before  the  board  on  the  17th 
inst.,  and.  apprise  him  of  the  decision  on  the  18th  inst.,  and 
he  concludes,  ^'  I  have  not  the  power  to  waive  any  matter 
whatever." 

The  secretary  writes  again  on  the  18th  December,  after 
the  thirty  days  were  expired,  that  the  board  were  not  satis- 
fied, and  had  directed  him  to  proceed  to  the  place  again  in 
order  if  possible  to  come  to  a  final  and  satisfactory  con- 
clusion. 

It  must  be  borne  in  mind  that  the  plaintiff  in  the  second 
count  of  his  declaration,  admitting  as  the  fact  appears  to 
be,  that  the  requisite  proof  of  loss  had  not  been  given 
within  thirty  days,  avers,  that  there  was  a  reference  to  arbi- 
tration, and  that  pending  the  negotiations  for  this  the 
defendants  waived  the  necessity  of  the  plaintifi"s  delivering 
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the  proof.  The  onus  was  on  him,  for  this  allegation  was 
traversed.  But  the  only  witness  who  speaks  about  this 
alleged  arbitration  mentions  no  date  at  which  he  met  with 
the  other  arbitrator,  and  in  no  way  refers  to  any  agreement 
respecting  waiver,  and  Mr.  Gedde's  testimony  leads  to  the 
conclusion  that  the  proposal  to  refer  was  after  the  thirty 
days  had  expired,  and  after  he  had  received  as  plaintiff's 
agent,  the  secretary's  letter  stating  that  he  could  not  waive 
anything. 

The  defendants,  by  withholding  all  testimony,  injured 
their  case  with  the  jury.  I  think,  however,  that  a  new 
trial  without  costs  should  be  granted,  and  that  the  appeal 
should  be  allowed,  and  a  rule  granted  accordingly  in  the 
court  below. 

Per  cwr.— Appeal  allowed. 
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BaSKERVILLB  V.  DOAN. 

Distress — Illegal— -Tender — Receipt — Parol  evidence — Admitted  to  explain,  hut 
not  to  vary  written. 

In  an  action  for  a  wrongful  distress  the  1st  count  claimed  damages  for 

distraining  when  no  rent  was  due. 
2nd  count  for  distraining  more  property  than  was  necessary  to  satisfy  the 

rent. 

3rd  count,  for  a  distress,  alleging  a  tender  (and  refusal  to  accept)  of  a 

Buflacient  sum  to  cover  the  rent  due. 
4th  count,  alleged  a  tender  of  all  rent  due  before  any  distress,  and  a 

refusal  to  accept  the  same,  and  a  subsequent  distress. 
5th  count,  for  wrongfully  depriving  plaintiff  of  the  use  and  possession  of 

horses,  cattle,  &c. 

It  appeared  the  plaintiff  held  by  lease  from  the  defendant  certain  premises 
therein  specified  for  three  j-ears  from  the  1st  of  October,  1858,  with 
rent  payable  yearly  on  the  1st  of  October. 

The  distress  took  place  under  a  warrant  dated  the  14th  of  October,  1861, 
which  authorised  the  distraining  for  $195,  being  one  year's  rent  to  the 
1st  of  October,  1861.  The  plaintiff  contended  the  rent  was  due  the  1st 
of  October,  and  the  defendant  the  1st  of  March. 

The  plaintiff  put  in  a  receipt  as  follows  : 

*' North  Gwillimbury,  March  8rd,  1860. 

•*  Received  of  John  Baskerville  the  sum  of  one  hundred  and  five  dollars,  it 
being  in  full  for  rent  on  the  farm  be  now  occupies  up  to  date,"  and 
the  following  admission  :  *'  I  admit  Mr.  Bouchier  paid  me  at  various 
times  between  March  and  May,  1861,  one  hundred  and  ninety -five 
dollars  for  John  Baskerville  for  rent  of  the  place  he  held  from  me." 
A  tender  of  $113  in  bank  bills  was  also  proved  by  plaintiff  to  have  been 
made  in  October  1860,  and  a  tender  of  a  similar  sum  in  October,  1861, 
and  refusals  to  accept  the  same  on  each  occasion. 

A  witness  for  the  defence  proved  another  distress  to  have  been  made  in 
March,  1860,  upon  which  occasion  the  payment  proved  by  the  receipt 
above  set  out  was  made.  It  was  sworn  that  it  was  in  full  up  to  October, 
1859. 

The  jury  having  found  for  the  plaintiff  on  the  2nd  and  4th  counts,  a 
rule  was  obtained  to  enter  a  nonsuit  upon  leave  reserved,  or  for  a  new 
trial  for  misdirection  in  allowing  the  evidence  of  the  bailiff  to  prevail  over 
the  receipt,  and  directing  that  a  tender  in  bank  bills  was  sufficient. 

Held,  that  parol  evidence  was  adrais?ible  to  explain  the  circumstances  under 
which  the  receipt  of  March,  1861,  was  given,  but  not  to  vary  or  control 
it.  therefore  a  nonsuit  could  not  be  entered.  2ndly,  that  the  evidence  of 
the  bailiff  was  entitled  to  prevail  over  vague  and  indefinite  conversation 
in  which  defendant  was  alleged  to  claim  rent  over  the  three  years,  and  that 
the  evidence  of  tender  was  also  admissible.  A  new  trial  was  therefore 
ordered. 

1st  count,  for  a  wrongful  distress  for  pretended  arrears  of 
rent,  -whereas  no  rent  was  due.  2nd  count,  for  distraining 
much  more  cattle  and  property  than  was  necessary  to  satisfy 
the  arrears  of  rent.  3rd  count,  stating  a  distress,  and  that 
before  the  expiration  of  five  days  plaintiff  tendered  to 
defendant  a  suflScient  sum,  which  defendant  refused  to 
accept.    4th  count,  a  tender  of  all  rent  due  before  any  dis- 
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tress,  and  refusal  by  defendant  to  accept  the  same,  and 
subsequent  distress.    5th  count,  for  wrongfully  depriving 
plaintiff  of  the  use  and  possession  of  horses,  cattle  and- 
sheep. 

PleaSy  1.  'Not  guilty,  and  a  demurrer  to  the  third  count. 
The  statutes  marked  in  the  margin  of  the  plea  of  not 
guilty  were  21  Jac,  ch.  4;  11  Geo.  IL,  ch.  19,  sec.  19. 

The  case  was  tried  at  the  winter  assizes  at  Toronto, 
before  Burns,  J.    The  plaintiff  called  the  bailiff,  who  pro- 
duced a  warrant  dated  the  14th  of  October,  1861,  signed  by 
the  defendant,  authorising  the  bailiff  to  distrain  the  goods 
and  chattels  on  the  premises  of  plaintiff  in  the  township  of 
North  Gwillimbury  for  $195,  being  one  year's  rent  due  to 
defendant  for  the  same  "  on  the  first  day  of  October  last." 
An  inventory  was  put  in  and  an  appraisement  by  which  the 
property  distrained  on  was  valued  at  $912.    Between  the 
day  of  seizure  and  the  day  of  sale  the  defendant  told  the 
bailiff  that  plaintiff  had  offered  him  seven  months'  rent,  but 
that  he  had  refused  to  accept  it.    The  bailiff  sold  goods 
appraised  at  $360  for  $217. 25c.,  selling,  as  he  swore,  for 
the  best  price  he  could  get.    He  had  seized  before  in 
December,  1860,  but  that  was  abandoned.    The  plaintiff 
was  contending  that  a  whole  year's  rent  was  not  due,  assert- 
ing that  he  had  paid  the  rent  up  to  the  1st  of  March,  1861, 
while  defendant  said  he  had  only  paid  it  up  to  the  1st 
of  October,  1860.    A  tender  of  $113  was  proved  to  have 
been  made  by  plaintiff  to  defendant  on  the  13th  of  Octo- 
ber, 1860.    The  defendant  would  not  receive  it,  claiming 
rent  up  to  the  1st  of  March  then  next.    Again,  on  the 
19th  of  October,  1861,  (the  sale  being  two  days  afterwards,) 
the  plaintiff  tendered  to  defendant  $113.75  for  rent  due  up 
to  the  1st  October,  1861,  and  defendant  refused  it  on  the 
same  ground  as  before.     The  defendant  said  he  would 
accept  the  money  if  plaintiff  would  give  security  for  the  rent 
up  to  the  first  of  March  next.    There  had  been  a  previous 
seizure  in  1860  for  rent,  and  the  dispute  then  was,  whether 
the  rent  was  due  on  the  1st  of  October  or  the  1st  of  March. 
After  some  disputing  it  was  agreed  that  the  rent  should  be 
due  on  the  1st  of  March  and  not  on  the  1st  of  October.  As 
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to  the  rent  last  distrained  for,  the  plaintiff  contended  it  was 
due  on  the  1st  of  March  next,  and  the  defendant  that  it  was 
due  on  the  1st  of  October  last,  and  defendant  said  he  now 
had  plaintiff  in  his  power  and  he  should  use  it.  And  a 
witness  stated  that  he  heard  the  offer  of  defendant  to  take 
the  $113  on  account,  and  if  security  was  given  for  the 
residue,  defendant  would  not  put  him  off  the  place  until 
March,  and  if  plaintiff  would  let  defendant  go  on  and  plough 
defendant  would  allow  plaintiff  to  remain.  On  the  first 
occasion  defendant  agreed  the  rent  should  be  paid  at  the 
end  of  the  year,  (the  1st  March,)  he  agreed  to  wait  till  the 
1st  of  March.  The  plaintiff  put  in  a  receipt  signed  by 
defendant  as  follows  : 

N:rth  G-ivillimhurij ^  March  2>rd,  1860. 

"  Received  of  John  Baskerville  the  sum  of  one  hundred 
and  five  dollars,  it  being  in  full  for  rent  on  the  farm  he  now 
occupies  up  to  date." 

Also,  an  admission  signed  by  defendant,  dated  the  15th 
of  January,  1862,  as  follows  :  "I  admit  Mr.  Bouchier  paid 
me  at  various  times  between  March  and  May  1861,  one 
hundred  and  ninety-five  dollars  for  John  Baskerville  for  rent 
of  the  place  he  held  from  me." 

The  defendant's  counsel  objected  that  plaintiff  must  fail 
on  the  first  count,  as  he  had  not  proved  the  terms  of  the 
lease,  and  because  the  evidence  shewed  that  plaintiff  admitted 
some  rent  was  due.  That  on  the  2nd  count  for  excessive 
distress  the  evidence  shewed  that  the  articles  enumerated  in 
this  count  sold  for  only  $4  more  than  the  sura  required. 
And  that  as  no  lease  was  proved,  shewing  the  terms  of 
demise,  the  3rd  and  4th  counts  failed.  The  learned  judge 
reserved  leave  to  move  on  these  objections. 

For  the  defence  a  witness  was  called  who  proved  that  he 
received  a  distress  warrant  from  defendant  dated  the  2nd  of 
March,  1860,  to  distrain  for  $143,  being  arrears  of  rent 
due  on  these  same  premises  on  the  1st  of  October  then  last^ 
and  that  the  receipt  of  the  3rd  of  March,  1860,  was  given 
on  that  occasion,  and  was  for  the  rent  due  in  the  previous 
October.  He  stated  that  the  plaintiff,  defendant  and 
17  VOL.  XII. 
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himself  went  to  the  phiintiff's  house.  Rails,  stakes  and 
a  promissory  note  were  allowed  on  the  rent,  and  a  number 
of  receipts  were  produced  and  a  long  time  was  spent  in 
ascertaining  the  amount  due  ;  and  then  the  $105  were  paid 
and  he  wrote  the  receipt.  And  the  very  last  thing  the 
lease  was  put  in  dated  the  1st  of  October,  18-^8,  for  a  term 
of  three  years  from  date,  of  a  part  of  No.  11,  in  the  lake 
concession  of  North  Gwillimbury,  and  plaintiff  agreed  to 
pay  to  defendant  $2.50,  and  make  and  put  in  fence  1,600 
rails  and  1,600  stakes  of  common  length  and  size,  to  be  made 
of  cedar,  on  said  farm,  per  acre  for  the  first  year's  rent,  and 
for  the  remaining  two  years  to  pay  three  dollars  per  acre 
for  each  year,  and  at  the  expiration  of  the  three  years,  to 
give  up  said  farm  in  good  tenantable  repair,  and  whatever 
number  of  acres  of  fall  wheat  may  be  on  said  farm  to  pay 
the  sum  of  three  dollars  per  acre,  said  wheat  to  be  thrashed 
and  carried  off  by  the  plaintiff,  but  no  straw  to  be  carried  at 
any  time  without  the  consent  of  the  defendant. 

The  learned  judge  directed  that  the  defendant  was 
entitled  to  a  verdict  on  the  first  count.  He  left  the  2nd 
count  to  the  jury  on  the  evidence.  He  thought  the  3rd 
count  was  not  sustained,  because  though  the  rent  was 
tendered  the  expenses  of  distraining  did  not  appear  to  be 
so.  The  4th  count  rested  chiefly  on  the  tender  of  $113.75, 
which  would  be  seven  months'  rent  from  the  1st  of  March 
to  the  Ist  of  October,  and  he  stated  the  question  to  be 
whether  the  rent  had  been  paid  up  to  the  1st  of  March, 
1860.  There  was  no  doubt  one  full  year's  rent  had  been 
paid  by  Mr.  Bourchier.  If  the  rent  was  only  paid  by  the 
sum  mentioned  in  the  receipt  of  3rd  of  March,  1860,  up  to 
the  1st  of  October,  1859,  then  the  plaintiff  failed,  but  if  the 
rent  was  paid  up  to  the  7th  of  March  18d0,  then  he 
directed  that  the  defendant  had  no  right  to  distrain  after 
the  tender  of  the  $113.75.  He  ruled  that  a  tender  in  bank 
bills  was  sufficient,  no  objection  having  been  made  on  that 
account. 

The  jury  found  for  the  plaintiff  on  the  2nd  and  4th  counts, 
and  they  said  they  had  taken  into  consideration  the  rent 
and  allowed  it  to  the  defendant  up  to  the  1st  of  March 
next. 


teASKERVILLE  V.  DOAT?. 


131 


In  Hilary  Term  M.  C.  Cameron  obtained  a  rule  nisi  to 
enter  a  nonsuit  on  the  leave  reserved,  or  for  a  new  trial,  the 
verdict  being  contrary  to  law  and  evidence,  and  for  misdi- 
rection in  telling  the  jury  as  to  the  4th  count  it  was  not 
necessary  the  tender  should  have  been  in  gold,  and  in  not 
telling  the  jury  that  the  rent  being  by  the  terms  of  the 
lease  payable  in  October,  and  the  receipt  of  the  3rd  of 
March,  1860,  stating  the  rent  due  to  date  meant  in  law  the 
rent  due  in  October,  and  that  the  statement  of  the  witness 
who  drew  the  receipt  should  have  been  conclusive  ;  or  to 
arrest  the  judgment  on  the  4th  count  because  it  did  not 
shew  that  the  tender  of  the  rent  was  made  on  the  demised 
premises ;  or  that  no  demand  of  rent  was  made  after  such 
tender;  or  for  a  new  trial  on  affidavits  and  papers  filed. 

Connor^  Q.  C,  shewed  cause.  He  referred  to  evidence 
tendered  by  him  at  the  trial  to  shew  that  defendant  had  held 
the  premises  under  the  plaintiff  for  a  previous  term  which 
expired  on  the  1st  of  March,  1858,  and  that  he  remained  in 
possession  until  the  1st  of  October,  1858,  when  the  lease 
put  in  by  defendant  was  executed,  and  he  contended  that  on 
the  3rd  of  March,  1860,  the  plaintiff  paid  seventeen  months' 
rent,  and  that  this  was  on  the  evidence  a  question  for  the  jury, 
and  was  properly  left  to  them,  and  they  found  rightly  that 
there  was  an  excessive  distress.  As  to  arresting  the  judg- 
ment on  the  4th  count,  if  the  landlord,  after  the  tender,  had 
demanded  his  rent  and  could  not  get  it,  this  should  have 
been  pleaded  by  him  to  avoid  the  tender,  and  this  objection 
comes  after  verdict,  when  it  will  be  presumed  the  plaintiff 
proved  whatever  it  w^as  indispensible  he  should  have  proved 
to  entitle  him  to  a  verdict.  He  cited  Loring  v  Warburton, 
E.  B.  k  E.  507,  to  shew  that  a  count  for  detaining  goods 
after  a  tender  is  good  without  any  such  averment. — Gulliver 
V.  Cosens,  1  C.  B.  788  ;  Holland  v.  Bird,  10  Bing.  15 ; 
Branscomb  v.  Bridges,  IB.  &  C.  145  ;  Johnson  v.  Gibson, 
1  E.  &  B.  415  ;  Ladd  v.  Thomas,  12  A.  &  E.  117;  Note.— 
This  last  case  is  expressly  overruled  in  Johnson  v.  Upham, 
5  Jar.  N.  S.  681;)  Haldane  v.  Johnson,  8  Exch.  689; 
Potts  V.  Plunkett,  9  Irish  C.  L.  Rep.  290. 

Cameron,  contra,  insisted  that  the  evidence  shewed  neither 
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payment  nor  settlement  of  the  rent  between  the  1st  of 
March,  1858,  and  the  1st  of  March,  1860,  and  that  the  plain- 
tiff could  not  introduce  into  this  action  matter  relative  to  a 
tenancy  at  will  from  March  to  October,  1860.  The  rent  was 
reserved  yearly  by  the  lease,  and  fell  due  on  the  1st  Octo- 
ber in  each  of  these  years,  1859,  1860,  1861.  As  to  the 
4th  count,  the  declaration  is  framed  in  case  not  in  trespass, 
and  therefore  it  should  have  been  alleged  that  no  demand 
subsequent  to  the  tender  was  made. 

Draper,  C.  J. — Looking  only  at  the  written  evidence, 
it  weighs  in  my  judgment  with  one  exception  very  strongly 
against  the  plaintiff.  The  lease,  or  rather  agreement,  is 
for  a  term  of  three  years  from  the  1st  of  October, 
1858 ;  the  rent  is  reserved  payable  yearly.  The  plain- 
tiff agrees  to  give  up  possession  at  the  end  of  the 
three  years.  Upon  this,  the  defendant  has  clearly  a  right 
to  all  the  three  years'  rent  on  the  1st  of  October,  1861. 
The  written  admission  of  January,  1862,  shews  that  between 
March  and  May,  1861,  a  sum  just  equal  to  one  year's  rent 
was  paid.  The  plaintiff's  tender  is  a  confession  that  seven 
months'  rent  was  due  ;  and  the  only  mode  by  which  the 
plaintiff  endeavours  to  prove  payment  of  the  seventeen 
months  remaining  of  the  three  years  is  by  the  receipt  of 
March  3rd,  1860,  which  acknowledges  the  payment  of  $105, 
being  in  full  for  rent  ''up  to  date,''  words  which,  if  taken 
t)  the  letter,  mean  up  to  the  3rd  of  March,  1860.  When 
we  know  that  the  rent  was  reserved  yearly^  and  therefore 
was  due  on  the  1st  of  October,  we  know  that  no  rent  after 
the  1st  of  October,  1859,  was  due  on  the  3rd  of  March, 
1860,  and  that  the  defendant  could  not  have  lawfull}?-  dis- 
trained for  more.  And  when  w^e  further  learn  from  the  dis- 
tress warrant  of  the  2nd  of  March,  1860,  that  the  defendant 
had  authorised  his  bailiff  to  distrain  for  $143,  claimed  to  be 
due  as  rent  on  the  1st  of  October  preceding,  that  a  settle- 
ment is  made  between  plaintiff  and  defendant,  the  result  of 
which  is  a  receipt  for  $105,  a  very  strong  presumption 
arises  that  the  receipt  of  the  3rd  is  for  the  balance  of  the 
$143,  claimed  by  the  distress  warrant  of  the  2nd.    I  think 
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the  parol  evidence  of  the  bailiif  was  admissible,  not  to  vary 
or  to  control  the  import  of  the  receipt,  but  to  shew  the  cir- 
cumstances under  which  it  was  given,  and  to  establish  as  a 
fact  quite  independent  of  the  receipt,  that  the  settlement 
between  the  plaintiff  and  defendant  was  confined  to  the 
claim  of  rent  up  to  the  1st  of  October,  1859,  and  to  pay- 
ments or  credits  on  account  of  it.  And  therefore  that  as 
the  question  for  the  jury  was,  whether  one  year's  rent  or 
seventeen  months'  rent,  besides  the  sum  tendered,  was  due, 
we  cannot  order  a  nonsuit. 

Then  looking  at  the  very  positive  and  particular  evidence 
of  the  bailiif  who  drew  this  receipt,  I  think  it  ought  to  have 
prevailed  against  the  vague  and  inconsistent  statements  of 
conversations  in  which  the  defendant  is  represented  as  claim- 
ing rent  for  five  months  after  the  expiration  of  the  term, 
and  after  the  plaintiff  had  agreed  to  deliver  up  possession. 

I  have  no  doubt  the  evidence  of  tender  was  properly 
admitted.  The  question  raised  in  arrest  of  judgment  need 
not  be  considered  until  the  plaintiff  gets  another  verdict,  for 
I  think  we  ought  to  grant  a  new  trial  on  payment  of  costs. 

Fer  ciii\ — Rule  absolute. 


Davies  Osser,  Executor  op  McDonald  v.  The  Provincial 
Insurance  Company. 

Insurance  policy — Conditions — Further  insurance — Notice  of — Company  and 
amount  improperly  stated — Fraud. 

In  an  action  on  a  policy  of  insurance,  the  defendants  alleged  that  an  addi- 
tional insuraBce  had  been  effected  in  another  company  without  their 
being  notified  within  a  reasonable  time,  and  in  a  proper  manner,  and 
without  such  notice  being  acknowledged  by  them,  there  being  conditions 
endorsed  upon  their  policy  in  accordance  with  these  objections? 

It  appeared  that  the  notice  of  further  insurance  stated  the  amount  to  be 
larger  than  it  really  was,  and  gave  the  name  of  the  company  in  which 
the  further  insurance  wos  effected  wrongly. 

Held,  that  inasmuch  as  the  defendants  were  neither  prejudiced  nor  misled 
by  the  mistnke,  and  there  did  not  appear  to  be,  and  was  not  alleged  to 
be  any  Iraud  in  so  giving  the  notice— the  policy  was  not  thereby  vitiated, 
and  the  plaintiff  was  entitled  to  recover. 


Action  on  a  policy  of  insurance  against  fire,  issued  by 
defendants  to  plaintiff 's  testator. 
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The  declaration  was  in  tlie  usual  form  on  a  policy  of  insur- 
ance. The  defendants  pleaded  the  usual  pleas,  commencing, 
firstly,  with  a  denial  of  the  policy,  and  ending,  eighthly,  with 
a  denial  of  the  proper  proof  of  loss,  and  amongst  these  pleas 
were  some  charging  the  assured  with  fraud,  and  one  specifi- 
cally charging  him  with  having  caused  or  procured  the  fire ; 
this  part  of  the  plea  was,  however,  at  the  request  of  defen- 
dants' counsel,  struck  out  at  the  trial.  The  case  at  the  trial 
and  on  the  argument  in  term  finally  went  ofi"  on  the  issue 
raised  by  the  third  plea,  by  which  it  is  stated,  that  in  effect 
it  was  provided  by  the  policy  and  conditions  of  assurance, 
that  if  the  assured  should  make  any  other  insurance  on  the 
property  insured,  and  should  not  with  all  reasonable  diligence 
give  notice  thereof  to  the  defendants,  and  have  the  same 
endorsed  on  the  said  policy,  or  otherwise  acknowledged  by 
them  in  writing,  then  the  policy  and  insurance  should  be  void. 
And  that  in  case  of  any  subsequent  insurance  on  the  property 
notice  thereof  must  also  with  all  reasonable  diligence  be  given 
to  the  defendants,  to  the  end  that  such  insurance  might  be 
endorsed  on  said  policy,  or  otherwise  acknowledged  by  the 
defendants  in  writing,  in  default  whereof  the  policy  should 
thenceforth  cease  and  be  of  no  eff"ect.  "And  the  defendants 
say  that  after  the  time  of  making  said  policy,  and  effecting 
said  insurance,  to  wit,  on  the  1st  September,  1856,  the  plain- 
tiff 's  testator  effected  another  insurance  against  fire  on  said 
insured  property,  to  wit,  an  insurance  for  one  thousand 
pounds,  in  the  Times  and  Beacon  Fire  Insurance  Company, 
of  which  said  further  insurance  the  plaintiff's  testator  did 
not,  with  reasonable  diligence,  give  notice  to  the  defendants^ 
or  any  notice,  or  have  the  same  endorsed  on  said  policy,  or 
otherwise  acknowledged  by  the  defendants  in  writing,  where- 
by the  policy  became  void."  Issue  was  taken  on  all  the 
pleas.  The  case  was  tried  before  the  Chief  Justice  of  this 
court,  at  the  last  fall  assizes  for  the  counties  of  York  and 
Peel,  when  a  verdict  was  found  for  the  plaintiff  on  all  the 
pleas,  and  damages,  £635,  being  the  amount  of  the  plain- 
tiff 's  claim  and  interest. 

The  policy  granted  by  defendants'  company,  No.  8172,  was 
dated  9th  August,  1856,  and  insured  £500  on  merchandise. 
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In  the  body  of  the  policy  it  was  stated  :  "  If  the  assured  or  his 
assigns  shall  hereafter  make  any  other  insurance  on  the 
same  property,  and  shall  not  with  all  reasonable  diligence 
give  notice  thereof  to  this  company,  and  have  the  same 
endorsed  on  this  instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease  and  be  of  no  further 
effect.  And  in  case  of  any  other  insurance  upon  the  property 
hereby  insured,  whether  prior  or  subsequent  to  the  date  of 
this  policy,  the  assured  shall  not,  in  case  of  loss  or  damage, 
be  entitled  to  demand  or  recover  of  this  company  any  greater 
portion  of  the  loss  or  damage  sustained  than  the  amount 
hereby  insured  shall  bear  to  the  whole  amount  insured  on 
the  said  property."  By  the  sixth  condition  of  insurance 
endorsed  on  the  policy,  it  is  provided  :  "  And  in  case  of  sub- 
sequent insurance  on  property  insured  by  this  company, 
notice  thereof  must  also,  with  all  reasonable  diligence,  be 
given  to  them  to  the  end  that  such  subsequent  insurance  may 
be  endorsed  on  the  policy  subscribed  by  this  company,  or 
otherwise  acknowledged  in  writing,  in  default  whereof  such 
policy  shall  thenceforth  cease  and  be  of  no  effect.  And  in 
all  cases  of  insurance,  this  company  shall  be  liable  for  such 
rateable  proportions  of  the  loss  or  damage  happening  to  the 
subject  insured  as  the  amount  insured  by  the  company  shall 
bear  to  the  whole  amount  insured  thereon  without  reference 
to  the  dates  of  the  different  policies."  It  is  mentioned  in 
the  body  of  the  policy  that  there  is  further  insurance  for 
£800,  in  the  jEtna  Insurance  Company.  On  the  1st  of 
September,  1856,  the  plaintiff 's  testator  effected  with  "  The 
Beacon  Life  and  Fire  Insurance  Company,"  insurance  to  the 
amount  of  one  thousand  pounds.  On  the  6th  September, 
1856,  defendants'  agent  at  Belleville  wrote  a  letter  from 
that  place  to  the  manager  at  the  head  office  in  Toronto,  re- 
questing him  to  take  notice  that  a  further  insurance  had 
been  effected  on  merchandise  covered  by  their  policy  8172, 
W.  C.  Macdonald,  in  Equitable  £1200.  Opposite  this  is 
entered  in  red  ink  on  the  letter,  "  noted."  He  further  stated, 
that  he  was  desired  to  mention  that  the  insurance  upon  the 
property  was  rather  more  than  it  should  be,  or  was  intended 
to  be,  owing  to  the  agents  of  McDonald,  Messrs.  Gillespie  & 
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Co.,  of  Belleville,  (to  whom  the  policy  was  transferred,)  re- 
newing their  policy,  and  McDonald  himself  insuring  at  home 
with  the  Equitable.  This  letter  was  apparently  received  by 
the  manager  on  the  8th  of  September,  and  on  the  11th  a  letter 
in  reply  was  sent  from  the  head  office  to  the  Belleville  agent, 
enquiring  what  was  the  average  stock  of  goods  generally 
held  by  Mr.  McDonald,  and  also  instructing  him  if  he  con- 
sidered the  amount  insured  on  them  to  be  over  their  value, 
to  cancel  a  sufficient  portion  of  their  policy  in  order  to  reduce 
the  amount  insured  to  a  reasonable  sum,  as  it  was  not  advis- 
able to  allow  the  full  value  of  the  goods  to  be  insured. 

There  is  no  evidence  to  shewthat  any  thing  further  was  done 
in  the  matter  until  about  the  19th  of  December,  when  defen- 
dants' agent  wrote  to  McDonald  on  the  subject.    Mr.  Macan- 
nany,  the  agent,  in  giving  his  evidence,  stated  that  he  thought 
he  had  applied  to  Gillespie  &  Co.  several  times  for  explanation 
about  McDonald's  stock,  but  getting  no  reply  he  wrote  to  Mc- 
Donald himself;  and  on  the  20th  December  McDonald  wrote 
to  Macannany  at  Belleville,  as  follows :    I  am  in  possession  of 
your  favour  of  the  19th  instant,  in  which  you  state  that  you 
have  been  informed  that  my  average  amount  of  stock  did  not 
amount  to  what  I  have  it  insured  for.    Now,  sir,  the  fact  is 
like  this,  I  had  intended  to  insure  to  the  amount  of  £1500, 
but  finding  that  Messrs.  Gillespie  &  Co.  had  effected  an  in- 
surance of  c£500  with  you,  I  only  insured  for  £1000.  Now, 
sir,  from  the  best  of  my  knowledge,  and  that  of  my  book- 
keeper, my  average  stock,  say  nothing  of  my  books,  is  over 
the  amount  at  which  I  am  insured.    There  is  no  person  who 
can  give  you  a  better  idea  of  my  stock  than  Messrs.  Gillespie 
or  Frank,  as  I  purchased  of  them,  just  before  buying  in  my 
new  spring  stock,  nearly  £1000.    You  will  oblige  me  by  in- 
forming yourself  to  satisfaction,  as  I  would  wish  to  be  insured 
to  nearly  the  amount  of  my  average  stock  in  some  company, 
as  I  would  much  rather  pay  insurance  than  to  be  uneasy 
about  my  effects." 

Mr.  Macannany  did  not  cancel  the  policy,  or  any  part  of 
it,  nor  take  any  steps  for  that  purpose,  as  he  was  directed  by 
the  company  to  do  if  he  considered  the  amount  insured  on 
McDonald's  stock  of  goods  over  their  value.    After  the  ex- 
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planations  contained  in  McDonald's  letter  no  further  commu- 
nication passed  between  the  company  and  the  assured  until 
after  the  fire,  which  occurred  on  the  13th  of  March,  1857. 
McDonald  furnished  proof  of  loss,  and  made  his  claim,  which 
was  resisted  by  the  company. 

During  Trinity  Term  last  Duggan,  Q.  C,  obtained  a  rule 
to  set  aside  the  verdict,  as  being  perverse  and  contrary  to  the 
judge's  charge.  The  only  point  argued  being  the  finding  as 
to  the  issue  raised  by  the  third  plea. 

The  rule  was  enlarged  until  Michaelmas  Term  last,  when 
Richards^  Q.  C,  and  Bell^  of  Belleville,  shewed  cause,  and 
contended  that  under  the  proviso  in  the  policy  and  con- 
ditions of  assurance  the  policy  is  not  void,  but  only  voidable, 
if  the  assured  did  not  give  the  notice  within  a  reasonable 
time.  The  additional  insurance  was  effected  on  the  1st  of 
September,  and  the  notice  was  given  on  the  6th ;  that  that 
was  within  a  reasonable  time,  and  if  that  be  disputed  it  is  a 
question  of  fact  for  the  jury,  which  they  have  decided  for 
plaintiff.  That  the  letter  from  the  head  office  to  Mr. 
Macannany  was  an  acknowledgment  in  writing  of  the  receipt 
of  the  notice  of  the  additional  insurance,  sufficient  to  comply 
with  the  terms  of  the  policy ;  that  the  condition  endorsed 
taken  alone  would  not  render  it  necessary  to  have  the 
acknowledgment  of  the  receipt  of  the  notice  in  writing.  That 
the  letter  to  the  Belleville  agent  was  authority  to  him 
to  make  the  necessary  enquiries,  and  if  he  was  satisfied 
with  the  amount  of  McDonald's  stock,  that  was  all  that  was 
necessary.  If  he  was  not,  he  was  directed  to  cancel  the 
policy,  so  as  to  make  the  insurance  correspond  with  the  stock. 
That  the  evidence  shews  from  the  enquiries  made  by  him  he 
was  satisfied — at  all  events  he  did  not  cancel  the  policy — 
and  allowed  the  assured  to  go  on,  supposing  all  was  right^ 
and  that  this  was  quite  sufficient  to  warrant  the  jury  in 
coming  to  the  conclusion  that  the  company  were  satisfied 
with  the  amount  insured,  or  waived  any  objection  to  it.  That 
this  view  is  stengthened  by  the  fact  that  by  one  of  the  con- 
ditions on  the  back  of  the  policy  the  company  may  cancel 
the  policy  at  any  time  if  they  think  proper,  and  having 

18  VOL.  XII. 


COMMON  PLEAS,  HILARY  TERM,  25  VIC,  1862. 


directed  the  agent  to  cancel  in  part,  if  he  was  not  satisfied  with 
the  increased  insurance,  and  he  having  omitted  to  cancel,  the 
obvious  conclusion  was  that  he  was  satisfied.  That  although 
the  notice  was  at  first  that  an  insurance  had  been  effected  for 
.£1200  ;  the  subsequent  letter  of  McDonald's  had  put  the 
amount  right,  and  if  the  company  had  claimed  that  they  were 
only  rateably  answerable  with  an  insurance  for  £1200,  they 
might  have  some  ground  for  asking  the  court  to  reduce  the 
verdict,  but  it  could  not  be  argued  that  no  notice  was  given. 
That  as  to  the  variance  in  the  name  of  the  company,  that 
was  of  no  consequence.  It  is  not  pretended  that  there  was 
more  than  the  £1000  of  additional  insurance  of  which  notice 
was  given — a  mere  mistake  in  the  name  of  the  company 
cannot  prejudice,  as  the  defendants'  company  can  only  be 
called  on  to  pay  their  proportion,  no  matter  who  are  the 
insurers  for  the  rest.  That  neither  the  policy  nor  the  con- 
ditions of  assurance  require  that  the  name  of  the  company 
with  which  the  additional  assurance  is  aifected  should  be  given ; 
that  the  substantive  averment  in  the  plea  is,  that  McDonald 
effected  additional  insurance  without  giving  notice  to  the 
defendants  within  reasonable  time,  and  having  the  same 
acknowledged  in  writing.  That  the  evidence  shewed  that 
notice  of  a  further  insurance  was  given,  and  that  defendants' 
letter  to  Mr.  Macannany  was  an  acknowledgment  of  such 
notice  in  writing.  He  referred  to  Angell  on  Insurance,  sec. 
91 ;  Sexton  v.  The  Montgomery  County  Ins.  Co.,  9  Barbers 
N.  Y.  R.  191 ;  Lampkin  v.  The  Ontario  M.  &  F.  Ins.  Co., 
12  U.  C.  Q.  B.  581 ;  Wing  v.  Harvey,  23  L.  T.  121 ; 
Pim  V.  Reid,  6  M.  &  G.  1,  to  shew  if  a  new  trial  should  be 
granted,  it  will  only  be  on  payment  of  costs. 

Duggan,  Q.  C,  contra,  contended  that  the  insurance  was 
void  unless  the  assured  gave  the  notice,  and  obtained  the 
acknowledgment  in  writing,  as  required  by  the  policy ;  that 
the  3rd  plea  ought  clearly  to  have  been  found  for  the  defen- 
dants, and  that  the  learned  Chief  Justice  so  directed  at  the 
trial ;  that  the  only  notice  that  it  could  be  pretended  had 
been  given  in  due  time  was  of  an  insurance  of  £1200  in  the 
Equitable  Insurance  Company,  whilst  the  evidence  shewed 
an  insurance  of  <£1000  with  the  Times  and  Beacon.  That 
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either  there  was  no  proper  notice  of  any  insurance  given 
within  a  reasonable  time,  or  there  was  in  addition  to  that  in 
the  Equitable,  an  assurance  with  the  Times  and  Beacon  to 
£1000,  which  would  make  void  the  policy.  That  if  the 
notice  was  not  given  in  time  the  policy  was  void,  and  no 
delay  or  want  of  further  communication  with  the  assured 
by  the  company  could  make  a  void  policy  good.  He  referred 
to  Jacobs  V.  The  Equitable  Insurance  Co.,  17  U.  C.  Q.  B.  35, 
same  case,  18  U.  C.  Q.  B.  14  &  373 ;  and  19  U.  C.  Q.  B.  251 ; 
McDonell  v.  The  Beacon,  &c.,  Insurance  Co.,  7  U.  C.  C.  P. 
308 ;  Lampkin  v.  The  Western  Assurance  Co.,  13  U.  C.  Q. 

B.  237  ;  Beid  v.  The  Gore  District  Ins.  Co.  11  U.  C.  Q.  B. 
347 ;  Coulson  v.  The  Ontario  Fire  &  M.  Ass.  Co.,  6  U.  C. 

C.  P.  65 ;  Logan  v.  Ryan,  10  U.  C.  Q.  B.  15 ;  Dafoe  v. 
The  Johnstown  D.  M.  Ins.  Co.,  7  U.  C  C.  P.  55. 

Richards,  J. — Since  the  date  of  the  policy  on  which  this 
•  action  is  brought  the  defendants  have  altered  the  form  of 
their  policies,  making  it  necessary  to  have  their  consent  to 
additional  insurance  signed  by  the  president  or  manager  of 
the  company.  But  at  the  date  of  the  policy  granted  to 
plaintiff's  testator,  the  term^j  of  the  policy  and  conditions  as 
to  additional  insurance,  were  as  stated  in  the  case,  and  as 
are  substantially  set  up  in  the  third  plea. 

The  effect  of  the  third  plea,  as  I  understand  it,  is,  that 
plaintiff 's  testator  made  a  further  insurance  for  £1000  with- 
out giving  notice  to  the  defendants,  and  having  the  same 
acknowledged  in  writing.  I  do  not  understand  the  substan- 
tive part  of  the  issue  to  be  that  he  effected  insurance  to 
£1000  in  the  "  Times  k  Beacon  Insurance  Company,"  with- 
out giving  the  notice  that  he  was  insured  in  that  particular 
company,  for  if  that  be  the  proper  view,  then  the  issue  is 
properly  found  for  the  plaintiff ;  the  policy  produced  and 
proved  at  the  trial  as  shewing  the  double  insurance,  being  a 
policy  granted  by  "  The  Beacon  Life  and  Fire  Insurance 
Company."  That  is  their  title  in  the  policy  produced,  and 
that  is  the  name  on  their  seal. 

I  think  by  the  requirements  of  the  policy  that  notice  of  any 
additional  insurance  should  be  given  with  reasgaable  diligence. 
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It  does  not  seem  necessary  to  state  in  the  notice  in  what  par- 
ticular company  the  insurance  exists,  though  no  doubt  it  would 
have  been  better  to  have  had  the  name  correctly  stated,  but 
I  do  not  see  how  a  mere  mistake  in  the  name  could  preju- 
dice the  defendants. 

It  is  also  necessary  that  the  same  should  be  acknowledged 
in  writing.  I  take  it  this  means  that  the  company  should 
acknowledge  the  receipt  of  the  notice  in  writiug.  It  was  not 
necessary  that  they  should  consent  to  the  double  insurance, 
and  if  they  were  not  willing  to  be  bound  by  their  policy 
after  receiving  such  notice,  they  were  at  liberty  to  cancel  it. 
I  do  not  see  that  it  is  necessary  that  this  acknowledgment 
should  be  in  any  writing  addressed  to  the  assured,  or  in  his 
possession.  On  the  original  notice  relating  to  the  double 
insurance,  which  I  understand  was  produced  by  the  defen- 
dants at  the  trial,  on  notice,  the  word  "Noted"  is  written 
in  red  ink.  The  receipt  of  the  letter  notifying  the  fact 
of  the  further  insurance  with  the  Equitable  is  substantially 
acknowledged  in  writing  by  defendants'  letter  to  Macannany, 
of  the  11th  of  September,  1856.  I  think  that  a  suflScient 
acknowledgment  of  the  notice,  if  the  notice  itself  is  suffici- 
ent. 

We  must  assume  that  the  giving  of  notice  on  the  6th  of 
September,  of  further  insurance  effected  on  the  1st,  was,  in 
the  opinion  of  the  jury,  using  due  diligence^  within  the 
meaning  of  the  policy  and  conditions  endorsed  on  it.  I  have 
already  said  I  think  the  notice  sufficiently  acknowledged  in 
writing,  if  good  in  other  respects.  The  only  remaining  objec- 
tions to  the  notice  are,  1st,  that  the  name  of  the  company  with 
which  the  additional  assurance  is  effected  is  not  properly 
given  ;  and,  2nd,  the  amount  of  insurance  is  stated  to  be 
£1200,  whilst  the  real  insurance  was  £1000.  I  see  no  ad- 
vantage to  the  company  in  givmgi\iQ  name,  it  might,  perhaps, 
enable  them  more  readily  to  satisfy  themselves  that  the  fur- 
ther insurance  had  been  notified  to  them  in  the  event  of.  their 
learning  from  some  other  source  that  a  double  insurance  had 
been  effected.  And  yet  I  do  not  see  how  a  mistake  in  the 
mere  name  of  the  company  in  which  the  further  insu- 
rance was   effected  can  prejudice  them.     As  it  is  not 
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pretended  that  any  but  the  insurance  in  the  Beacon  was 
effected,  nor  suggested  that  any  fraud  was  intended  as  to  the 
mistake  in  the  name,  or  that  any  injury  has,  or  can  accrue 
to  the  defendants  in  consequence  of  that  error,  I  feel  no 
hesitation  in  saying,  I  think  we  ought  not  to  give  way  to  the 
objection  to  the  notice  on  that  account.  Then  as  to  the 
mistake  in  the  amount,  if  the  assured  had  stated  the  ad- 
ditional insurance  was  only  XIOOO  when  in  reality  it  was 
£1200,  there  might  have  been  some  improper  motive  sug- 
gested ;  such  as  that  he  wished  to  deceive  the  company  by 
getting  their  consent,  so  that  in  the  event  of  a  loss  he 
would  be  able  to  get  a  larger  sum  ;  whereas,  if  he  had  stated 
the  true  amount,  the  company  would  have  cancelled  his  policy 
in  the  whole,  or  in  part,  and  thus  he  would  have  borne  part 
of  the  loss  himself,  in  the  event  of  the  goods  being  con- 
sumed, and  he  would  if  he  had  the  smaller  insurance  be  more 
careful  to  avoid  a  loss.  But  the  amount  stated  being  larger 
than  the  actual  insurance,  was  against  his  own  interests,  and 
if  the  company  had  contended  they  were  only  liable  to  pay 
the  loss  proportionably  with  a  further  insurance  of  X1200, 
they  might  possibly  have  succeeded,  if  the  further  notice  in  the 
letter  of  the  20th  December  had  not  been  given.  But  that 
letter  informing  defendants'  agent  of  the  true  amount  of  the 
insurance,  and  sent  months  before  the  fire,  seems  to  me  to 
put  the  matter  beyond  all  reasonable  doubt. 

There  is  really  no  merit  in  the  objection  taken  by  the 
defendants  as  to  this  want  of  notice  of  the  further  assurance. 
The  Company  were  informed  six  days  after  the  additional 
insurance  was  effected  of  the  fact  of  a  further  insurance. 
The  name  of  the  company  was  erroneously  given,  and  the 
amount  was  overstated,  both  probably  by  mistake,  for  I  can 
conceive  no  motive  for  any  misrepresentation  on  either  head. 
The  company  received  this  notice  and  instructed  their  agent 
to  satisfy  himself  if  the  whole  amount  insured  was  too 
large.  If  in  his  judgment  it  was,  they  directed  him  to 
reduce  the  amount  of  their  insurance.  The  matter  was 
allowed  to  go  on,  defendants'  agent  saying  he  had  applied 
from  time  to  time  to  the  agent  of  the  assured  in  Belleville 
without  getting  satisfaction  until  December,  three  months 
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after  the  notice  was  given.  Then,  on  the  19th  December 
he  wrote  to  the  assured,  and  was  promptly  answered  the  next 
day  with  full  particulars,  stating  that  the  farther  insurance 
was  only  .£1,000,  and  desiring  the  agent  to  satisfy  himself 
in  the  matter,  as  he  wished  to  be  fully  insured.  Nothing 
was  said  in  reply  to  this.  No  objection  was  made  ;  no 
attempt  to  cancel  any  part  of  the  policy.  This  being  the 
case,  the  assured  was  undoubtedly  lulled  into  security,  and 
on  the  24th  of  March,  more  than  three  months  after  his 
prompt  answer  to  the  letter  of  defendants'  agent,  his  goods 
were  burnt,  and  the  company  then  set  up  the  want  of  a 
proper  notice  of  the  further  assurance.  We  ought  not  to 
give  effect  to  this  defence  unless  compelled  to  do  so.  If  the 
facts  as  to  the  notice  were  spread  out  on  the  record  by  way 
of  replication  to  the  defendant's  third  plea,  I  doubt  not  they 
would  displace  it.  At  all  events,  if  the  name  of  the  com- 
pany in  which  the  further  insurance  was  effected  be  mat.  rial,  it 
is  not  properly  set  out  in  defendants'  plea,  and  it  is  open  to 
the  same  objection  in  that  respect  as  the  notice  given  by 
plaintiff's  testator  to  the  company.  On  the  whole  we  think 
this  rule  must  be  discharged. 


Per  cur. — Rule  discharged. 


ttJND  V.  SAVAGE* 


Lund  v.  Savage,  and 
Lund  v.  Nesbitt. 

Ejectment — Notice  of  title — Admission  of  ownership  by  plaintiff— Entitled  to 
verdict  thereon. 

Ejectmpnt  for  part  of  the  south-east  quarter  of  lot  number  10,  in  the  13th 
concession  of  Scugog,  described  by  metes  and  bounds.  The  defendant 
appeared  and  defended  for  part  of  the  south-west  quarter  of  lot  10.  The 
plaintiff"  claimed  title  by  notice  under  deed  from  Asa  and  Jefferson 
Burke. 

The  defendant,  besides  denying  the  title  of  the  plaintiff,  claimed  "  the  said 
land  mentioned  in  the  said  writ,  as  part  of  the  south-west  quarter  of  lot 
number  ten,  in  the  13th  concession  of  the  township  of  Scugog,  by  virtue 
of  a  deed  from  Asa  Burke." 

Upon  an  admission  at  the  trial  of  the  respective  ownerships  by  the  plaintiff 
of  tbe  south-east  quarter,  and  the  defendant  of  the  south-west  quarter, 
the  judge  [Richards,  J.)  ruled  that  the  plaintiff  was  entitled  to  the  ver- 
dict. 

Upon  motion  for  a  new  trial, 

Held,  that  the  defendant's  notice  amounted  to  surplusage,  and  that  the 
plaintiff  being  admitted  to  be  the  owner  of  any  part  of  the  south-east 
quarter  was  entitled  to  the  verdict. 

Remarks  and  review  of  cases  as  to  the  object  of,  and  practice  in,  actions  of 
ejectment. 

Ejectment  for  part  of  the  south-gasi  quarter  of  Ko.  10, 
13th  concession  of  Scugog,  described  as  commencing  at  a 
post  planted  in  front  of  the  concession,  on  the  division  line 
between  the  east  and  west  halves  of  the  lot.  Thence  north 
16  degrees  west,  35  chains  12  links,  to  a  post  planted  in  the 
centre  of  the  said  concession.  Thence  (north  ?)  74  degrees 
east,  three  chains  to  a  rail  fence.  Thence  following  the  said 
fence  in  a  southerly  direction  35  chains  12  links,  to  the  front 
of  the  said  concession.  Thence  south  75  degrees  west,  3 
chains  55  links,  to  the  place  of  beginning. 

The  defendant's  appearance  is  thus  entered  on  the  nisi 
prius  record  :  "  And  Lyman  Savage  has  on  the  twenty- 
second  day  of  July,  in  the  year  of  our  Lord,  1861,  appeared 
to  the  said  writ,  and  defended  for  part  of  the  m\xi]i-west 
quarter  of  lot  number  ten,  in  the  13th  concession  of  the 
township  of  Scugog." 

The  plaintiff's  notice  of  title  was  under  a  deed  dated  the 
10th  of  August,  1860,  made  between  Asa  Burke  and  the 
plaintiff,  and  under  another  deed  dated  the  12th  of  February, 
1852,  and  made  between  Jefferson  Burke  and  the  plaintiff. 
The  defendant's  notice  was,  that  besides  denying  the  title  of 
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the  plaintiff,  he  claimed  "the  said  land  mentioned  in  the  said 
writ  as  part  of  the  south-west  quarter  of  lot  number  ten,  in 
the  13th  concession  of  the  township  of  Scugog,  by  virtue  of 
a  deed  from  Asa  Burke." 

At  the  trial  before  Richards^  J.,  at  the  assizes  for  the 
county  of  Ontario,  an  admission  was  put  in,  signed  by  the 
attorneys  on  both  sides,  stating  that  the  plaintiff  was  the 
owner  of  the  south-east  quarter  of  lot  number  ten,  in  the 
13th  concession  of  the  to, vnship  of  Scugog,  and  entitled  to 
the  possession  thereof  in  this  action.  And  that  the  defen- 
dant is  the  owner  of  the  south  west  quarter  of  the  same  lot 
number  ten. 

Upon  this  the  learned  judge  ruled  that  the  plaintiff  was 
entitled  to  a  verdict,  and  the  jury  found  accordingly. 

In  Michaelmas  Term  Cameron^  Q.  C,  obtained  a  rule  nizi 
to  set  aside  the  verdict,  and  for  a  new  trial  for  misdirection, 
or  that  the  defendant  might  have  leave  to  withdraw  his  ap- 
pearance and  allow  the  plaintiff  to  sign  judgment  without 
costs. 

In  the  following  term  M.  C.  Qameron  shewed  cause.  He 
referred  to  Doe  ex  dem.  Draper's  Company  v.  Wilson,  2 
Stark  N.  P.  C.  477  ;  Adams  on  Ejectment.  24,  25 ;  and 
to  Peters  v.  Nixon,  6  Com.  PL  U.  C.  451.  And  insisted 
that  even  admitting  that  in  some  instances  a  question  of 
boundary  might  properly  arise  in  ejectment,  that  in  the 
present  case  the  writ,  the  statute,  and  the  admission,  inevit- 
ably decided  the  case  in  the  plaintiff's  favour. 

Cameron^  Q.  C,  contra,  urged  the  long  established  prac- 
tice in  Upper  Canada  under  the  old  form  of  bringing  and 
trying  ejectments,  and  that  it  was  a  convenient  mode  by 
which  disputed  boundaries  between  proprietors  of  adjoining 
lots  might  be  tried. 

Draper,  C.  J. — The  case  of  Fairclaim  v.  Shamtitle,  (3 
Burr.  1290,)  shews  fully  the  opinion  of  the  court  that  the 
action  of  ejectment  was  gradually  framed  and  moulded  as 
"  an  easy  and  expeditious  mode  of  trying  titles,'"  and  Mr. 
Adams  in  his  treatise  on  Ejectment  describes  the  action  at 
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the  time  he  wrote :  as  a  most  safe  and  expeditious  method 
of  trying  possessory  titles  unembarrassed  by  the  difficulties 
attendant  on  real  actions,  and  well  adapted  to  the  purposes 
of  substantial  justice."  It  is  easy  to  cite  numerous  dicta 
and  judgments  confirming  this,  establishing  that  both  in 
ancient  and  modern  times  the  whole  object  of  the  action  is 
to  try  titles  to  land  and  tenements,  in  order  that  the  person 
having  the  title  and  right  of  entry  may  recover  possession. 
Hence  it  follows  that  whenever  a  plaintiff  shews  that  he  is 
entitled  to  the  possession  of  any  part  of  the  premises  claimed 
by  him  in  an  ejectment,  he  is  entitled  to  a  verdict  against 
the  defendant,  though  he  may  have  claimed  much  more  than 
he  succeeds  in  proving  title  to,  and  though  his  judgment, 
since  the  Common  Law  Procedure  Act,  will  be  restricted  to 
the  part  to  which  he  has  proved  title.  (Alcock  v.  Wilshaw, 
6  Jur.  N.  S.  628.)  If  the  plaintiff  takes  possession  of  more 
than  his  title  covers,  he  subjects  himself  to  be  treated  as  a 
trespasser ;  or  the  court  may  order  the  defendant  to  be 
restored  to  possession.  (Roe  v.  Dawson,  3  Wils.  49.)  But 
in  such  a  case  the  question  of  the  precise  extent  of  the  plain- 
tiff's claim,  as  defined  by  particular  metes  and  boundaries, 
cannot  be  enquired  into.  (Doe  v.  Wilson,  2  Stark.  Ca. 
477.) 

In  the  old  form  of  the  action  of  ejectment  the  defendant 
might,  in  England,  draw  up  his  consent  rule  specially,  claim- 
ing title  to  such  lands  as  he  particularly  expressed  therein. 
By  so  doing  he  superseded  the  necessity  the  plaintiff  was 
otherwise  under,  of  proving  him  to  be  in  possession,  and  the 
plaintiff  might,  in  order  to  know  to  what  particular  land  the 
defendant  set  up  title,  summon  him  before  a  judge,  who  would 
compel  the  consent  rule  to  be  specially  drawn  up,  in  case 
the  defendant  would  admit  himself  to  be  in  possession  of 
those  lands.    (Bac.  Abr.  Ejectment.) 

It  is  true,  as  was  urged  by  the  defendant's  counsel,  that 
while  the  fictitious  system  of  bringing  ejectments  was  in 
force,  a  practice  grew  up  in  Upper  Canada,  with  the  sanc- 
tion of  the  court,  by  which  mere  questions  of  disputed 
boundary  were  tried  in  this  form  of  action.  In  Doe  v. 
Shorey,  (1  U.  C.  Q.  B.  341,)  this  practice  was  upheld.  The 
19  VOL.  XII. 


146 


COMMON  PLEAS,  HILARY  TERM,  25  VIC,  186^ 


earliest  reported  instance  of  this  that  I  have  found  is  the 
case  of  Doe  dem.  Canada  Company  v.  Roe,  (2  0.  S.  U.  C. 
Rep.  209,)  where  the  court  allowed  the  defendant  to  enter 
into  a  consent  rule  in  the  form  in  use  before  Michaelmas 
Term,  1820,  without  admitting  that  he  was  in  possession  of 
the  premises  mentioned  in  the  declaration,  and  the  practice 
Avas  sanctioned  by  the  case  of  Doe  dem.  Ross  v.  Ball,  (5  0. 
S.  U.  C.  Rep.  323.)    There  is  however  an  earlier  case 
reported  in  Taylor's  reports,  and  I  have  heard  from  unques- 
tionable authority  that  the  practice  existed  at  a  much  earlier 
period  than  these  reports  cover.    No  English  authority  has 
been  cited  to  shew  that  any  such  practice  ever  obtained  there, 
nor  have  I  met  with  an  instance  in  reports,  books  of  practice, 
or  forms  of  entries,  which  affords  reason  for  supposing  that 
the  action  of  ejectment  was  ever  considered  a  fit  mode  to  try 
mere  questions  of  boundary.    So  long,  however,  as  the  action 
was  the  mere  creature  of  the  courts,  and  the  practice  depen- 
ded on  such  rules  as  they  might  establish,  it  might  be  modified 
from  time  to  time,  to  obtain  what  was  considered  a  better 
result,  or  a  more  convenient  procedure.    This  powder  our 
court  exercised  in  Doe  v.  Pickle,  (1  U.  C.  Q.  B.  282,)  hold- 
ing that  it  was  sufficient  in  a  declaration  in  ejectment  to  des- 
cribe the  lot  sued  for  by  the  number,  concession,  and  name 
of  the  township  wherein  situate,  and  the  Chief  Justice,  after 
citing  from  Knight  v.  Syms,  (1  Salk.  254,  4  Mod.  97,)  as  fol- 
lows :  "  Names  of  places  are  neither  necessary  nor  material 
in  giving  possession,  because  they  often  change  with  the 
properties,  and  the  sheriff  must  have  sufficient  notice  out  of 
the  record  itself,  to  give  possession,"  observes,  "  This  reason 
is  wholly  inapplicable  to  land  in  this  country  designated  by 
the  proper  lot  and  concession,  for  that  is  a  name  not  liable 
to  change  at  the  will  of  the  proprietor,  but  known  and 
recorded  in  public  offices  of  the  government,  and  sufficient 
to  direct  the  sheriff  with  certainty,  better  indeed  than  any 
mode  in  use  in  England,  or  any  other  mode  that  could  be 
adopted  here."    It  may  be  observed,  however,  that  the 
maxim  of  the  necessity  for  the  sheriff 's  information  men- 
tioned in  Knight  v.  Syms,  no  longer  prevails.    In  Cotting- 
ham  V.  King,  (1  Burr.  629,)  Lord  Mansfield  says :  "  The 
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plaintiff  is  to  shew  the  sheriff,  and  is  to  take  possession  at 
his  peril  of  only  wliat  he  has  title  to;''  and  again  in  Connor 
V.  West,  (5  Burr.  2672,)  where  the  passage  from  Knight  v. 
Syms  is  referred  to.  Lord  Mansfield  reiterates  the  same 
opinion.  This  doctrine  is,  however,  questioned,  if  not 
overruled,  in  Doe  v.  Lewis,  (13  M.  &  W.  241.)  It  remains 
to  be  decided  how  the  verdict  is  to  be  entered  under  section 
21  of  the  Ejectment  Act,  i.e.,  whether  for  defendant  for  part, 
if  plaintiff  succeeds  for  part  only.  No  such  conclusive  reason 
for  trying  boundaries  in  ejectment  has,  to  my  knowledge, 
ever  been  assigned  as  is  given  in  Doe  v.  Pickle,  for  prefer- 
ing  the  designation  of  lands  by  lots  and  concessions,  to  the 
mode  usually  adopted  in  England,  and  I  feel  it  difficult  to 
say  that  the  true  object  of  actions  of  ejectment  had  not  in  a 
measure  been  lost  sight  of,  when  each  party  could  admit  the 
title  of  the  other,  and  the  sole  matter  to  be  determined  was 
the  exact  locality  of  the  division  line  between  them.  It  has 
been  argued  that  this  is  a  convenient  method  of  trying  such 
a  question,  but  the  objection  is,  that  nothing  is  finally  settled 
by  the  verdict  and  judgment.  A  case  might  arise,  where  the 
owners  of  two  adjoining  lots,  each  clearing  on  the  side  of  his 
lot  next  to  his  neighbour's,  might  so  put  up  their  dividing 
fences,  as  each  to  have  possession  of  a  small  strip  of  the 
other's  land,  and  then  each  might  bring  an  action  of  eject- 
ment against  the  other  to  try  the  boundary,  each  might 
succeed,  and  still  neither  would  be  estopped  from  trying  the 
same  matter  again  and  again,  until  they  had  exhausted  the 
means  of  indulging  their  passions  for  litigation,  for  the 
estoppel  arising  since  the  new  act,  noticed  in  Wilkinson  v. 
Kirby,  (1  Jur.  N.  S.  164,)  would  not  arise.  I  have  sup- 
posed an  extreme  but  still  possible  case,  which,  if  it  really 
happened,  would  shew  the  little  value  set  upon  the  maxims, 
interest  rei'puhlicse  ut  sit  finis  litium  and  interest  reipuh- 
licx  res  judicatas  non  rescindi  in  trials  of  contested  bound- 
aries by  ejectment. 

I  can  find  no  recognition  of,  or  sanction  for  this  course 
under  the  Common  Law  Procedure  Act,  1856,  which  is 
almost  a  transcript  of  the  English  statute  as  to  the  action 
of  ejectment,  the  principal  difference  being  an  attempt  in  our 


148        COMMON  PLEAS,  HILARY  TERM,  25  VIC,  1862. 


Statute,  by  requiring  the  claimant  and  defendant  to  give 
notice,  each  to  the  other,  of  the  title  they  respectively  in- 
tend to  set  up  at  the  trial,  to  remedy  "  the  evil  of  allowing 
title  to  be  tried  without  any  statements  of  the  grounds  either 
of  claim  or  defence,"  which  Mr.  Finlayson  points  out  (p. 
258,  note  c.)  The  same  rule  of  construction  must  apply  to 
similarly  worded  enactments,  and  in  England  ejectment  still 
is,  what  it  always  was,  the  proper  action  for  trying  titles  to 
the  possession  of  lands.  And  numerous  provisions  in  the 
statute  confirm  this  view,  and  tacitly  at  least  inhibit  the  in- 
troduction of  statements  on  which  a  mere  abstract  question  of 
boundary  could  arise.  The  writ  must  state  the  names  of  all 
the  parties  in  whom  the  title  is  alleged  to  be.  To  the  writ 
must  be  attached  a  notice  of  the  nature  of  the  title  intended 
to  be  set  up  by  the  claimant.  The  persons  named  as  defen- 
dants  are  allowed  to  appear,  not  to  plead  ;  the  defence  may 
be  limited  to  a  part  only  of  the  property  mentioned  in  the 
writ  describing  such  part  in  a  notice  to  be  served  after  ap- 
pearance, while  with  the  appearance  must  be  served  a  notice 
stating  the  mode  in  which  the  defendant  means  to  set  up 
title.  The  requiring  these  different  things  to  be  done  by 
notice,  shews  that  an  appearance  simplieiter  is  authorised, 
and  such  is  the  form  given  in  the  English  books  of  practice. 
Then,  the  issue  is  to  be  made  up  stating  the  mere  fact  of 
the  appearance,  with  its  date,  not  requiring  it  to  be  copied, 
and  as  an  appearance,  where  no  notice  limiting  it  has  been 
served,  is  declared  to  be  an  appearance  to  defend  for  the 
whole  the  forms  of  issues  given  in  the  schedule  to  the  act, 
so  state  it,  and  the  very  idea  of  an  appearance  like  that 
entered  in  the  present  case  seems  excluded  by  the  provision, 
that  at  the  trial  the  question  shall  be  whether  the  statement 
in  the  writ  (not  alluding  to  the  appearance)  of  the  title  of 
the  claimant  is  true  or  false.  This  seems  enough  to  shew 
that  the  action  still  continues  to  be  a  method  of  trying  posses- 
sory titles. 

I  see  no  authority  for  the  defendant  to  add  to  or  qualify 
his  appearance  by  adding  any  matter  beyond  the  fact  that 
he  appears  to  the  writ,  and  that  if  he  desires  to  limit  his 
defence  he  must  do  so  by  notice.    I  think,  therefore,  the 
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learned  judge  was  right  in  considering  the  words,  "  and  de- 
fended for  the  south-west  quarter  of  lot  No.  10,  13th  con- 
cession of  Scugog,"  which  were  added  to  the  statement  of 
the  fact  of  appearance,  as  surplusage,  and  in  giving  to  the 
appearance  the  elfect  given  to  it  by  the  statute, namely,  "an 
appearance  to  defend  for  the  whole,"  there  being  no  notice 
limiting  the  defence  to  part.  And  I  think  the  plaintiff 
might  have  entered  the  fact  of  appearance  in  that  manner 
on  the  issue  and  nisi  prius  record.  Then  it  would  stand 
thus :  the  plaintiff  claims  part  of  the  south-east  quarter  of 
lot  No.  10,  13th  concession  of  Scugog.  The  defendant  ap- 
pears and  defends  for  the  whole,  and  then  the  defendant 
admits  the  claimant's  title.  There  could  be  no  other  result 
than  a  verdict  for  the  plaintiff. 

In  one  sense,  no  doubt,  it  may  be  said  that  every  proof  of 
title  indirectly  involves  some  proof  of  boundary,  since  every 
parcel  of  land  must  have  some  metes  and  bounds  within  which 
it  is  included.  But  the  title  to,  not  the  boundaries  of,  the 
parcel,  are  the  gist  of  the  enquiry. 

There  is  no  doubt  but  that  a  plaintiff  may  so  frame  his 
writ  by  describing  the  land  he  claims  by  certain  metes  and 
bounds,  natural  or  artificial,  and  naming  the  township  in 
which  it  lies,  and  (according  to  old  authorities)  mentioning  the 
quantity  of  land,  as  to  make  the  question  to  be  tried  virtu- 
ally one  of  boundary,  because  in  such  a  case  he  must  prove 
a  title  to  the  land  so  described  by  him,  or  at  least  to  some 
part  of  it.  If  a  writ  were  so  framed  and  served,  and  the 
defendant  entered  a  general  appearance,  and  then  at  the 
trial  admitted  the  plaintiff 's  title,  there  would,  I  apprehend, 
be  nothing  left  to  be  tried,  for  the  question  of  title  being  dis- 
posed of  no  other  defence  could  be  raised,  unless  under  the 
survey  act,  of  which  I  shall  speak  presently'.  In  such  a  case, 
however,  the  defendant  might  limit  his  defence  (not  his  ap- 
pearance) to  a  part  of  the  land  within  the  boundaries  set  out 
by  the  plaintiff,  giving  a  description  of  such  part,  and  then 
again  the  plaintiff  would  have  to  prove  title,  and  the  question 
of  boundary,  i.  e.,  of  title  to  the  land  included  within  the 
specified  boundaries  would  come  up.  This,  however,  would 
be  the  exception  rather  than  the  rule,  and  such  a  question. 
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cannot,  in  my  humble  judgment,  be  raised  where  the  plain- 
tiff claims  only  in  his  writ  a  specified  lot,  by  number  and 
concession,  or  some  specified  portion  of  such  a  lot  so  named. 
As  to  the  53rd  and  54th  sections  of  Consolidated  Statutes  of 
U.  C,  ch.  93,  it  appears  to  me  the  defendant  may,  by  the 
notice  provided  for  in  the  Ejectment  Act,  limit  his  defence  to 
the  specific  piece  of  land,  which,  though  not  his  own,  he  has 
improved  in  consequence  of  unskilful  survey,  and  as  a  notice 
of  title  he  may  state  that  he  claims  only  under  the  provisions 
of  this  act.  He  may  also  give  the  notice  provided  for  in 
sec.  54,  in  order  to  obtain  costs  under  its  provisions.  I  do 
not  perceive  that  such  a  course  would  be  incompatible  with 
the  provisions  of  either  act.  A  defendant  may  perhaps  find 
it  difficult  to  deny  the  plaintiff's  title  according  to  the  bound- 
ary established  by  the  survey  act,  and  at  the  same  time  claim 
compensation  from  the  plaintiff,  because  the  land  is  his,  and 
the  defendant  has  by  error  improved  it.  He  will,  however, 
only  be  prevented  from  setting  up  two  statements  at  variance 
with  each  other,  and  that  with  a  full  knowledge  or  oppor- 
tunity of  knowledge  of  the  facts.  I  do  not  feel  that  such  a 
consequence  creates  any  insuperable  difficulty. 

In  the  old  forms  of  declaration  land  was  claimed  as  so 
many  acres  of  arable  land,  so  many  of  meadow  land,  so  many 
of  pasture  land,  &c.,  situate  in  some  parish,  ville,  township, 
&c.  Perhaps  it  would  be  held  that  under  the  act  a  more 
definite  description  would  be  necessary  in  the  writ,  and  that 
this  would  not  amount  to  reasonable  certainty,  i.  e.,  such  a 
particular  description  as  would  deprive  the  opposite  side  of 
any  just  reason  for  saying  they  are  misled.  But  here  the 
plaintiff  sets  out  with  claiming  a  part  of  the  south-east 
quarter  of  lot  No.  10 ;  every  other  description  of  his  claim  is 
subordinate  to,  and  overridden  by  this.  And  had  he  merely 
claimed  a  part  of  the  south-east  quarter  without  giving  a 
particular  description,  the  defendant  could  not  have  been 
misled,  or  have  had  a  right  to  complain  of  want  of  reason- 
able certainty,  unless  he  meant  to  defend  for  some  part  of 
the  south-east  quarter.  If  the  plaintiff  proved  at  the  trial  a 
title  to  all  the  south-east  quarter,  he  proved  a  title  to  every 
part  of  it,  and  would  be  entitled  to  a  verdict  without  giving 
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evidence  of  the  boundaries  in  the  writ.  And  after  a  judg- 
ment on  that  verdict  he  would,  as  appears  to  me,  be  a  tres- 
passer, notwithstanding  the  particular  description,  if  he  took 
possession  of  any  piece  of  land  which  was  not  in  fact  a  part  of 
the  south-east  quarter  of  10.  When  neither  party  disputes 
the  title  of  the  other,  and  there  is  no  matter  in  issue  but 
the  boundary  line  between  them,  I  cannot  hold  that  ejectment 
is  the  proper  remedy.  I  do  not  find,  as  I  have  already 
remarked,  that  it  was  ever  so  treated  in  England  before  the 
Common  Law  Procedure  Act,  and  since  our  C.  L.  P.  Act,  it 
is  impossible  to  assert  that  the  question  can  be  raised  with- 
out permitting  the  defendant  to  put  on  the  record  a  qualified 
or  special  appearance,  such  as  the  statute  does  not  sanction, 
and  for  which  I  am  able  to  find  no  precedent,  nor  that  I  am 
aware  of  has  the  learning,  industry,  and  research  that  has 
in  other  quarters  been  exercised  on  the  question  been  more 
successful.  It  is,  in  my  humble  judgment,  where  boundary  is 
an  indispensible  incident  to  establishing  title  that  it  can  be 
brought  up  in  ejectment. 

In  my  opinion  therefore,  the  rule  for  a  new  trial  must  be 
discharged.  I  see  no  objection  to  granting  that  part  of  the 
rule  which  asks  that  the  defendant  may  withdraw  his  appear- 
ance, and  let  the  plaintiff  take  judgment  by  default,  but  it 
can  only  be  on  payment  of  costs. 


Lund  v.  Nesbitt. 

This  case  is  precisely  similar  in  principle.  The  facts  are 
somewhat  stronger  for  the  plaintiff  in  this  respect,  that 
the  plaintiff  claims  lot  number  twelve  in  the  thirteenth  con- 
cession of  Scugog  without  any  other  description,  and  the 
defendant  appears  and  defends  for  part  only  of  the  said 
premises,  that  is  to  say,  that  part  included  between  a  certain 
line  run  by  W.  E.  Yarnold,  provincial  land  surveyor,  as  the 
division  line  between  lots  eleven  and  twelve,  and  the  waters 
of  the  Scugog  lake  west  of  the  said  line. 

This  is,  I  think,  beyond  doubt,  a  defence  for  part  of 
number  twelve,  which  lot  constitutes  the  "  said  premises" 
mentioned  in  the  writ. 


152         COMMON  PLEAS,  HILARY  TERM,  25  VIC,  1862. 

When  at  the  trial  it  was  admitted  that  the  plaintiff  was 
the  owner  of  broken  lot  number  twelve  in  the  thirteenth 
concession  of  the  township  of  Scugog,  and  entitled  to  the 
possession  thereof,  the  case  was  at  an  end  and  the  plaintiff 
entitled  to  recover,  although  the  plaintiff  admitted  that  the 
defendant  was  the  owner  of  lot  number  eleven  in  the  thir- 
teeth  concession  of  the  township  of  Scugog  and  entitled  to 
the  possession  thereof. 

In  mj  opinion  the  same  result  must  follow  as  in  the  last 
case. 

I  only  desire  to  add  in  respect  to  both  cases  that  I  have 
considered  the  77th  section  of  the  Ejectment  Act,  which 
gives  the  courts  the  like  jurisdiction  over  the  proceedings  as 
was  theretofore  exercised  in  the  action  of  ejectment  so  as 
to  secure  a  trial  of  the  title  and  of  actual  ouster  when 
necessary,  and  for  all  other  purposes  for  which  such  jurdis- 
diction  might  have  been  exercised.  In  Whitworth  v. 
Humphries,  6  Jur.  S.  231,  Martin,  B.,  was  considering 
the  corresponding  section  on  the  English  statute,  and  he 
says  in  substance,  that  the  object  of  this  clause  was  to  enable 
the  court  to  ensure  a  trial  of  the  title,  and  not  to  add  "  any 
express  enactment  to  the  statute."  I  entirely  accede  to 
this  view,  and  cannot  find  in  this  section  any  authority  for 
taking  the  title  pro  eonfessOy  and  then  proceeding  to  try  a 
mere  question  of  boundary  lines, 

Richards,  J. — I  think  the  Ejectment  Act,  as  it  is  called 
in  the  Consolidated  Statutes,  has  the  effect  of  changing  to 
some  extent  the  law  as  to  the  mode  of  setting  up  the  claims 
of  plaintiffs  to  the  premises  they  desire  to  recover  in  eject- 
ment, and  also  as  to  the  way  in  which  defendants  can  set  up  the 
title  to  the  lands  of  which  they  are  in  possession.  I  mean  in 
the  observations  I  make  when  mentioning  the  former  or  old 
practice  in  ejectment ;  the  practice  which  prevailed  when  the 
proceedings  were  conducted  in  the  names  of  John  Doe  and 
Richard  Roe.  Under  the  old  practice  the  declaration  was 
general,  and  was  for  a  certain  number  of  acres  of  land,  and 
for  a  certain  number  of  messuages,  &c.  It  often  became 
necessary  for  the  defendant  to  specify  the  particular  land  for 
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which  he  defended,  otherwise  there  would  really  have  been 
no  certain  issue  raised.  The  courts  too  always  had  the  power 
of  controlling  the  parties  to  the  suit,  and  could  mould  the 
consent  rule  in  such  a  way  as  to  have  the  real  question  in 
dispute  between  the  parties  tried  in  the  action. 

Under  the  first  section  of  the  Ejectment  Act  it  is  declared 
that  the  property  claimed  shall  be  described  in  the  writ  with 
reasonable  certainty.  By  the  12th  section  an  appearance, 
without  confining  the  defence  to  a  part,  shall  be  deemed  an 
appearance  to  defend  for  the  whole.  And  by  the  same  sec- 
tion any  person  appearing  to  the  writ  might  limit  his 
defence  to  a  part  only  of  the  property  mentioned  therein 
by  describing  the  part  with  reasonable  certainty  in  a  notice 
which  must  be  served  within  four  days  after  appearance. 
By  the  8th  section  the  defendant,  with  his  appearance,  shall 
file  a  notice  setting  out  the  title  under  which  he  claims. 
Under  the  16th  section  the  plaintiff  may  make  up  an  issue 
by  setting  forth  the  writ  stating  the  fact  of  the  appearance 
with  its  date,  and  the  notice  limiting  the  defence,  if  any,  so 
that  it  may  appear  for  what  part  of  the  land  defence  is  made. 
The  issue  by  the  form  given  in  the  statute  states  that  the 
defendant  has  appeared  to  the  writ,  and  has  defended  for  a 
part  of  the  land  in  the  writ  mentioned,  that  is  to  say,  des- 
cribiug  it,  or  the  whole  of  the  land  therein  mentioned,  as  the 
case  may  be.  By  the  21st  section  on  proceeding  to  trial  the 
particulars  of  the  claim,  and  defence  and  notices  of  title, 
shall  be  annexed  to  the  record  by  plaintiff,  and  the  question 
at  the  trial  shall  be  whether  the  statement  in  the  writ  of  the 
title  of  the  claimant  is  true  or  false,  and  if  true,  whether  to 
the  whole  or  part,  and  if  to  part,  then  which  part. 

The  reasonable  certainty  required  by  the  Ejectment  Act 
has  been  usually  considered  to  be  such  a  description  as  will 
enable  the  property  claimed  to  be  identified  with  certainty. 
When  that  is  the  case,  it  seems  to  me  that  the  defendant, 
by  simply  appearing  must,  under  the  12th  section,  be  deemed 
to  defend  for  that  which  has  been  described.  I  cannot  see 
how  he  has  power  to  say,  I  defend  possession  of  the  lot  you 
describe,  (for  example,  it  is  described  lot  No.  8,  in  the  10th 
concession  of  a  township,)  and  that  it  is  not  lot  Ho.  8,  as  you 
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describe  it,  but  number  7.  I  see  nothing  in  the  act  authorising 
that  to  be  done.  All  that  a  defendant  can  do  is  either  to  appear, 
which,  under  the  statute,  is  a  complete  denial  of  plaintiff's 
title  to  the  land  claimed,  or  he  can  limit  his  defence  after 
appearance  to  a  portion  of  the  land  claimed  and  described, 
by  giving  the  notice  required  within  four  days  after.  If  in 
a  record  made  up  for  trial,  the  land  claimed  by  the  plain- 
tiff is  described  as  lot  No.  8,  in  the  10th  concession  of  a 
named  township  ;  and  it  is  stated  that  the  defendant  on  a 
certain  day  appeared  in  person  to  the  said  writ  and  defended 
for  the  whole  of  the  land  therein  m.entioned,  which  he  claimed 
a3  lot  No.  7,  could  the  judge  say  any  thing  more  to  the 
jury  than  that  on  the  plaintiff  proving  his  title  to  No.  8,  he 
must  recover  ;  if  that  would  be  the  proper  direction,  then, 
can  it  make  any  difference  when  plaintiff  claims  the  east  half  of 
a  lot,  and  defendant  enters  an  appearance  and  says  in  his 
notice  he  defends  for  the  part  of  the  land  in  the  writ  men- 
tioned, up  to  and  west  of  the  fence  used  by  the  plaintiff 
and  defendant  for  the  last  ten  years  as  line  fence  between 
the  E.  &  W.  halves  of  the  lot,  which  he  claims  as  a  part 
of  west  half  of  the  lot  ?  I  think,  taken  in  connexion  with 
the  statute,  the  logical  consequence  is,  that  the  defendant 
claims  a  part  of  the  land  which  plaintiff  has  described,  and 
when  it  is  admitted  that  plaintiff  owns  the  east  half  of  the 
lot  he  must  recover,  though  defendant  says  in  the  latter 
part  of  his  notice  that  he  claims  it  as  a  part  of  the 
west  half.  The  effect  of  defendant's  statement  if  strictly 
construed,  being,  I  defend  for  a  part  of  the  east  half  of  the  lot, 
which  I  claim  is  a  part  of  the  west  half  of  the  same  lot,  and 
this,  of  course,  involves  an  absurdity. 

If  the  plaintiff  had  described  the  piece  of  land  claimed 
by  metes  and  bounds,  or  other  general  description,  and 
added,  I  claim  that  this  piece  of  ground  is  a  part  of  the 
east  half  of  the  lot,  and  the  defendant  had  simply  entered 
an  appearance,  and  stated  in  the  notice  that  he  claimed  that 
the  piece  of  land  described  was  part  of  the  west  half  of  the 
said  lot  to  which  he  set  up  title,  then  the  question  might 
properly  arise  as  to  which  half  of  the  lot  described  the 
piece  belonged.    But  when  a  specific  lot  is  claimed  by 
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name,  I  do  not  see  clearly  how  the  defendant  can,  as  the 
statute  now  reads,  set  up  that  he  defends  for  part  of  the 
land  claimed,  which  he  says  is  another  lot. 

The  plaintiff  in  this  action  claims  'Hhe  south-east  quarter  of 
No.  10,  in  the  13th  concession  of  Scugog,  commencing 
where  a  post  has  been  planted  in  front  of  the  concession  on 
the  division  line  between  the  east  and  west  halves  of  the 
lot,  then  N.  16°  west  35  chains,  12  links,  to  a  post  planted 
in  the  centre  of  the  said  concession  ;  thence  (?  north)  74° 
east,  three  chains  to  a  rail  fence,  thence  following  the  said 
fence  in  a  southerly  direction  35  chains  12  links,  to  the 
front  of  the  said  concession,  thence  south  75°  west  3  chains, 
55  links  to  the  place  of  beginning."  As  far  as  I  am  able  to 
judge  by  this  description  there  must  be  a  very  large  portion, 
if  not  the  whole  of  the  described  piece  of  land,  on  the 
south-east  quarter  of  the  lot. 


North  half 

of  No.  10. 

d 
o 

o 

tH 

d 

o 

u 

O" 

:  1^ 

m 

m 

Front  of  13th  con. 


The  defendant  appeared  to  the  writ,  and  it  is  entered  in 
the  record  that  he  defended  for  a  part  of  the  south-west 
quarter  of  No.  10,  and  in  his  notice  of  title  he  states  he 
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claims  the  land  as  the  south-west  quarter  of  No.  10.  At  the 
trial  it  was  admitted  plaintiff  owned  the  south-east  quarter 
of  No.  10.  I  think  the  direction  that  plaintiff  must  recover 
on  the  state  of  the  record  and  the  pleadings,  with  the  admis- 
sion made,  was  correct. 

I  am  not  prepared  to  say  that  under  the  Ejectment  Act,  as 
it  now  stands,  a  question  of  boundary  may  not  be  tried  in 
ejectment.  I  think  the  inconvenience  which  frequently  arises 
from  trying  such  questions  in  this  action  is  very  great,  and, 
to  a  certain  extent,  is  a  reproach  to  the  efficient  administra- 
tion of  justice  ;  but  nevertheless,  if  parties  resort  to  that 
method,  and  frame  their  statements  so  that  a  proper  issue  is 
raised  under  the  ejectment  act,  we  must  necessarily  try  the 
issue.  I  doubt,  however,  if  the  courts  ought  to  encourage  that 
mode  of  trying  to  settle  boundaries.  I  use  the  word  trying 
advisedly,  for  it  frequently  happens  that  the  question  is  as  far 
from  being  settled  by  the  result  of  one  verdict,  as  it  was  be- 
fore a  trial  was  had.  When  the  action  of  trespass  is  resorted 
to,  the  judgment  obtained  will  possess  the  advantage  of 
binding  the  parties  and  their  privies  so  that  it  will  put  an 
end  to  the  litigation  which  the  other  mode  seems  adapted  to 
encourage,  as  long  as  the  parties  have  the  means  of  pursu- 
ing it. 

It  is  possible  that  at  the  time  of  the  passing  of  the  Com- 
mon Law  Procedure  Act  of  1856,  when  the  sections  of  our 
present  Ejectment  Act,  bearing  on  the  question  under  discus- 
sion, were  first  introduced  into  this  province,  the  legislature 
might  not  have  considered  the  effect  that  introducing  the 
English  statute  into  this  province  would  have  as  to  certain 
defences  which  had  been  usually  set  up  here  under  the  old  pro- 
ceeding in  ejectment.  But  that  cannot  prevent  us  giving  the 
proper  legal  effect  to  the  provisions  of  the  act  as  passed.  The 
judges  of  our  courts  have,  in  deciding  the  question  of  costs, 
where  judgment  in  ejectment  goes  by  default,  held  that  the 
enactments  of  the  last  act  only  permit  such  costs  to  be  re- 
covered in  the  action  for  mesne  profits.  If  this  effect  of 
changing  the  law  had  been  pointed  out  on  the  passing  of  the 
act,  I  doubt  not  it  would  have  been  remedied,  for  the  experi- 
ence we  had  under  our  ejectment  act  of  1850,  shewed  that 
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where  the  costs  formed  part  of  the  judgment,  in  cases  where 
there  was  a  default,  they  could  be  recovered  at  much  less 
expense  and  with  greater  advantage  to  all  parties,  when  the 
writ  of  possession  contained  the  fi.  fa.  for  costs,  than  by 
bringing  an  action  for  mesne  profits  to  recover  oftentimes  but 
a  few  pounds  of  costs.  The  judges  considered  in  that  case 
they  were  bound  by  the  effect  of  the  statute,  though  the  leg- 
islature, in  that  respect,  may  not  have  intended  to  make  a 
change. 

I  think  the  Ejectment  Act  has  the  effect  I  have  stated,  so 
far  as  the  case  before  us  is  concerned. 

I  have  not  overlooked  the  53  sec.  of  Con.  Stat,  of  U.  C.  ch.  93, 
the  Surveyor's  Act,  and  am  not  prepared  to  say  that  full  effect 
can  be  given  to  that  section  of  the  act,  with  the  views  I  hold 
as  to  the  ordinary  defences  under  the  Ejectment  Act.  It  is 
probable,  however,  that  under  the  78th  section  of  the  Ejectment 
Act  the  court  still  has  power  to  mould  the  proceedings  in  the 
action  so  as  to  carry  out  the  provisions  of  the  35th  section  of 
the  Surveyor's  Act,  for  the  benefit  of  defendants  who  may  have 
improved  lands,  not  their  own,  in  consequence  of  unskilful 
surveys. 

Pex  cur. — Rule  discharged. 


Lund  v.  Nesbitt. 

I  fully  concur  in  the  judgment  of  the  Chief  Justice  in  this 
case,  and  think  it  quite  clear  that  the  defence  set  up,  after 
the  admission  of  plaintiff's  title,  failed. 

I  do  not  think  that  the  decisions  of  these  cases  will  be 
found  to  conflict  with  the  judgment  of  the  Court  of  Queen's 
Bench  in  Darling  v.  Wallace,  9  U.  C.  Q.  B.  611,  and  other 
similar  cases.  I  am  of  opinion  that  both  rules  must  be  dis- 
charged, unless  defendants  desire  to  withdraw  their  pleas  ;  if 
they  do,  it  may  be  done  on  payment  of  costs. 

Per  cur. — Rule  discharged. 
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Miles  McMillan  v.  Duncan  McMillan,  and  five 

OTHERS. 

Trespass — Justification — Possession — Evidence  of. 

Trespass  qu.  cl.  freg.^  pleas  3rd  and  4th,  that  one  E.  W.  was  the  owner  of  the 
locus  in  quo,  and  justifying  by  his  authority  and  command. 

Upon  the  trial  the  learned  judge  having  refused  to  admit  evidence  that  E. 
W.  had  been  in  possession  of  the  premises  over  twenty  years,  and  that 
the  defendant  had  obtained  title  through  him,  a  new  trial  was  ordered 
without  costs. 

Trespass  qu.  claus.  freg.^  being  east  half  of  east  half  of 
lot  No.  20,  in  the  5th  concession  of  Lochiel. 

Pleas. — 1.  Not  guilty.  2.  Land,  &c.,  not  plaintiff's.  3. 
Lib.  ten.  in  Ewen  McMillan,  and  justification  by  his  com- 
mand. 4.  That  the  land  in  which,  &c.,  is  a  part  of  lot  No. 
19,  5th  concession  Lochiel,  and  was  the  land,  soil  and  free- 
hold of  Ewen  McMillan,  and  justification  under  him. 

The  case  was  tried  at  Cornwall,  before  McLean,  J. 

It  was  proved  that  a  deputy  provincial  surveyor  ran  a  line 
as  the  boundary  line,  between  lots  Nos.  19  and  20,  5th  con- 
cession of  Lochiel,  and  that  the  plaintiff  had  put  up  a  fence 
on,  or  nearly  adjoining  that  line.  If  not  quite  upon  the  line 
he  had  kept  within  it.  It  was  further  proved,  that  the  de- 
fendants had  removed  this  fence,  carrying  it  further  on,  to 
what,  according  to  the  survey,  was  the  plaintiff's  land.  It 
was  admitted,  on  the  part  of  the  defendants,  that  the  plain- 
tiff had,  some  time  before,  recovered  possession  in  an  action 
of  ejectment,  of  some  land  lying  between  the  line  so  run  by 
the  surveyor,  and  the  place  or  line  to  which  the  defendants 
removed  the  plaintiff's  fence,  and  that  the  sheriff  had  put  the 
plaintiff  into  possession  of  the  land  so  recovered. 

The  defendants  offered  to  prove  that  Ewen  McMillan, 
named  in  the  pleas  3rd  and  4th,  before  the  recovery  in  eject- 
ment, had  possession  of  the  ground  in  dispute  for  twenty 
years,  and  that  the  land  in  fact  was  his  by  virtue  of  that  pos- 
session, so  that  neither  he,  nor  they  acting  under  his  com- 
mand, had  trespassed  upon  the  plaintiff's  land.  The  learned 
judge  refused  to  admit  this  evidence,  holding  that  the  plain- 
tiff was  legally  in  possession,  and  entitled  to  maintain  tres- 
pass against  the  party  who  was  turned  out  of  possession  at 
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his  instance,  that  if  the  defendant  in  the  former  case  asserted 
title,  it  was  open  to  him  to  bring  another  ejectment,  and  that 
defendants  must  get  plaintiff  out  of  possession  before  they 
could  assert  any  right. 

On  this  ruling  the  plaintiff  had  a  verdict  of  <£2  10s. 
damages.  In  Michaelmas  Term,  Brough,  Q.  C,  obtained 
a  rule  nisi  for  a  new  trial  for  misdirection  in  rejecting  the 
evidence.  And  at  the  close  of  Hilary  Term,  S.  Richards^ 
Q.  C,  for  plaintiff,  and  Brought  Q.  C,  for  defendant,  left 
the  matter  to  the  court  without  argument,  on  the  question 
'whether  the  evidence  ought  not  to  have  been  received. 

Draper,  0.  J. — In  my  opinion  there  is  no  doubt  that 
upon  the  issues  the  defendants  should  have  been  allowed  to 
prove  that  Ewen  McMillan  had  title  to  the  locus  in  quo. 
If  (which  I  do  not  at  all  concede)  the  plaintiff  could  have 
prevented  the  defence  being  gone  into,  on  the  ground  of  his 
previous  recovering  in  ejectment,  he  should  have  replied  to 
the  pleas  instead  of  simply  putting  them  in  issue.  But  the 
defendants  have  pleaded  certain  facts,  which,  according  to 
all  authority,  are  a  good  justification  in  trespass  if  true,  and 
the  plaintiff  has  simply  denied  the  truth,  not  in  pleading 
setting  up  any  answer  to  them,  or  shewing  any  reason  why 
such  pleas  are  not  an  answer.  Under  these  circumstances 
the  defendants  had,  I  apprehend,  a  clear  right  to  give  such 
evidence  as  they  were  possessed  of  to  support  their  pleas. 

I  think  there  should  be  a  new  trial  without  costs. 

Per  cur. — Rule  absolute. 


The  Corporation  of  Essex  v.  Parke. 

Aivard — Rule  to  set  aside — Costs  of. 

The  costs  of  shewing  CDuse  against  a  rule  for  setting  aside  an  award  are 
costs  in  the  cause,  and  the  successful  party  is  entitled  thereto,  although 
no  mention  of  them  is  made  in  the  rule. 

A.  Prince  moved  for  a  revision  of  the  taxation  of  costs 
in  this  cause  so  far  as  concerned  the  allowance  to  the  plaintiffs 
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opposing  the  defendant's  motion  in  term,  upon  the  first  of 
which  motions  the  award  was  referred  back,  and  on  the 
second  the  award  was  reduced  on  the  ground  that  there  be- 
ing no  mention  of  costs  in  the  rule,  there  should  be  no  costs 
to  either  party  of  such  proceedings. 

The  affidavit  on  which  this  rule  was  moved  stated  that  at 
the  taxation  of  the  costs  the  defendant's  attorney  raised 
the  objection  before  the  master  unsuccessfully,  and  on  an 
application  to  a  judge  in  Chambers  was  referred  to  the 
court. 

He  referred  to  Lewis  v.  Harris,  2  B.  &  C.  620  ;  Eccles  v. 
Harper,  14  M.  &  W.  248  ;  Thompson  v.  Bailey,  4  Exch.  86  ; 
Delisser  v.  Towne,  1  Q.  B.  333  ;  In  re  Hall  v.  Hinds,  2  M. 
&  Gr.  847  ;  [this  case  does  not  touch  the  question  of  costs, 
and  as  to  it  generally  see  Hogge  v.  Burgess,  3  H.  &  N.  300; 
and  Hodgkinson  v.  Fernie,  3  C.  B.  K  S.  189 ;]  Blair  v. 
Jones,  6  Exch.  701 ;  Peacock  v.  Harris,  5  A.  &  E.  449  ; 
Wood  v.  Duncan,  5  M.  &  W.  87  ;  Brazier  v.  Bryant,  2 
Bowl.  600,  and  Goodhall  v.  Ray,  4  Dowl.  1,  on  which  case 
the  master  acted. 

Draper.  C.  J. — It  may  not  be  easy  entirely  to  reconcile 
the  different  cases  ;  but  that  of  Goodall  v.  Ray  seems  pre- 
cisely like  the  present  in  principle,  and  has  not  so  far  as  I 
can  find  been  overruled  or  questioned.  We  think  it  better 
to  adhere  to  it,  and  to  refuse  this  rule.  * 


Pe7  cur, — Rule  refused. 
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The  Queen  v.  Bryans. 

Arson — Wilfvlly  and  maliciously  procnri7ig  a  house  to  he  set  on  fire — Intent  to 
injure  and  defraud — Evidence  of — Admissions — Con.  Stat,  of  Canada, 
ch.  93. 

Upon  an  indictment  for  arson,  the  prisoner  was  proved  to  have  requested 
or  procured  one  S.  to  set  fire  to  the  house,  stating  that  "  he  had  his 
house  insured,  and  asked  him  if  he  would  not  set  fire  to  it."  He  also 
stated  that  "his  insurance  would  run  out  next  day,  and  that  he,  S., 
must  set  the  house  on  fire  that  night."  The  evidence  also  shewed  that 
a  sum  had  been  awarded  the  prisoner  for  his  insurance,  in  payment  of 
which  he  was  seen  to  have  a  bill  of  exchage  on  London  in  his  possession. 

The  prisoner  having  been  found  guilty,  and  the  case  coming  up  upon  points 
reserved, 

Held,  that  under  Con.  Stat,  of  Canada,  ch,  93,  sec.  4,  it  is  necessary,  where 
the  setting  fire  is  to  a  man's  own  bouse,  to  prove  an  intent  to  injure  and 
defraud,  and  that  there  was  an  insurance,  although  the  words  "with 
intent  thereby  to  injure  or  defraud  any  person,"  introduced  into  the 
Imperial  Act,  are  omitted  in  ours. 

The  indictment  alleged  that  the  prisoner  did  incite,  &c.,  one  F.  S.,  the  said 
felony  in  form  aforesaid,  to  do  and  commit  with  intent,  then  and  there, 
to  injure  and  defraud  a  certain  insurance  company  called  the  State  Fire 
Insurance  Company  of  London. 

Held,  necessary  to  prove  that  the  premises  were  insured,  but  Draper,  C.  J., 
was  of  opinion  that  the  indictment  would  have  been  sufficient  if  it  had 
ended  with  the  words  "to  injure  and  defraud" — the  insurance  being  a 
matter  of  proof,  and  that  the  prisoner's  statement  or  admission  was 
evidence  sufficient  to  support  the  indictment. —  Hagarty,  J.,  dissenting. 

SPECIAL  CASE. 

Arson. — The  indictment  contained  three  counts.  In  the 
third  count  it  was  charged  that  one  Florence  Stumpff  felo- 
niously, unlawfully,  and  maliciously  set  fire  to  a  house  of 
Richard  Bryans,  (this  defendant,)  on  the  7th  day  of  Feb., 
in  the  year  of  our  Lord  1861,  at  the  township  of  Yarmouth, 
in  the  county  of  Elgin,  and  that  the  said  Richard  Bryans 
before  the  said  felony  was  committed,  to  wit.,  on  5th  day  of 
February,  1861,  did  feloniously,  unlawfully,  and  maliciously 
incite,  move,  procure,  aid,  counsel,  hire  and  command  the 
said  Florence  Stumpff,  the  said  felony  in  form  aforesaid, 
to  do  and  commit  against  the  form  of  statute,  &c.,  and  that 
the  said  Richard  Bryans,  before  the  said  felony  was  com- 
mitted in  form  aforesaid,  to  wit.,  on  the  5th  day  of  Feb., 
1861,  did  feloniously,  unlawfully  and  maliciously  incite, 
move,  procure,  aid,  counsel,  hire,  and  command  the  said 
Florence  Stumpff,  the  said  felony  in  form  aforesaid,  to  do 
and  commit,  with  intent  then  and  there,  to  injure  and 
defraud  a  certain  insurance  company  called  the  State  Fire 
21  VOL.  XII. 
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Insurance  Company  of  London,  against  the  form  of  the 
statute,  &c. 

The  defendant  was  found  guilty  on  the  third  count  only. 
It  was  on  that  count  that  the  case  was  chiefly  rested  on  the 
part  of  the  Crown,  and  when  the  evidence  for  the  prosecu- 
tion was  closed,  the  counsel  for  the  prisoner  objected  that 
there  was  no  legal  evidence  of  an  insurance  having  been 
effected  on  the  building ;  that  that  could  only  be  proved  by 
producing  the  policy,  or  by  accounting  for  its  non-production, 
and  giving  secondary  evidence  of  its  contents. 

In  regard  to  the  alleged  insurance,  the  following  evidence 
was  given  : — 

Florence  Stumpff,  the  person  who  it  was  charged  in  the 
indictment,  was  incited  by  the  prisoner  Bryans  to  set  fire 
to  the  building,  swore  upon  the  trial,  that  the  prisoner  told 
him  he  had  his  house  insured,  and  asked  him  if  he  would 
not  set  fire  to  it." 

He  swore  further  that  the  prisoner  told  him  that  "  his 
insurance  would  run  out  the  next  day,  and  that  he  Stumpff 
must  set  the  house  on  fire  that  night."  And  afterwards 
when  the  witness  told  him  the  wind  had  changed,  and  that 
the  time  was  then  favourable,  the  prisoner  said  to  him 
"  that  he  must  set  fire  to  the  building  before  noon,  for  that 
his  insurance  would  then  expire."  That  on  a  certain  day 
after  the  fire  the  "  prisoner  went  to  London  with  a  cheque 
for  the  insurance  money." 

Another  witness,  Edward  Warren^  swore  "  that  he  was 
at  that  time  agent  for  the  State  Fire  Insurance  Company, 
that  the  prisoner  had  insurance  on  his  house  with  that 
company  for  $2, '200,  that  the  policy  had  been  surrendered 
to  the  company  after  the  fire,  and  after  an  award  had  been 
made  of  the  sum  that  the  prisoner  was  entitled  to  ;  the 
witness  produced  a  letter  to  himself  from  the  manager  of 
the  company,  stating  that  the  sum  awarded  was  $1,441 
66c."  The  letter  stated  in  effect  that  the  sum  would  be 
paid.  "  The  company  sent  a  bill  on  England  for  the 
amount,  and  witness  saw  that  bill  in  the  prisoner's  hands 
either  on  or  after  the  4th  of  April  last,  the  date  of  the  let- 
ter which  enclosed  it.  The  witness  swore  he  knew  that 
draft  had  not  been  paid." 
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Sir  J".  B.  Bohtnson,  C.  J.,  who  tried  the  case,  held 
that  the  exception  taken  was  not  entitled  to  prevail. 
But  after  the  jury  had  found  the  prisoner  guilty,  he 
refrained  from  passing  sentence,  and  stated  that  he  would 
reserve  for  consideration  in  a  superior  court  in  term,  the 
questions — 

1st.  Whether  in  the  existing  state  of  the  law  in  Upper 
Canada,  as  regards  the  crime  of  arson,  it  was  indispensable 
to  the  support  of  the  charge  against  the  prisoner  in  the 
third  count  to  prove  that  his  house  was  in  fact  insured. 

2nd.  Whether  if  it  were  indispensable  to  prove  that  fact 
the  evidence  was  sufficient  to  establish  it. 

M.  A.  Harrison,  for  the  Crown,  cited  Rex.  v.  Gibson,  1 
Bus.  &  Ryan  138  ;  Rex.  v.  Johnson,  1  Dearsleys,  C.  C. 
340 ;  Rex.  v.  Lyons,  5  Jur.  N.  S.  23 ;  Con.  Stat.  Canada, 
ch.  93,  sec.  4 ;  Rex.  v.  Farrington,  Rus.  &  Ryan  207 ; 
Philip's  case,  1  Moody  C.  C.  263;  he  contended  that  it 
is  unnecessary  in  an  indictment  to  allege  intent  to  defraud 
any  particular  person  ;  a  general  allegation  to  defraud  is  all 
that  is  necessary. 

John  Wilson,  Q.  C,  for  the  prisoner,  contended  that  if 
the  averment  is  material  it  must  be  proved  as  laid  ;  if  im- 
material it  need  not  be  proved  at  all.  Rex  v.  Doran,  1  Esp. 
127. 

Draper,  C.  J. — The  only  difference  between  our  stat. 
ch.  93,  Cons.  Stat.  Canada,  sec.  4,  and  the  Impl.  Stat.,  on 
the  same  subject  is,  that  the  latter  act  contains  the  words 
^*with  intent  thereby  to  injure  or  defraud  any  person," 
while  our  act  defines  the  offence  as  unlawfully  and  maliciously 
setting  fire  to  any  house,  (and  many  other  buildings,) 
whether  the  same  then  be  in  the  possession  of  the  ofi*ender 
or  any  other  person,  saying  nothing  about  intent. 

The  first  question  appears  to  be  whether  Stumpff,  by 
whom  the  house  was  actually  set  fire  to,  committed  a  felony, 
for  if  he  did  the  verdict  establishes  that  the  prisoner  was  an 
accessory  to  that  felony  before  the  fact. 

It  appears  that  the  prisoner,  being  owner  of  the  house, 
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would  at  common  law  liave  committed  no  offence  by  destroy- 
ing it,  whether  by  fire  or  by  pulling  it  down  to  the  ground, 
provided  that  in  so  doing  ho  did  not  infringe  the  maxim 
sic  utere  tuo  ut  alieno  non  Imdas^''  and  even  by  non-ob- 
servance of  that  rule  he  would  commit  a  civil  injury  but  not 
a  crime.  But  the  statute  makes  the  unlawfully  and  mali- 
ciously setting  fire  to  any  dwelling  house  a  felony,  and  the 
omission  of  the  words  contained  in  the  imperial  act  may 
make  our  act  at  least  as  extensive  in  its  operation  as  if  these 
words,  which  constitute  an  additional  part  of  the  definition 
and  require  additional  proof,  were  included. 

Suppose  then  that  the  prisoner  had  himself  set  fire  to  this 
house,  being  his  own  property,  the  act  would  be  felonious  or 
not,  according  as  it  was  done  unlawfully  and  maliciously. 
If  the  house  had  others  adjoining  it,  which  had  been  burnt, 
would  not  the  setting  fire  to  his  own  house  have  been  an 
offence  as  directly  causing  the  setting  fire  to  the  others, 
which  latter  act  might  be  deemed  inseparably  connected 
with  the  other  ?    Or  if  valuable  goods  of  a  third  party  had 
been  deposited  in  prisoner's  house,  and  he  set  fire  to  and 
burnt  his  house,  thereby  destroying  the  goods,  would  not 
this  act  by  reason  of  its  inevitable  tendency  to  the  destruc- 
tion of  another  man's  property,  be  unlawful ;  since,  if  so,  it 
certainly  would  be  malicious  ;  and  if  these  goods  had  been 
fully  insured,  so  that  their  destruction  caused  no  loss  to  the 
owner,  would  not  the  setting  fire  to  the  house  be  equally 
unlawful,  whether  the  prisoner  was  aware  or  not  of  the 
insurance ;  provided  that  in  both  cases  he  knew  the  goods 
were  in  his  house  ?    I  think  the  setting  fire  to  a  man's  own 
house   must   be   deemed   unlawful   within   the  meaning 
of  the  statute,  when  its  apparently  inevitable  consequen- 
ces  must    be   injurious   to    another,   and    the  prisoner 
knew  it.    This  section  of  the  statute  must,  I  think,  be 
construed  as  intended  to  protect  the  property  of  others  from 
the  acts  of  an  offender  against  its  provisions,  as  the  first 
section  is  designed  to  protect  life  by  making  the  unlawful 
and  malicious  setting  fire  to  a  dwelling-house,  any  person 
being  therein,  a  capital  felony,  and  the  protection  is  not 
designed  for  the  house,  &c.,  or  the  life  of  the  person  who 
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kindles  the  fire.  I  do  not  imagine  a  capital  felony  would 
be  committed  by  a  man  wbo  being  inside  his  own  dwelling 
house  set  fire  to  it  and  then  left  it. 

We  must,  I  think,  either  so  construe  our  statute  or  hold 
that  under  no  possible  circumstances  can  a  man  destroy  by 
fire  any  house,  &c.,  of  his  own,  without  committing  felony ; 
or  that  he  may  burn  his  own  house,  no  person  being  in  it, 
without  criminal  responsibility,  though  he  thereby  inevitably 
injures  or  destroys  the  goods  of  others,  or  causes  them  loss 
or  damage. 

I  think  that  if  any  person  designedly  sets  fire  to  his  own 
dwelling,  knowing  that  the  result  will  be  injurious  to  the  pro- 
perty of  another,  (a  question  no  more  difficult  for  a  jury 
than  one  of  intent,)  he  should  be  held  to  have  done  the  act 
unlawfully  and  maliciously,  and  against  our  statute.  His 
act  would  a  fortiori  be  criminal  if  he  intended  to  produce 
the  injury  or  loss  ;  and  therefore  if  he  burnt  his  house, 
which  was  insured,  and  claimed  and  received  the  insurance 
money,  he  would  in  my  view  be  guilty. 

Then  the  evidence  in  this  case  shews  that  he  has  procured 
another  to  do  that,  which,  if  committed  by  himself,  would 
be  a  felony,  and  is  equally  a  felony  in  the  agent  to  whom 
the  whole  object  was  made  known.  The  question  might  be 
different,  though,  as  regards  the  prisoner,  the  result  would 
be  the  same,  if  Stumpff  had  set  fire  to  the  prisoner's  house 
at  his  request  but  in  ignorance  of  his  object,  and  having  no 
reason  to  suppose  any  one  but  the  prisoner  would  be  affected 
by  the  act.  It  might  be  urged  in  Stumpff 's  defence  that 
volenti  non  jit  injuria,  and  that  his  act  was  no  felony,  and 
then  for  the  prisoner  the  question  would  arise  whether  he 
could  be  guilty  of  felony  as  an  accessory  to  an  act  not 
itself  a  felony  in  the  actor. 

This  question  does  not  arise  now,  for  Stumpff  has  sworn 
that  the  prisoner  not  only  procured  him  to  set  fire  to  the 
house,  but  told  him  his  motive,  viz.,  to  obtain  the  insurance 
money. 

In  my  view  it  was  necessary  to  prove  that  this  house  was 
insured,  because  I  am  of  opinion  that  our  statute  has  not 
made  it  a  felony  under  all  possible  circumstances,  for  a  man 
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to  set  fire  to  his  own  house,  when  his  doing  so  occasions  no 
injury  or  loss  to  another. 

In  answer  to  the  second  question  I  am  of  opinion  that 
the  prisoner's  statements  to  StumpfF  were  sufficient  evi-' 
dence  to  establish  the  fact  of  insurance.  For  the  purpose 
of  the  prosecution,  it  was  for  the  reason  given,  necessary  to 
prove  an  intent  to  injure  or  defraud,  though  it  is  not  equally 
necessary  to  have  charged  such  intent  in  the  indictment. 
It  is,  however,  alleged  that  the  prisoner  did  the  act  charged 
with  intent  "to  injure  and  defraud  a  certain  insurance 
company  called  the  State  Fire  Insurance  Co.  of  London." 

I  do  not  think  the  conviction  can  be  supported  on  the 
evidence  if  the  whole  of  this  averment  must  be  proved  as 
laid.  The  prisoner's  statements  to  StumpfF  do  not  mention 
with  whom  the  insurance  was  effected,  and  no  ground 
that  I  can  perceive  was  laid  for  the  admission  of  the 
secondary  proof  of  the  policy  spoken  of  by  Mr.  Warren. 
The  policy,  it  seems,  from  his  statement,  was  in  the  posses- 
sion of  the  insurance  company,  whose  agent  he  was.  'No 
reason  was  offered  for  its  non-production.  And  even  as  to 
the  bill  of  exchange,  which  he  stated  had  been  sent  by  the  com- 
pany for  the  amount  of  the  loss ;  he  said  he  saw  it  in  the 
prisoner's  possession,  and  that  is  the  last  account  we  have 
of  it  except  that  it  was  not  paid.  But  no  notice  to  the 
prisoner  to  produce  it  was  given,  and  though  really  the 
evidence  as  to  it  was  immaterial  so  far  as  I  can  judge,  it  was 
not,  if  material,  admissible,  because  the  proper  foundation 
was  not  laid. 

I  agree,  therefore,  that  it  is  to  Stumpff's  evidence  alone 
that  we  must  look  for  proof  of  that  intent,  which  will  make 
the  prisoner's  procuring  his  own  house  to  be  burnt  a  felony, 
and  if  it  be  necessary  to  prove  the  whole  averment,  that 
the  insurance  was  with  the  State  Fire  Insurance  Company 
of  London,  then  I  have  no  doubt  this  conviction  cannot  be 
upheld.  But  on  the  best  consideration  I  can  give  the  ques- 
tion I  think  the  averment  as  framed  unnecessary  and  super- 
fluous. It  is  not  rendered  necessary  by  the  language  of  the 
statute  in  defining  the  offence.  Primd  facie,  the  setting 
fire  to  any  house  is  unlawful,  and  malicious,  and  consequently 
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a  felony ;  when  it  comes  out  that  the  house  was  the 
property  of  the  person  setting  fire  to  it,  something  more 
must  be  proved  to  make  the  act  unlawful  and  malicious, 
and  proof  that  the  act  might  or  would  be  an  injury  to,  or  a 
fraud  upon  any  person,  and  that  the  accuised  acted  with  that 
intent  would  establish  the  unlawfulness  and  maliciousness  of 
the  act.  If  the  averment  had  been  wholly  omitted,  I  think 
the  evidence  would  have  been  admissible  ;  and  if  the  aver- 
ment had  stopped  short  wrth  the  statement  of  an  intent  to 
injure  or  defraud,  not  saying  whom,  it  would,  in  my  opinion 
have  been  enough,  if  it  be  held  that  any  such  averment  was 
necessary  to  make  a  good  indictment.  Then  that  there  is 
some  thing  more  averred,  cannot,  in  my  judgment,  alter  the 
result.  "  It  is  a  universal  principle  which  runs  through  the 
whole  of  the  criminal  law,  that  it  will  be  sufficient  to  prove 
so  much  of  the  indictment  as  charges  the  defendant  with  a 
substantive  crime."  It  is  not  a  circumstance  essential  to  the 
maintaining  this  indictment,  that  the  prisoner  should  have 
caused  his  house  to  be  set  on  fire  to  defraud  or  injure  the 
State  Fire  Assurance  Company ;  the  crime  charged  is,  that 
he  caused  and  procured  the  house  to  be  unlawfully  and 
maliciously  set  on  fire,  and  it  has  only  become  necessary  to 
prove  an  intent  to  injure  or  defraud  some  one  in  order  to 
make  the  setting  fire  to  the  prisoner's  house  by  his  own  di- 
rection unlawful  and  malicious,  and  therefore,  I  think,  that 
even  conceding  that  the  whole  averment  cannot  be  treated 
as  surplusage,  or  perhaps  more  correctly  that  being  intro- 
duced it  cannot,  consistently  with  the  case  of  Rex  v. 
Edwards,  (R.  &  R.  497,)  Rex  v.  Deeley,  (1  Moo.  C.  C.  303,) 
be  wholly  rejected,  the  latter  part  may,  and  in  support  of 
this  view  I  refer  to  Rex  v.  Pye,  (2  East.  P.  C.  786,) 
Rex  v.  Minton,  2  East.  P.  C.  1021 ;  Reg.  v.  Radley, 
(T.  &  M.  J 44,)  Reg.  v.  Williams,  (T.  &  M.  382,)  Reg. 
V.  Kealey,  (T.  &  M.  404,)  Rex  v.  Hollingberry,  (4  B.  & 
C.  329,)  Rex  v.  Jones,  (2  B.  &  Ad.  611,)  to  which  many 
other  authorities  might  be  added.  I  refer  also,  as  having  a 
bearing  on  the  question  of  intent  and  of  variance,  to  Philip's 
case,  (1  Moo.  C.  C.  263,)  and  Rex  v.  Newill,  (1  Moo.  C.  C. 
458.)    And  my  answer  to  the  second  question  is,  that  the 
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evidence  was  in  my  opinion  sufficient  to  support  the  indict- 
ment. ^ 

Richards,  J. — I  take  it  that  we  must  assume  the  legisla 
ture  meant  to  declare  the  law  in  this  province  relative  to  the 
burning  of  a  dwelling-house,  &c.,  somewhat  different  from 
what  it  is  in  England,  in  consequence  of  the  omission  of  the 
words  expressing  the  intent  in  our  act.  I  cannot  doubt  that 
charging  the  substantive  offence  of  unlawfully  and  malici- 
ously setting  fire  to  a  dwelling-house  in  an  indictment  would 
be  sufficient,  without  adding  with  intent  thereby  to  injure  and 
defraud  A.  B.  The  12th  section  of  our  act  in  the  Consolidated 
Statutes  of  Canada,  provides  that  if  any  person  unlawfully 
and  maliciously  sets  fire  to  any  stack  of  corn,  straw,  &c., 
he  shall  be  guilty  of  felony.  There  is  nothing  said  in  that 
section  about  the  intent  thereby  to  injure ;  and  Rex.  v. 
Newill,  1  Mood  C.  C.  458,  is  an  authority  that  an  indict- 
ment framed  under  the  17th  section  of  imperial  statute,'  7  & 
8  Geo.  IV.,  ch.  30,  which  as  to  this  point  is  substantially  the 
same  as  our  act,  is  good  though  no  intent  to  injure  any  one 
is  charged. 

I  think  if  any  authority  is  wanted  on  so  clear  a  point,  the 
case  referj^ed  to  is  equally  good  authority  to  shew  that  under 
our  statute  in  charging  that  a  prisoner  unlawfully  and  malici- 
ously set  fire  to  a  dwelling-house,  the  indictment  would  be 
good,  though  it  did  not  allege  that  it  was  done  with  intent 
to  injure  any  one,  the  indictment  being  in  the  very  words  of 
the  act  of  parliament  must  be  good.  I  conclude  then  the 
effect  of  our  statute  is,  when  the  indictment  charges  the 
setting  fire  to  have  been  done  "unlawfully  and  maliciously," 
that  it  depends  on  the  evidence  to  shew  that  the  act  done 
was  in  law  malicious  and  unlawful.  Whenever  that  clearly 
appears  on  the  trial  the  offence  created  by  the  statute  has 
been  committed,  and  the  indictment  stating  it  in  the  very 
words  of  the  statute,  I  cannot  doubt  the  person  charged 
would  be  rightly  convicted.  * 

By  the  evidence  given  at  the  trial,  and  under  the  finding 
of  the  jury,  these  facts  are  established  in  the  case  now 
under  consideration  ;  that  the  prisoner  incited  and  procured 
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Stumpff  to  set  fire  to  a  house  owned  by  him ;  that 
the  house  was  at  the  time  insured,  and  prisoner  desired  it 
burned  for  the  purpose  of  obtaining  the  money  for  which  it 
was  insured,  and  afterwards  had  a  cheque  for  the  insurance 
money. 

I  think  these  facts  shew  that  the  prisoner  committed  an 
offence  for  which  by  our  statutes  he  might  have  been  tried 
and  convicted  of  a  felony.  Merely  inviting  a  person  to  set 
fire  to  his  own  house  would  not  necessarily  be  unlawful ; 
if  he  did  so  maliciously  and  with  the  intention  of  burning 
his  neighbour's  house,  and  the  house  of  the  neighbour  was 
burned,  I  think  he  could  be  indicted  for  the  felony  ;  he 
would  have  done  it  unlawfully  and  maliciously,  and  would 
have  committed  the  offence  named  in  the  statute. 

In  the  case  before  us  the  act  of  the  prisoner  becomes  un- 
lawful and  malicious  from,  the  fact  that  he  caused  the  des- 
truction of  his  house  for  the  purpose  of  defrauding  the  insu- 
rance company.  As  I  have  already  intimated,  I  do  not  think 
it  necessary  to  allege  the  intent  to  defraud  in  the  indictment, 
but  having  proved  it  at  the  trial  that  was  sufficient.  It  is 
urged,  however,  that  the  indictment,  in  addition  to  stating 
the  act  to  have  been  done  unlawfully  and  maliciously, 
charges  an  intent  to  defraud  a  particular  insurance  company 
and  this  intent  must  be  proved  as  laid. 

If  it  is  not  necessary  to  allege  the  intent  to  defraud  the 
particular  insurance  company,  it  cannot  be  necessary  to 
prove  it.  The  allegation  may  be  rejected  as  surplusage. 
This  seems  to  be  the  case  with  indictments  at  common  law, 
as  well  as  those  under  statute.  There  are  authorities  of 
course,  like  Reg.  v.  Deeley,  1  Moo.  C.  C.  303,  which 
decide,  when  the  prisoner  was  charged  with  marrying  E.  C, 
widow,  his  wife  being  then  alive,  that  the  variance  was  fatal 
E.  C.  being  proved  to  have  been  a  single  woman.  These 
authorities,  I  think,  proceed  on  the  ground  that  though  it 
might  not  have  been  necessary''  to  state  that  E.  0.  was  either 
a  widow  or  single  woman,  but  being  a  matter  of  description 
of  a  person  it  must  be  proven  as  laid.  So  in  an  ordinary 
declaration  if  the  action  is  one  on  a  contract  the  contract 
must  be  proved  as  laid,  but  in  actions  of  tort,  only  material 
22  VOL.  XII. 
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allegations  need  be  proven,  the  rest  may  be  rejected  as  sur- 
plusage. I  think  the  rule  applicable  to  torts  is  equally  ap- 
plicable to  indictable  oifences.  It  is  a  matter  of  no  conse- 
quence in  what  company  the  prisoner's  house  was  insured  if 
he  caused  it  to  be  set  on  fire  for  the  purpose  of  defrauding 
the  company  with  which  it  was  insured. 

I  think  on  the  facts  of  the  case  it  was  necessary  to  shew 
that  the  prisoner's  house  was  insured  at  the  time  it  was 
burned. 

I  am  of  opinion  that  the  evidence  of  Stumpff,  if  believed 
by  the  jury,  shewed  that  the  prisoner  admitted  the  house  was 
insured,  and  from  other  of  his  statements  made  to  the  wit- 
ness that  he  desired  its  destruction  for  the  purpose  of  obtain- 
ing the  insurance  money.  I  think  this  evidence  was  admis- 
sible as  a  statement  made  by  the  prisoner  on  the  principle  of 
the  case  of  Slatterly  v.  Pooley,  and  although  the  authority  of 
that  case  has  been  questioned  it  is  held  to  be  good  law,  and 
I  am  inclined  to  think  will  not  be  shaken  unless  upon  the 
principle  that  admissions  made  by  a  prisoner  should  always 
be  well  considered  by  a  jury  before  they  act  upon  them  to 
his  prejudice.  It  seems  to  me  the  discussions  that  have 
arisen  on  the  case  of  Slatterly  v.  Pooley,  go  more  to  the 
value  of  the  admissions  made  rather  than  to  the  admissibil- 
ity of  the  admissions  as  evidence.  I  think  both  questions 
submitted  to  us  should  be  answered  in  the  affirmative,  and 
the  conviction  of  the  prisoner  affirmed. 

In  addition  to  the  authorities  quoted  by  his  Lordship,  the 
Chief  Justice,  I  would  refer  to  Scofield's  case,  2  East's  Pleas 
of  the  Crown  1028,  and  the  cases  subsequent  thereto  under 
the  head  of  Arson. 

Hagarty,  J  — It  seems  to  me  that  our  statute  accidentally, 
and  not  designedly,  omits  the  words  in  the  imperial  act  as 
to  the  intent  in  the  crime  of  arson.  In  this  case  an  intent 
is  laid  in  the  indictment  to  injure  and  defraud  the  State  Fire 
Insurance  Company.  Our  statute  makes  it  felony  unlaw- 
fully and  maliciously  to  burn  a  house,  whether  in  the  posses- 
sion of  the  offender  or  not.  As  soon  as  on  the  trial  the 
house  was  shewn  to  belong  to  the  prisoner,  the  burden  of 
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proof  lay  on  the  prosecution  to  shew  in  what  way  it  was  un- 
lawful or  malicious  for  a  man  to  burn  his  own  house,  or  pro- 
cure another  so  to  do.  In  the  indictment  the  Crown  purposes 
to  shew  this  in  a  particular  way.  If  the  prisoner  had  made 
no  remark  or  admission  respecting  an  insurance,  I  consider 
there  was  no  legal  evidence  whatever  to  convict.  The  policy 
was  doubtless  the  proper  evidence  to  prove  the  fact  charged, 
and  that  was  not  produced,  or  the  production  in  any  way 
excused.  I  consider  Mr.  Warren's  evidence  quite  insufficient 
for  the  purpose.  The  case,  therefore,  stands  on  the  prisoner's 
declarations,  and  they  amount  to  this  :  that  he  had  his  house 
insured  :  that  he  urged  his  accomplice  to  burn  it :  that  the 
insurance  would  run  out  the  next  day  :  that  it  must  be  fired 
before  noon,  as  the  insurance  would  then  expire.  He  names 
no  contract  with  any  person  or  body:  no  amount  insured: 
no  allusion  to  any  document,  and  in  this  the  case  does  not 
seem  to  fall  within  the  principle  of  Slattsrly  v.  Pooley. 
Does  this  admission,  standing  by  itself,  prove  the  allegation 
of  the  wrongful  intent  stated  in  the  indictment ;  or  in  other 
words,  does  it  prove  that  the  burning  of  his  own  property 
was  unlawful  and  malicious  ?  I  have  found  no  case  in  which 
the  unlawful  intent  was  sought  to  be  proved  in  this  manner. 
To  burn  the  house  of  another  of  itself  infers  the  unlawful  in- 
tent. To  burn  one's  own  house  carries  with  it  no  such  sugges- 
tion, and  requires  legal  proof  apart  from  the  act  itself.  I 
am  of  opinion  that  an  admission  by  the  prisoner  that  he  was 
insured  simply,  and  that  he  caused  the  fire  with  a  view  to  get- 
ting some  insurance  of  a  nature  or  amount,  or  from  a  quarter 
not  specified,  does  not  support  the  present  indictment. 

I  think  the  prosecution  was  bound  to  prove  the  particular 
statement  in  the  indictment,  alleged  as  shewing  the  act  other- 
wise lawful  to  be  unlawful  and  malicious. 

Our  statute  allowing  the  averment  of  an  intent  to  defraud 
generally  does  not  apply  to  cases  of  arson.  In  all  the  books 
on  criminal  law,  I  think  it  is  considered  that  an  intent  has 
to  be  proved  as  laid,  and  that  several  counts  are  used 
charging  intent  to  injure  or  defraud  distinct  persons  or  bodies 
to  meet  any  expected  difficulty  in  the  evidence.  As  to  the 
exactions  required  in   proving  the  insurance  contract,  I 
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refer  to  Rex  v.  Gillson,  (1  Taunt.  95;  2  Leach,  1012,)  Reg. 
V.  Carter,  (1  C.  &  K.  741,)  Reg.  v.  Kitson,  (1  Dear.  C.  0. 
187,)  (Rex  V.  Doran,  1  Esp.  127.) 

Lord  Mansfield  says,  in  Schofield's  case,  (2  East.  P.  C. 
1028,)  Here  was  an  act  done,  and  then  the  law  might  judge 
not  only  of  the  act  itself,  but  of  the  intent  with  which  it  was 
done,  and  if  the  act  were  coupled  with  unlawful  and  malicious 
intent,  though  in  itself  it  would  otherwise  be  innocent,  the 
intent  being  criminal,  the  act  becomes  criminal  and  punish- 
able." 

In  the  same  work,  page  1033,  it  is  said,  where,  in  order  to 
convict  a  party  of  a  misdemeanour  for  burning  his  own  house, 
it  is  necessary  that  the  act  should  be  founded  upon  some 
special  evil  intent  to  the  property  of  others,  it  is  necessary 
to  lay  such  intent  in  the  indictment.  But  whether  or  not 
such  intent  be  a  necessary  constituent  part  of  the  offence,  if 
it  be  laid  and  proved,  it  is  a  circumstance  highly  aggravating 
against  the  offender. 

In  reference  to  Lord  Mansfield's  words,  it  strikes  me  that 
it  strongly  upholds  the  view  I  entertain.  If  the  evidence 
shewed  all  the  facts,  including  the  fact  of  insurance,  then 
"  the  act  being  coupled  with  unlawful  and  malicious  intent, 
though  in  itself  it  would  otherwise  be  innocent,  the  intent 
being  criminal,  the  act  becomes  criminal  and  punishable." 

In  other  words,  prove  the  fact  of  arson  ;  prove  by  legal 
evidence  the  fact  of  insurance ;  thus  an  act  otherwise  inno- 
cent may  come  within  our  statute  as  an  unlawful  and  malicious 
burning. 

It  is  difficult  to  conceive  why  in  a  case  of  this  most  serious 
nature  the  Crown  should  not  be  bound  to  produce  the  best 
evidence.  The  witness.  Warren,  shewed  that  the  prisoner 
had  not  the  policy,  but  had  surrendered  it  to  the  under- 
writers. 

I  am  of  opinion  that  the  evidence  was  insufficient  to  sup. 
port  this  conviction. 

Per  cur. — Conviction  affirmed,  Hagarty,  J.,  dissenting. 
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COMSTOCK  ET  AL.  V.  TyRRELL  ET  AL. 

Commission — iVame  of  witness — Initial  letter — Sufficiency  of — Notice  of  exami- 
nation— Annulling  of. 

Upon  a  commission  to  examine  witnesses,  the  name  of  one  was  stated  to  be 
William  Lansing  Flynn,  and  in  the  return  of  the  commissioners  they  stated 
they  had  reduced  to  writing  the  answers  of  William  L.  Flynn. 

Held,  not  to  vitiate  the  commission. 

It  is  not  absolutely  necessary  that  an  examination  of  witnesses  should  take 
place  upon  the  first  day  appointed  therefor,  but  a  notice  annulling  the 
first  one,  and  appointing  a  subsequent  day  for  such  examination,  held^ 
sufficient. 

Action  for  goods  sold  and  delivered  ;  goods  bargained 
and  sold,  and  on  an  account  stated. 

Pleas. — Never  indebted,  and  payment. 

The  case  was  tried  at  London,  before  Sir  J.  B.  Robinson, 
C.  J.  The  only  question  that  arose  was  as  to  a  commission 
to  take  evidence  having  been  properly  executed.  1st. 
Becauae  a  particular  day  was  fixed  for  the  examination,  and 
notice  thereof  given  by  the  plaintiffs,  which  notice  was  aban- 
doned, and  a  new  one  appointing  another  day  given.  2nd. 
That  in  the  commission  the  name  of  the  witness  to  be 
examined  was  stated  to  be  William  Lansing  Flynn,  and  in  the 
affidavit  of  due  execution  of  the  commission  his  name  was  said 
to  be  William  L.  Flynn.  The  learned  Chief  Justice  over- 
ruled both  objections,  and  the  plaintiffs  had  a  verdict. 

M.  C.  Cameron  obtained  a  rule  nisi  in  Michaelmas  Term 
for  a  new  trial,  on  the  objections  to  the  commission ;  and 
because  it  was  not  proved  that  the  goods  were  delivered,  or 
that  proper  notice  of  the  manner  in  which  they  were  shipped 
were  given  to  defendants. 

Jellett  shewed  cause. 

Draper,  G.  J. — The  commission  is  to  examine  William 
Lansing  Flynn,  and  such  other  witnesses  as  may  be  produced 
before  them  in  this  cause.  The  interrogatories  annexed  are 
to  be  administered  to  William  L.  Flynn,  a  witness  to  be  pro- 
duced, &c.  The  defendants  filed  no  cross-interrogatories. 
William  Lansing  Flynn  was  examined,  and  signed  his  name 
in  full  to  this  deposition.    One  of  the  commissioners  makes 
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oath  that  he  reduced  to  writing  the  several  answers  of 
William  L.  Flynn,  the  witness  named  in  the  annexed  com- 
mission." The  witness  swore  the  goods  were  addressed 
according  to  the  order  of  the  defendants,  which  was  put  in 
and  proved,  and  bore  date  the  24th  of  October,  1855,  and 
were  sent  by  the  "people's  line"  of  steamboats,  on  the  3rd 
of  November,  1855,  which  was  the  "  usual  and  proper  one 
for  sending  goods  to  London,  and  the  defendants  ;"  and  that 
the  People's  Line  were  regular  forwarders  ;  and  that  on  the 
day  of  the  shipment  he  mailed  an  invoice  to  defendants, 
stating  that  the  goods  had  been  forwarded  according  to 
order. 

It  appeared  that  on  the  30th  of  August,  1861,  plaintiffs' 
attorney  served  the  defendants'  attorney  with  notice  that  the 
commissioners  would  attend  at  the  office  of  one  of  them  at 
No.  20,  Courtland  Street,  New  York,  to  examine  the  witness, 
and  that  defendants,  taking  the  necessary  steps,  might  have 
the  witness  cross-examined.  To  this  notice  a  copy  of  the  in- 
terrogatories was  attached.  On  the  5th  of  September  fol- 
lowing, a  second  notice  was  served  on  defendants'  attorney, 
cancelling  the  former  one,  and  appointing  the  examination 
at  the  same  place,  on  the  30th  of  September;  on  the 
21st  of  September  a  third  notice  was  given,  revoking 
the  two  former,  and  appointing  the  examination  on  the 
10th  of  October,  at  No.  102,  Nassau  Street,  New 
York,  and  there  it  appears  the  commission  was  executed. 
Nothing  was  laid  before  the  court  to  shew  that  the  defen- 
dants were  misled  or  prejudiced  by  the  change  of  time  and 
place.  The  latter  was  changed  because  one  of  the  commis- 
sioners, whose  office  was  the  place  first  appointed,  had 
removed. 

I  see  no  ground  for  granting  a  new  trial.  The  formal 
objections  are  of  no  weight ;  or  at  best  are  such  irregu- 
larities as  must  be  moved  against  specially  with  a  view  to  set 
aside  the  commission,  and  cannot  be  objected  to  in  this  form  ; 
and  there  was  evidence  for  the  jury  that  the  goods  were 
properly  forwarded,  and  addressed  in  compliance  with  the 
defendants'  order.  No  reason  is  laid  before  us  for  expecting 
a  different  result  if  a  new  trial  should  be  granted.    No  leave 
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to  move  for  a  nonsuit  was  reserved;  and,  for  all  that  appears, 
the  defendants  received  the  goods  in  due  course. 
The  rule  must  be  discharged. 

Per  cur. — Rule  discharged. 


Hunter  v.  Foote. 

Agreement — In  writing — For  engagement  of  plaintiff  for  a  year — Dismissal — 

Pleading. 

Action  brought  upon  an  agreement  in  writing  between  the  plaintiff  and 
defendant  hy  which  the  plaintiff  was  engaged  as  editor  of  a  newspaper 
for  the  term  of  one  year  at  a  salary  payable  quarterly.  The  defendant 
pleaded  that  the  plaintiff  so  misconducted  himself  that  he  was  obliged  to 
dismiss  him  "as  he  lawfully  might."  Upon  demurrer  the  judge  of  the 
county  court  held,  the  plea  to  put  in  issue  matters  irrelevant  to,  and 
dehors  the  contract,  and  that  it  was  bad,  but  gave  defendant  leave  to 
plead  de  novo  upon  payment  of  costs. 

Upon  appeal  to  this  court  the  judgment  was  reversed,  with  leave  to  the 
plaintiff  to  take  issue  upon  the  plea. 

Appeal  from  the  county  court  of  Middlesex. 

The  declaration  alleged  that  heretofore,  to  wit,  on  the  4th 
of  April,  1860,  by  a  certain  agreement  then  made  between 
the  plaintiff  and  defendant,  sealed  with  their  respective  seals, 
and  dated  the  year  and  day  aforesaid,  the  said  plaintiff  and 
defendant  then  agreed,  covenanted  and  promised  with  each 
other  as  follows,  that  is  to  say : 

1st.  The  defendant  agreed  to  employ,  and  thereby  em- 
ployed, the  plaintiff  for  the  term  of  one  year  from  the  1st  of 
May  then  ensuing  the  date  of  the  said  agreement,  as  editor 
of  the  London  Prototype^  of  which  paper  the  defendant  was 
then  the  owner  and  proprietor,  and  to  pay  the  plaintiff  for 
the  said  year  two  hundred  pounds,  in  quarterly  payments. 

2nd.  And  the  said  plaintiff  agreed  to  write  for  and  edit 
the  said  paper,  and  to  give  his  sole  time  and  attention  to  the 
editorial  management  thereof  in  a  proper  manner,  during 
said  time,  to  the  best  of  his  knowledge  and  ability. 

3rd.  In  the  event  of  the  said  plaintiff  being  appointed  to 
any  situation,  during  the  said  term,  by  the  government,  the 
said  agreement  was  to  become  void  from  the  date  of  the 
said  appointment,  and  the  said  defendant  was  to  have  no 
claim  upon  the  plaintiff  for  services  after  that  date* 
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And  Jhe  plaintiff  avers  that  from  the  said  1st  of  May  he 
did  according  to  the  said  agreement,  and  his  said  covenant, 
edit  the  said  paper,  and  did  from  that  time  until  the  16th  of 
January,  1861,  continue  to  edit  said  paper,  and  gave  his 
sole  time  and  attention  to  the  editorial  management  thereof, 
in  a  proper  manner,  to  the  best  of  his  knowledge  and  ability; 
and  although  the  plaintiff  hath  always  been  ready  and  will- 
ing, and  then  offered  to  continue  to  edit  the  said  paper,  and 
to  give  his  sole  time  and  attention  to  the  editorial  manage- 
ment thereof,  in  a  proper  manner,  to  the  best  of  his  know- 
ledge and  ability,  for  the  residue  of  the  said  term  of  one 
year  from  the  day  and  year  last  aforesaid,  yet  the  defendant 
not  regarding  his  said  covenant  and  agreement,  did  not,  nor 
would  permit  or  suffer  the  plaintiff  to  continue  to  edit  the 
said  London  Prototype^  during  the  residue  of  the  said  term 
of  one  year  from  the  day  and  year  last  aforesaid,  but  wholly 
hindered  and  prevented  him  from  so  doing,  and  then  wrong- 
fully discharged  the  said  plaintiff  from  the  further  perform- 
ance of  his  said  agreement,  whereby  the  plaintiff  hath  been 
deprived  of  the  sum  of  jG50  of  lawful  money  of  Canada,  being 
the  sum  payable  for  the  last  quarter  of  the  said  year,  under 
the  said  agreement ;  and  the  plaintiff  hath  also,  by  means  of 
the  premises,  remained  wholly  unemployed  during  the  resi- 
due of  the  said  term  ;  and  although  the  defendant  hath  paid 
the  plaintiff  the  sum  of  X150  for  the  first  nine  months  of  the 
said  term,  yet  he  refused,  and  still  refuses,  to  pay  the  sum  of 
£50,  or  any  sum,  for  the  residue  of  said  term,  or  for  com- 
pensation for  his  loss  of  time. 

To  which  the  defendant  pleaded,  that  at,  and  for  a  long 
time  before,  the  time  of  the  dismissal  of  the  plaintiff  from  the 
service  of  the  defendant,  the  plaintiff  conducted  himself  in 
such  an  improper,  offensive,  and  disobedient  manner  towards 
the  defendant,  that  the  defendant  dismissed  the  plaintiff,  and 
did  no  longer  keep  him  in  his  service,  as  he  lawfully  might. 

Demurrer. — That  while  the  defendant  admitted  the  agree- 
ment as  set  forth  in  the  declaration,  and  the  breach  thereof, 
he  did  not  set  up  any  sufficient  excuse  to  relieve  the  defen- 
dant. 

That  the  plea  was  no  answer  to  the  declaration,  as  it  raised 
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an  issue  tliat  the  plaintiff  did  or  said  something  that  was 
foreign  to  and  not  required  or  prohibited  to  be  done  by  the 
agreement  set  forth  in  the  declaration,  and  that  such  issue 
would  be  immaterial  and  no  defence. 

The  judge  of  the  court  below  having  decided  the  de- 
murrer in  favour  of  the  plaintiff,  the  defendant  appealed  to 
this  court  upon  the  following  grounds : 

1st.  That  notwithstanding  the  said  special  agreement,  the 
relationship  of  employer  and  employee  existed,  and  the  de- 
fendant, as  employer,  had  a  right  to  control  and  direct  the 
manner  in  which  the  plaintiff  should  serve  him ;  and  the 
plaintiff,  admitting  the  truth  of  the  plea,  that  he  conducted 
himself  in  an  improper,  disobedient,  and  offensive  manner, 
was  rightfully  dismissed  for  such  improper  conduct. 

2.  The  agreement  shews  it  was  the  plaintiff 's  duty  to  con- 
duct himself  properly  in  the  discharge  of  the  duties  to  be 
performed  under  the  agreement,  and  in  the  performance,  he 
avers,  he  conducted  himself  properly,  and  the  plea  is  an  issue 
on  this  statement,  and  not  immaterial. 

The  case  was  argued  by  M.  Q.  Oameron,  for  the  appel- 
lant ;  and 

Bead,  Q.  C,  contra. 

Draper,  C.  J. — The  plea  confesses  the  act  complained 
of  in  the  declaration,  namely,  the  dismissal  of  the  plain- 
tiff from  the  defendant's  employment  under  an  agree- 
ment set  out,  before  the  expiration  of  the  year  for  which  that 
agreement  was  made. 

Then  if  so,  it  seeks  to  avoid  and  justify  by  asserting,  that 
at,  and  for  a  long  time  before,  the  dismissal  of  the  plaintiff 
from  the  service  of  the  defendant  the  plaintiff  conducted 
himself  in  such  an  improper,  offensive,  and  disobedient  man- 
ner "  towards  defendant,  that  defendant  dismissed  him. 

I  have  no  doubt,  that  in  the  relation  existing  between  the 
plaintiff  and  defendant,  as  disclosed  by  the  agreement  stated 
in  the  declaration,  there  might  arise  circumstances  in  the 
conduct  of  the  plaintiff,  ex.  pr.,  writing  in  a  manner 
offensive  to  the  (J^f^ndant  person»illy,  or  advocating  views 
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and  opinions  contrary  to  the  avowed  principles,  political  or 
otherwise,  of  the  defendant,  and  of  those  who  were  his  sup- 
porters and  took  his  paper,  and  persisting  in  so  doing  against 
remonstrance  and  positive  prohibition,  to  the  injury  of  the 
defendant,  which  would  justify  the  dismissal. 

The  plea  is  framed  very  loosely.  1  almost  think  some 
words  have  been  accidentally  omitted,  after  the  words,  "  dis- 
obedient manner,"  to  the  effect  that  defendant  was  obliged  to 
dismiss  him,  and  was  compelled  to  put  an  end  to  his  employ- 
ment. I  should  have  felt  no  doubt,  if  such  words  had  been 
added,  the  particular  nature  of  the  misconduct  would  have 
been  matter  of  evidence,  and  the  question  would  have  been 
whether,  considering  all  the  attendant  circumstances,  it  jus- 
tijBed  plaintiff's  dismissal.  With  some  little  doubt,  I  think 
the  end  of  the  plea,  "  as  he  lawfully  might,"  contains  the 
assertion  of  a  right  to  do  the  act  complained  of  in  the  dec- 
laration, founded  on  the  previous  statement  of  plaintiff's 
disobedient,  offensive,  and  improper  conduct,  in  the  service 
and  employment  stated  in  the  declaration,  though  I  should 
have  been  better  satisfied  if  the  plea  had  in  terms  stated  that 
the  improper,  &c.,  conduct  was  in,  or  relating  to,  such  em- 
ployment. It  must  of  necessity  be  so  proved.  On  the 
whole  I  think  the  judgment  below  should  be  reversed,  and 
leave  be  given  to  the  plaintiff  to  take  issue  on  the  plea,  other- 
wise judgment  for  the  defendant  on  the  demurrer. 


Per  cwr.-— Appeal  allowed. 
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Johnson  et  al,  v.  Parke  et  al. 

Replevin — Bond — Assignment  of — Condition — Breach — Prosecution  of  with 
effect — Form  of  bond  to  coroners. 

Upon  an  action  on  a  replevin  bond  given  by  a  sheriff  and  two  sureties 
to  the  coroners  of  a  county,  conditioned  that  the  obligor  should  prosecute 
with  effect  and  without  delay  a  certain  suit  for  the  recovery  of  certain 
chattels,  the  defendants  pleaded  that  the  suit  was  still  undetermined. 

It  was  proved  by  the  production  of  the  record  that  a  verdict  had  been 
obtained  against  the  principal  obligor  with  points  reserved,  which  also 
appeared  by  production  of  a  special  case  to  have  been  decided  against 
him. 

Held,  [dubitante)  sufficient  without  shewing  the  entry  of  a  judgment  thereon 
to  entitle  the  plaintiff  to  a  verdict  for  nominal  damages.  The  verdict 
having,  however,  been-entered  for  the  penalty  of  the  bond  £1,500,  tho 
court  ordered  it  to  be  reduced  to  Is.,  otherwise  a  new  trial. 

The  defendants  having  moved  in  arrest  of  judgment  on  the  ground  that  the 
bond  was  made  to  and  assigned  by  one  coroner  of  the  county. 

Held,  that  the  bond  being  properly  set  out  in  the  declaration,  and  no  issue 
or  point  being  raised  on  the  record,  the  court  were  not  bound  to  take 
judicial  notice  that  there  were  more  coroners  than  one  in  the  county, 
and  the  declaration  was  therefore  sustained. 

Declaration  on  a  bond,  dated  the  21st  of  December,  1860, 
whereby  defendants  became  bound  to  Edward  John  Barker, 
Esq.,  one  of  the  coroners  of  the  counties  of  Erontenac,  Len- 
nox, and  Addington,  in  the  sum  of  £1,500,  subject  to  a  con- 
dition that  Corbett  should  prosecute  a  suit  then  recently 
commenced  in  the  Common  Pleas  by  him,  against  the  now 
plaintiffs,  with  effect  and  without  delay,  for  the  taking  and 
unjustly  detaining  certain  goods  and  chattels,  and  make  a 
return  of  the  said  property,  if  a  return  should  be  adjudged, 
and  should  pay  such  damages  as  the  now  plaintiffs  should 
sustain  by  the  issuing  of  the  writ  of  replevin  if  Corbett 
failed  to  recover  judgment ;  and  that  Corbett  should  observe 
and  perform  all  rules  and  orders  made  by  the  court  in  that 
suit.  Averment  that  Corbett  was,  at  the  time  of  bringing 
that  suit  and  the  execution  of  the  bond  to  the  coroners, 
sheriff  of  the  said  counties  ;  and  that  Corbett  did  not  prose- 
cute the  suit  with  effect,  but  utterly  failed  to  be  successful 
therein  and  to  recover  judgment,  but  that  the  now  plaintiffs 
were  successful  and  finally  prevailed  therein,  and  Corbett 
failed  to  pay  the  damages  sustained  by  plaintiffs  by  the 
bringing  of  that  suit,  although  the  same  were  duly  demanded^ 
whereby  the  bond  became  forfeited  to  the  said  Barker,  so 
being  one  of  the  coroners  as  aforesaid,  and  being  so  for- 
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felted,  the  said  coroner  duly  assigned  the  bond  to  the 
plaintiffs. 

Defendant  Parke  pleaded  that  Corbett  did  at  all  times 
prosecute  the  suit  in  the  condition  mentioned  without  delay, 
and  that  the  said  suit,  from  the  making  of  the  said  bond  until 
and  after  the  commencement  of  this  suit,  was  and  still  is 
pending  and  undetermined.  The  defendant  Kemp  pleaded 
a  similar  plea ;  and,  2nd,  that  Corbett  paid  the  damages 
sustained  by  the  plaintiffs  by  the  issuing  of  the  writ -of 
replevin.  The  defendant  Corbett  likewise  pleaded  that  he 
did  prosecute  the  said  suit  without  delay  and  with  effect, 
and  that  it  is  still  pending ;  and,  2nd,  that  he  paid  the 
damages  sustained  by  the  plaintiffs  in  the  writ  of  replevin 
Issue  was  taken  on  all  the  pleas. 

The  trial  took  place  at  Kingston,  before  Richards^  J. 

The  plaintiffs'  counsel  put  in  the  nisi  prius  record  in  the 
case  of  Corbett  against  the  now  plaintiffs,  on  which  was 
endorsed  "  Verdict  for  defendants  subject  to  a  special  case 
as  agreed  on  this  day,  April  26,  1861."  Signed,  "A. 
McLean,  J." 

The  plaintiffs'  counsel  further  put  in  an  exemplification  of 
the  special  case,  ending  with  the  following  entry — In  the 
Common  Pleas  sittings,  after  Easter  Term,  24  Victoria, 
Saturday,  the  22nd  of  June,  1861,  Thomas  A.  Corbett, 
plaintiff,  v.  Charles  Johnston  and  Alexander  Bowles,  de- 
fendants. Upon  reading  the  special  case  set  down  for  argu- 
ment in  this  cause,  and  upon  hearing  the  parties  by  their 
counsel,  it  is  ordered  that  the  postea  be  delivered  to  the 
defendants  in  this  cause,  on  motion  of  Mr.  Mead,  Q.  C* 
By  the  court.    Signed,  "L.  Ileyden." 

Also  the  bond  declared  upon  with  the  assignment  en- 
dorsed, and  a  note  in  the  following  words,  from  the  defend* 
ant — "  Dear  sir,  please  come  up  and  I  will  send  for  Parke 
and  arrange  the  payment  of  Johnston  v.  Corbett— 13th  of 
July,  1861."    Signed,  "Thomas  A.  Corbett.'' 

The  plaintiffs'  attorney  swore  that  he  believed  this  was 
written  in  reply  to  a  communication  from  him  to  defendants, 
threatening  proceedings  on  the  bond,  that  the  special  case 
was  disposed  of  in  term,  and  the  result  was  postea  to  the 
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defendants,  and  that  the  now  defendants  on  becoming  aware 
of  that  result  paid  the  costs  of  the  now  plaintiffs,  the  defend- 
ants therein. 

For  the  defence  it  was  objected  that  the  plaintiffs  ought, 
as  against  the  sureties,  to  prove  and  assess  damages,  and 
also  as  against  Corbett. 

That  under  the  breach  assigned,  the  plaintiffs  must  shew 
damages  beyond  the  costs  in  the  replevin  suit,  which  have 
been  paid. 

That  the  original  action  is  still  undetermined  for  want  of 
a  formal  judgment  entered  of  record. 

The  learned  judge  gave  leave  to  the  defendants  to  movcj 
and  the  plaintiffs  took  a  verdict  for  damages^  £1500  being 
the  penalty  in  the  bond. 

In  Michaelmas  Term,  Richards^  Q.  C,  obtained  a  rule! 
nid  to  enter  a  nonsuit  or  verdict  for  defendants  on  the  leave 
reserved,  or  for  a  new  trial,  the  verdict  being  contrary  to 
law  and  evidence,  and  for  misdirection,  and  for  excessive 
damages,  objecting,  that  no  judgment  being  entered  in  the 
replevin  suit,  it  was  still  undetermined^  and  that  the  defence  was 
therefore  proved.  That  plaintiffs  proved  no  damages  on  any 
of  the  breaches  alleged,  except  the  costs,  which  were  paid 
before  trial,  and  that  at  most  nominal  damages  should 
have  been  given ;  or  for  an  arrest  of  judgment,  because  the 
bond  should  have  been  to  the  coroners,  and  not  to  an  indi^ 
vidual  coroner,  and  that  Barker,  the  obligee  named  therein, 
had  not  power  by  law  to  assign  the  bond  so  as  to  vest  it  in 
plaintiffs,  and  that  the  declaration  is  bad  for  duplicity  in 
assigning  two  breaches  of  the  bond. 

Bead,  C.j  and  Agnew  shewed  cause  in  Hilary  Term, 
citing  Carter  v*  JameSj  2  D.  &  L.  242. 

Richards  J  Q.  C,  in  support  of  his  rule,  referred  to  Duke 
of  Ormond  v.  Brierly,  12  Mod*  380  \  Morris  v.  Matthews,  2 
Q.  B.  293  ;  Brackenbury  v.  Pell,  12  Ea.  585 ;  Harrison  v. 
Wardle,  5  B.  &  Ad.  146  ;  Becker  V.  Ball^  18  U.  Q.  B. 
192 ;  Stanfeld  v.  Hellawell,  7  Ex.  373. 

Draper,  C.  J.— The  defendants  offered  no  evidence  at  the 
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trial,  and  all  the  questions  are  raised  on  the  pleadings,  and 
the  plaintiffs'  proofs. 

I  did  not,  when  the  rule  was  moved,  understand  that  the 
defendants  had  leave  reserved  to  move,  or  I  doubt  if  I  should 
have  concurred  in  granting  a  rule  nisi  for  a  new  trial. 
Except  as  to  the  question  of  damages,  every  other  point 
available  on  the  motion  for  new  trial  is  equally  so  on  the 
motion  to  enter  a  nonsuit  or  verdict  for  defendants. 

The  first  question  seems  to  be,  whether  it  is  sufficiently 
established  that  Corbett  did  not  prosecute  his  action  of 
replevin  with  effect,  for  that  is  the  breach.  Two  of  the  de- 
fendants in  their  pleas  assert  what  is  not  complained  against, 
that  he  prosecuted  without  delay.  He  pleads  that  he  prose- 
cuted with  effect,  a  statement  inconsistent  with  the  latter 
part  of  his  plea,  if  the  dicta  as  to  what  prosecuting  with 
effect  means  are  sound  law.  But  all  three  defendants 
plead  that  the  suit  is  as  yet  pending  and  undetermined, 
which  I  should  be  disposed  to  consider  a  confession,  that  as 
yet  it  is  not  prosecuted  with  effect. 

As  to  the  meaning  of  that  phrase,  LeBlano,  J.,  asks, 
"What  else  can  it  mean  than  that  it  was  prosecuted  to 
judgment?"  (Brackenbury  v.  Pell,  12  Ea.  585.)  But  the 
learned  judge  was  referring  to  what  must  be  proved  to 
support  a  distinct  assertion  that  the  suit  was  prosecuted 
with  effect.  Farhe,  B.,  says,  to  prosecute  his  suit  to  a  not 
unsuccessful  termination,  is  the  true  import  of  this  term. 
(Jackson  v.  Hanson,  8  M.  &  W.  477.)  To  prosecute  with 
effect,  is  to  succeed  in  the  suit.  (Tummons  v.  Ogle,  6  E.  & 
B.  571.)  Still,  under  certain  circumstances,  though  a  plain- 
tiff in  replevin  has  never  carried  on  his  suit  to  judgment,  an 
alleged  breach  of  the  condition  to  prosecute  with  effect  may 
not  be  sustained.  As  where  the  plaintiffs  died  pending  the 
action  of  replevin,  and  before  a  nonsuit  or  verdict  passed 
against  him.  (Duke  of  Ormond  v.  Bierly,  Garth.  519; 
Morris  v.  Matthews,  2  Q.  B.  293.) 

The  evidence  shews  that  a  verdict  was  rendered  against 
Corbett,  subject  to  the  opinion  of  the  court  on  a  special  case, 
which  case  has  been  argued,  and  a  rule  of  court  issued 
awarding  the  postea  to  the  now  plaintiffs. 

According  to  the  cases  I  have  referred  to,  that  evidence 
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would  entirely  fail  to  establish  that  the  replevin  suit  was 
prosecuted  with  effect,  and  the  defence  must  turn  on  the 
other  point,  whether  it  be  still  pending  and  undetermined. 
According  to  Brackenbury  v.  Pell,  (already  referred  to,)  it 
lies  on  the  plaintiffs  to  establish  the  breach  against  this  plea, 
by  shewing  a  legal  determination  of  the  suit,  adverse  to  the 
plaintiff,  or  more  correctly  speaking,  whereby  the  plaintiff 
did  not  succeed.  I  do  not  see  why  the  plaintiffs  did  not 
enter  judgment  in  the  former  suit,  before  commencing  this. 
Looking  at  the  date  of  the  writ,  (16th  July,  1861,)  they 
had  plenty  of  time  before  the  autumn  assizes. 

I  have  not  succeeded  in  finding  any  authority  which 
directly  determines  this  question.  There  is  an  analogy  in 
actions  for  malicious  arrest,  where  it  is  necessary  to  prove 
that  the  former  suit  is  at  an  end.  But  there  are  cases 
which  shew  that  this  does  not  mean  that  judgment  must 
always  be  entered  in  favour  of  the  party  complaining  of  the 
arrest.  A  judge's  order  to  stay  proceedings,  which  was 
afterwards  made  a  rule  of  court,  has  been  held  sufficient. 
(Austin  V.  Debnam,  3  B.  &  C.  139  ;  Brook  v.  Carpenter,  3 
Bing.  297.)  But  that  was  considered  as  sufficient  to  shew 
that  neither  party  could  take  any  farther  proceeding  in  the 
cause,  and  therefore  no  other  evidence  of  its  termination 
was  possible  ;  that  must  be  the  last  proceeding.  A  different 
opinion  has  prevailed  where  the  suit  was  terminated  by  a  stet 
processus,  by  the  consent  of  parties.  (Wilkinson  v.  Howel, 
Mood.  &  M.  495.) 

It  is  not  without  doubt  and  difficulty  that  I  have  arrived 
at  the  conclusion,  that  these  pleas  are  not  sustained,  and 
that  the  action  of  replevin  can  be  considered  as  at  an  end 
sufficiently  to  make  good  the  breach  that  Corbett  did  not 
prosecute  it  with  effect.  ,  But  the  evidence  shewed  that  the 
special  case  was  adjudged  against  him  by  a  formal  rule  of 
court,  on  which  the  plaintiffs  still  may  (as  they  ought  to  have 
done)  enter  judgment,  and  that  determination  having  been 
followed  by  the  payment  of  the  costs  taxed  against  him,  it 
is  no  longer  in  his  power,  to  all  appearance,  to  prosecute  it 
any  further,  and  though  not  in  technical  strictness,  still  in 
fg,pt  and  substance,  it  is  no  longer  pending.    My  doubts  as 
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to  this  eonclusion  have  been  rather  increased  bj  the  jndg 
ment  of  the  Queen's  Bench,  in  Becker  v.  Ball,  (18  U.  C. 
Q.  B.  192,)  where  a  plea  stating  that  an  appeal  was  pending 
from  a  judgment  in  replevin,  was  held  a  good  answer  in  an 
action  on  a  replevin  bond,  in  which  the  breach  assigned  was, 
not  prosecuting  the  replevin  suit  with  effect.  I  find  it  diffi- 
cult to  reconcile  that  judgment  with  what  is  said  bj  Lord 
Denman,  in  Doe  v.  Wright,  (10  A,  &  E.  763,)  or  with  the 
cases  cited  by  Mr.  Cressivell  in  his  argument,  at  p.  769' 
But  such  is  the  best  conclusion  I  can  form,  and  if  it  be 
erroneous,  the  plaintiffs  have  to  thank  themselves  for  the  diffi- 
culty arising  from  their  not  having  entered  their  judg- 
ment. 

As  to  the  plea  that  Corbett  paid  the  damages,  it  is  not 
proved,  for  nothing  was  paid  but  the  taxed  costs,  and  the 
action  is  brought  to  recover  the  debt,  viz. :  the  penalty  of 
the  bond ;  it  does  not  sound  in  damages,  nor  is  it  within  the 
statute  of  W.  III.  (See  Middleton  v.  Bryan,  3  M.  & 
S.  154.) 

Then  as  to  the  arrest  of  judgment.  The  sheriff  being  a 
party,  the  writ  of  replevin  would  properly  be  addressed  to 
the  coroner  or  coroners  of  the  county.  (Gilchrist  v.  Conger, 
11  U.  C.  Q.  B.  197.)  Neither  the  making  of  the  bond,  nor 
of  the  assignment  of  it,  are  put  in  issue.  The  declaration 
does  not  shew  that  there  is  any  other  coroner  than  the  one 
named  as  the  obligee,  and  though  he  is  stated  to  be  "  one  of 
the  coroners  of  the  united  counties,"  &c.,  this  is  merely 
matter  of  description  not  requiring  proof,  or  containing  an 
admission  that  there  were  other  coroners.  And  as  to  the 
assignment,  one  coroner  may  assign,  though  there  are 
several,  if  he  states  he  does  so  for  all  and  in  the  name  of 
all,  and  if  there  were  more  than  one,  non  constat  on  the 
declaration  that  the  assignment  was  not  so  made.  But  as 
the  bond  was  only  given  to  one,  and  assigned  by  him,  we 
are  not,  I  apprehend,  to  notice  any  thing  out  of  the  record, 
or  to  take  judicial  notice  that  there  is  more  than  one,  as  no 
statute  makes  it  necessary  there  should  be. 

The  plaintiffs,  however,  have  taken  a  verdict  for  £1500, 
as  damages,  which  is  formally  wrong.    Their  verdict  should 
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be  entered  for  nominal  damages  only  for  the  detention  of 
the  debt,  which  is  the  substantial  subject  of  recovery.  On 
the  plaintiffs  reducing  their  damages  accordingly,  I  think 
this  rule  should  be  discharged.  Otherwise,  we  should  have 
to  grant  a  new  trial. 

Per  cur. — Rule  discharged. 


Sargant  v.  The  City  of  Toronto. 

Assessment— Appeal — Taxes — Debts — Goods  not  assessable  when  debts  exceed 
the  value  thereof. 

The  plaintiff  being  in  possession  of  a  stock  of  goods  is  assessed  therefor  in 
his  own  name,  against  which  he  appeals  to  the  court  of  revision,  and,  the 
assessment  being  confirmed,  to  the  judge  of  the  county  court,  when  an 
indenture  of  assignment  or  conveyance  of  the  goods  to  one  R,  M.,  upon 
certain  trusts  for  the  benefit  of  creditors,  was  produced,  and  the  plaintiff's 
name  was  erased  and  that  of  R.  M.  substituted  therefor.  The  plain- 
tiff was  shewn  to  be  in  possession  of  the  goods  as  agent  or  under  R.  M., 
in  fulfilment  of  the  terms  of  the  assignment;  it  further  appeared  that 
the  indenture  gave  the  plaintiff  a  right  to  possession  of  the  goods  for 
certain  purposes,  and  under  certain  conditions.  Upon  non-payment  of 
the  taxes  within  the  time  limited  by  law,  and  distress  under  the  assess- 
ment roll,  it  was  contended  that  the  plaintiff  having  denied  his  title,  and 
his  name  being  erased  from  the  roll,  he  was  debarred  from  replevying 
the  goods  distrained. 

Held,  that  under  the  indenture  of  assignment  the  plaintiff  had  a  right  of 
possession  in  the  goods,  which  being  coupled  with  actual  possession, 
entitled  him  to  maintain  replevin  under  our  statute  ;  and  2ndly,  that  the 
plaintiff  not  being  shewn  to  be  indebted  to  the  defendants  for  taxes,  the 
avowry  failed. 

Replevin  for  divers  goods. 

Fleas. — 1st.  Avowry  that  the  plaintiff  at  the  time,  &c., 
was  indebted  to  the  corporation  of  the  city  of  Toronto,  in 
$823.50  for  taxes,  and  the  goods  were  taken  as  a  distress 
for  those  taxes.  2nd.  That  the  plaintiff  was  not  possessed 
of  the  said  goods.  3rd.  That  the  goods  were  not  the 
plaintiff *3  property. 

It  was  stated  as  part  of  the  case  that  the  pleadings  should 
be  amended  as  the  court  should  see  fit.  There  was  no  applica- 
tion to  amend. 

The  plaintiff  had  been  in  possession  of  the  goods  replevied 
from  the  29th  of  December,  1859.    They  formed  part  of  a 
large  stock  of  goods  in .  his  possession,  and  which  he  was 
selling  under  a  deed  of  trust,  which  forms  part  of  the  case. 
24  VOL.  XII. 
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They  were  in  a  store  on  King  street,  in  the  St.  Lawrence 
ward. 

The  house  was  stated  in  the  assessment  roll,  prepared  by 
the  assessors  for  1860,  to  be  in  the  occupation  of  plaintiff 
and  of  "The  Bank  of  Montreal,  trustees."  The  total  annual 
value  of  the  real  property  was  stated  at  $1800,  and  the  total 
value  of  personal  property  was  stated  at  $60,000;  and  the 
total  annual  value  of  both  was  stated  to  be  $5400.  The 
Bank  of  Montreal  had  no  interest  in  the  goods,  except  under 
a  certain  indenture  of  the  29th  of  December,  1859,  as  a 
creditor  of  Thomas  Hutchinson. 

The  plaintiff  appealed  against  this  assessment.  He  ob- 
jected that  the  personal  property,  being  the  goods  men- 
tioned, were  held  by  a  trustee  to  secure  the  payment  of 
certain  debts  of  Thomas  Hutchinson  :  that  the  claim  on 
the  goods  was  more  than  the  purchase  price  agreed  upon  by 
plaintiff.    The  court  of  revision  confirmed  the  assessment. 

The  plaintiff  then  appealed  to  the  judge  of  the  county 
court  on  the  same  grounds,  and  the  indenture  of  the  29th  of 
December,  1859,  was  produced  before  him.    That  indenture 
was  made  between  the  plaintiff  of  the  first  part,  and  Robert 
Milroy  of  the  second  part,  the  holders  of  bills  or  notes, 
in  respect  of  which  Robert  Sargant,  John  Hutchinson,  or 
Isaac  Hutchinson  were  liable  for  the  accommodation  of 
Thomas  Hutchinson,  which  holders  executed  the  indenture 
of  the  third  part,  and  Robert  Sargant,  John  Hutchinson, 
and  Isaac  Hutchinson  of  the  fourth  part.    It  recited  that 
plaintiff,  at  a  sheriff's  sale,  purchased  the  goods  of  Thomas 
Hutchinson,  on  an  execution  at  the  suit  of  Robert  Sargant, 
John  Hutchinson,  and  Isaac  Hutchinson,  being  the  parties  of 
the  fourth  part;  that  it  had  been  agreed  between  them  and 
the  plaintiff,  (who  agreed  at  their  request,)  and  the  creditors 
of  Thomas  Hutchinson,  that  plaintiff  should  sell  the  goods, 
subject  to  trusts  therein  contained ;  that   the  creditors, 
through  Milroy,  might  appoint  a  cashier  to  receive  the 
cash  or  securities  for  which  the  goods  should  be  sold,  which 
proceeds,  less  the  expense  of  effecting  sales,  and  less  a  sum 
(not  to  exceed  ten  per  cent,  of  the  receipts)  which  might  be 
necessary  to  replace  portions  of  the  goods  which  might 
{become  deficient,  and  less  one  per  cent,  for  Robert  Milroy, 
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should  be  paid  to  the  creditors  of  Thomas  Hutchinson, 
parties  thereto ;  and  that  to  secure  performance  of  that 
agreement,  plaintiff  should  convey  the  said  goods  to  Robert 
Milroy,  in  consideration  of  which  the  plaintiff  conveyed  to 
Milroy  the  said  goods,  then  in  a  certain  named  house  in 
King  street,  upon  trust ;  that  Milroy  should  permit  plain- 
tiff to  have  possession,  and  to  sell  for  cash  or  on  credit,  the 
proceeds  to  be  paid  to  such  person  as,  with  plaintiff 's  appro- 
bation, should  be  appointed  by  Milroy,  which  proceeds, 
except  as  aforesaid,  should  be  accounted  for  by  Milroy,  and 
distributed  by  him  among  the  said  creditors.  And  for  this 
purpose  to  permit  plaintiff  to  have  possession  of  the  goods, 
and  to  deliver  them  to  purchasers,  and  on  plaintiff's  failure 
to  pay  over  within  forty-eight  hours  of  the  receipt  of  the 
proceeds  of  any  such  goods,  on  trust,  to  take  possession  and 
Bell  for  the  satisfaction  of  the  said  creditors,  and  to  pay 
over  any  surplus  to  plaintiff.  Then  followed  various  cove- 
nants by  the  respective  parties.  The  learned  judge  there- 
upon decided  in  favour  of  the  appeal,  on  the  ground  that 
the  plaintiff  was  not  assessable,  because  the  indenture  shewed 
that  Milroy  was  the  owner,  and  should  have  been  assessed 
therefor,  and  he  struck  out  the  plaintiff's  name  from  the 
assessment  roll,  and  inserted  that  of  Robert  Milroy,  as 
occupant,  still  leaving  "Bank  of  Montreal,  trustees,"  in  the 
column  of  the  names  of  occupants.  That  Milroy  was  during 
all  the  year  1860  a  resident  of  the  city  of  Toronto,  and 
never  had  any  interest  in  the  real  property,  and  never  had 
been  assessed  for  the  said  property,  real  or  personal,  and 
had  no  notice  of  plaintifi 's  appeal  to  the  court  of  revision, 
or  to  the  judge  of  the  county  court,  and  never  appeared  to 
either  appeal,  or  consented,  to  his  name  being  inserted  on 
the  roll  of  assessment. 

That  on  the  collector's  roll  the  name  of  Robert  Milroy 
alone  appears  as  occupant,  and  as  owners,  the  Bank  of 
Montreal,  trustees  of  the  estate  of  Thomas  Hutchinson.  The 
annual  value  of  the  real  and  personal  property  are  put 
together,  and  the  taxes  imposed  thereon  amounted  to 
$823.50,  for  which  sum,  after  demand  on  the  plaintiff  and 
Robert  Milroy,  the  collector  distrained  as  upon  an  assess- 
ment against  Milroy,  th^  .assessment  not  being  stated  as 
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against  any  other  party  for  either  real  or  personal  property. 
By  the  distress  warrant,  the  bailiffs  were  required  to  dis- 
train the  goods  "  of  R.  Milroy,  assignee  of  Thomas  Hutchin- 
son,  which  they  shall  find  upon  the  premises,  or  in  the  pos- 
session of  the  said  Eobert  Milroy,  in  the  city  of  Toronto,  or 
liberties  thereof." 

On  this  warrant  the  goods  replevied  were  seized.  A  list 
of  six  creditors  was  given,  for  whose  benefit  the  indenture  was 
made  :  their  claims  on  the  whole  amount  to  $58,538.10. 

Questions. — 1st.  Has  plaintiff  such  an  interest  as  enables 
him  to  maintain  this  action  ? 

2nd.  Is  the  assessment  or  distress  so  made  good  in  law  ? 

Dalton,  for  the  plaintiff,  contended,  that  the  act  of  the 
county  court  judge  in  substituting  Milroy's  name  was  void ; 
that  there  should  have  been  a  complaint,  and  Milroy  should 
have  had  notice ;  that  in  all  cases  of  this  kind  a  notice  or 
summons  is  necessary ;  that  if  Sargant  had  paid  the  taxes 
he  could  not  charge  them  against  Milroy,  shewing  thereby 
that  he  was  not  Milroy's  agent ;  and  if  Milroy  had  been 
brought  before  the  court  he  would  have  proved  that  he  held 
them  as  trustee  for  parties  who  were  not  liable  to  be  assessed. 

J.  H,  Cameron^  Q.  C,  contra,  contended  that  Sargant 
was  the  agent  of  Milroy,  and  he  having  been  notified,  it  was 
notice  to  Milroy,  his  principal,  and  the  principal's  name  was 
then  properly  inserted  by  the  judge  of  the  county  court ;  he 
further  contended  that  Sargant  was  concluded  by  his  appeal 
when  he  contended  that  he  was  not  liable  to  be  taxed,  as 
Milroy  was  the  owner,  and  that  he  was  estopped  by  his 
appeal  from  shewing  that  the  goods  were  not  Milroy's. 

McMichael,  for  the  plaintiff,  contended,  that  he  (plaintiff) 
was  not  Milroy's  agent,  but  had  purchased  the  goods  at 
sheriff's  sale,  and  transferred  them  to  Milroy  to  secure  the 
purchase  money. 

Draper,  C.  J. — Upon  the  first  question,  I  am  of  opinion 
that  the  indenture  of  the  29th  of  December,  1859,  gave  the 
plaintiff  a  right  of  possession,  and  an  actual  interest  in  the 
goods  in  question  (notwithstanding  the  conveyance  to 
Robert  Milroy)  against  any  wrong-doer.     And  that  as, 
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they  were  in  his  actual  possession^  he  could  maintain  tres- 
pass or  trover  against  such  wrong-doer,  and  therefore 
according  to  our  statute  he  may  maintain  replevin. 

As  to  the  second  question,  the  right  to  distrain  is  rested 
in  the  avowry,  upon  the  fact  that  the  plaintiff  was  indebted 
to  the  defendants  for  taxes,  and  we  have  in  evidence  a  dis- 
tress warrant  founded  on  the  collector's  roll,  which  roll  is 
the  only  authority  for  the  distress.  The  plaintiff's  name 
does  not  appear  in  this  at  all. 

But  it  has  been  insisted  for  the  defendants,  that  the 
plaintiff  having  (unsuccessfully)  appealed  to  the  court  of 
revision,  against  being  assessed  for  this  property,  disclaim- 
ing it,  and  failing,  and  having  further  appealed  thence 
to  the  judge  of  the  county  court,  who  sustained  the  appeal, 
and  substituted  Milroy's  name  for  his,  is  now  estopped 
from  setting  up  a  claim  to  these  goods,  as  it  was  owing 
to  his  denial  of  that  very  claim  or  right  that  the  judge 
altered  the  roll. 

But  the  original  appeal  appears  to  have  been  mainly,  if 
not  exclusively,  rested  on  the  ground,  that  the  property  in 
question  came  within  the  exemption  from  assessment  con- 
tained in  sub-sec.  10,  of  sec.  9,  of  ch.  55,  Consol.  Stats.  U. 
C. :  "  So  much  of  the  personal  property  of  any  person,  as  is 
equal  to  the  just  debts  owed  by  him ;"  and  he  contended  that 
these  goods  were  held  in  trust  to  sell  and  satisfy  the  debts 
of  Thomas  Hutchinson,  and  that  the  amount  of  such  debts 
exceeded  the  value  of  the  goods,  and  the  price  at  which 
he  purchased  thehi.'^^hen  they  were  sold,  being  Thomas 
Hutchinson's  goodsj  on  an  execution  against  him.  He 
denies  that  his  objection  was  to  his  name  being  on  the  roll, 
and  says  that  he  produced  the  indenture  before  the  county 
court  judge  in  order  to  shew  the  true  nature  of  his  own 
interest,  and  the  fact  that  the  goods  were  charged  with  debts 
amounting  to  $58,534.10.  That  the  striking  out  his  name 
and  inserting  Milroy's  was  not  in  compliance  with  any 
application  or  ground  of  appeal  on  his  part,  and  cannot 
prevent  his  setting  up  the  failure  to  prove  the  avowry. 

And  I  am  of  opinion  that  the  plaintiff  is  not  so  estopped 
on  general  grounds,  nor  yet  in  this  particular  case,  where  it 
is  not  raised  as  a  question  for  our  determination ;  and  that 
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the  collector's  roll  giving  no  proof,  and  there  being  none 
aliunde  that  the  plaintiff  was  indebted  to  the  defendants  for 
taxes,  the  avowry  fails.  That  in  fact  there  is  no  assessment 
proved  as  against  the  plaintiff,  and  consequently  no  right  to 
distrain  as  upon  him. 

We  are  not  called  upon  to  give  an  opinion  on  the  validity 
of  the  assessment  as  finally  settled  by  the  judge,  for  that 
affects  Milroy,  who  is  no  party  to  this  case.  Nor  do  I  see 
that  the  defendants,  whose  officer  acted  on  the  judge's 
determination,  can  raise  that  question  now,  and  avoid  the 
authority  set  out  in  the  distress  warrant.  The  plaintiff  is 
not  proved  to  have  owed  taxes,  and  the  warrant  was  to  levy 
upon  goods,  on  the  premises^  or  in  the  possession  of  Milroy. 
And  the  plaintiff  can  hardly  be  deemed  the  agent  of 
Milroy,  so  that  notice  to  the  one  is  notice  to  the  other, 
when  we  see  that  Milroy  could  not  take  possession  of  these 
goods  unless  the  plaintiff  failed  to  pay  over  the  proceeds  of 
sales  to  the  person  appointed  to  receive  them. 

We  are  of  opinion  that  the  plaintiff  should  have  judgment. 

Hagarty,  J. — I  do  not  see  how  the  defendants  can  escape 
from  the  difficulty  created  by  their  avowry.  They  avow  that 
plaintiff  was  indebted  to  them  for  taxes,  and  the  goads 
were  taken  on  a  distress  therefor.  They  can  prove  no  assess- 
ment or  warrant  against  plaintiff,  but  only  one  against 
Milroy.  The  foundation  of  their  proceedings  seems  wanting. 
The  plaintiff  may  well  have  such  a  qualified  property  in  the 
goods  as  to  enable  him  to  maintain  trespass  er  bring  replevin 
against  a  wrong-doer.  I  decide  against  the  defendants,  on 
the  short  ground  that  they  shew  no  legal  authority  to  dis- 
train goods  in  plaintiff's  possession  for  taxes.  If  the  defen- 
dants must,  on  the  facts  before  us,  be  treated  as  wrong- 
doers, the  traverse  of  the  plaintiff's  property  (or  rather  pos- 
session, as  it  is  put)  in  the  goods  becomes  of  no  moment. 

Per  cur. — Judgment  for  plaintiff. 
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Reid  v.  Inglis  et  al. 

Assault — Right  of  a  stranger  to  use  a  church — Member  of  a  congregation — Dis- 
turbance by  ^Pleading — Imp.  stat.  1  Wm.  ^  J£,  ch.  18 — Con.  Slat,  of 
Can.,  ch.  92. 

Action  for  assault  and  battery  against  fourteen  defendants.  Two  of  them, 
W,  W.  and  R.  G.  pleaded,  1st,  not  guilty.  2nd]y.  As  to  the  seizing,  lay- 
ing hold  of  and  dragging  and  pulling  plaintiff  about,  that  plaintiff  had  been 
informed  that  a  certain  pew  in  a  church  which  he  had  previously  occupied 
had  been  allocated  to  another  person,  and  that  he  would  be  allowed  to  occupy 
another  which  would  be  shewn  to  him,  wiien  he  should  attend  ;  and  that 
just  bef<  re  the  committing,  &c.,  the  plaintiff  came  info  the  church,  and 
being  shewn  another  pew  refused  to  occupy  it,  but  insisted  upon  sitting 
in  the  aisle  on  a  camp-stool  during  the  service,  and  disturbed  the  congre- 
gation thereby,  whereupon  three  others  of  the  defendants  A.  S.,  R.  H.,  & 
W.  D.,  being  deacons  of  the  church,  requested  plaintiff  to  desist  and 
occupy  n  pew,  which  he  refused,  and  the  said  deacons,  with  the  said  W. 
W.  and  R.  G  being  constables  in  aid  of  the  said  deacons,  and  at  their 
request,  and  for  preserving  due  decorum,  &c.,  molliter  manus. 

Eleven  others  pleaded,  1st,  not  guilty. 

2ndly.  As  to  seizing  and  assaulting  plaintiff,  that  S.  and  H.  (two  of  the 
defendants)  were  lawfully  possessed  of  certain  lands  and  tenements  in 
Hamilton,  whereon  stood  a  building  called  the  McN-ib  Street  Presbyterian 
Church,  and  being  so  possessed,  plaintiff  ju-t  bet  re  the  time  when,  &c., 
was  unlawfully  in  the  said  church,  misbehaving  himself,  without  the 
license  of  the  said  S.  and  H.,  whereupon  the  defendants  requested  plaintiff 

•  to  behave  and  go  out  of  the  church,  which  plaintiflf  refused  to  do,  where- 
upon said  S.  &  H.  and  the  other  defendants  at  their  request,  molliter 
manus. 

8rd.  S  and  H.  pleaded  that  they  were  office-bearers  in  the  said  church,  and 
as  such  it  was  their  duty  to  allocate  the  seats,  and  to  preserve  order 
during  divine  service  ;  that  service  was  intended  to  be  held  on  a  certain 
Sundny  at  a  certain  hour ;  that  just  before  the  time  appointed  for  the  com- 
mencement of  service  the  plaintiff  on  that  day  came  into  the  church, 
bringing  with  him  a  camp-stool,  with  the  intention  of  occupying  it,  &c., 
whereupon  the  defendants  sliewed  plaintiff  a  seat  in  one  of  the  pews,  and 
requepted  him  to  sit  therein,  and  forbad  him  to  sit  in  the  aisle,  but  plain- 
tiff'refused  and  insisted  on  occupying  the  seat  previously  allocated  (to 
other  persons)  against  their  will,  or  of  sitting  in  the  aisle,  whereupon  to 
prevent  disturbance,  and  to  preserve  order,  molliter  manus,  &c.  The  2nd 
&  8rd  pleas  were  all  demurred  to. 

Held^  tnai  the  demurrer  to  the  2nd  plea  of  W.  W.  and  R.  G.  admitted  that 
the  plaintiff  committed  a  disturbance  in  the  church,  and  that  three  of  the 
defendants  requested  him  to  desist,  which  he  refused,  and  he  was  there- 
fore offending  against  the  statute  1  Wm.  &  M.,  ch.  18,  and  our  Statute  of 
Can.,  ch.  92,  the  former  of  which  is  in  force  in  this  province,  and  not 
superseded  by  the  latter,  and  therefore  the  congregation,  or  its  authorised 
agents,  might  put  out  the  offender,  and  that  the  plea  admitting  him  (in- 
directly) to  be  a  member  of  the  congregation,  shews  a  wrongful  distur- 
bance under  the  statutes  above  referred  to,  which  the  plaintiff  cannot 
justify,  and  therefore  the  three  defendants  under  whom  W.  W.  and  R.  G. 
justify,  had  authority  to  move  him,  this  plea  was  therefore  good. 

JJeld,  that  the  2nd  plea  of  the  other  eleven  defendants  was  good. 

Held,  that  the  third  plea  admitted  the  plaintiff's  right  to  be  in  the  church 
during  divine  service,  and  to  occupy  some  seat  or  pew,  and  it  not  being 

.  shewn  that  the  plaintiff  commiited  any  disturbance,  or  committed  any 
breach,  or  violated  any  regulation  of  the  church  ;  or  that  he  was  requested 
or  refused  to  go  out,  and  was  therefore  bad. 

The  declaration  charged  the  fourteen  defendants  with  a 
violent  assault  and  battery,  ^er  quod,  ko» 
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David  Inglis,  William  West,  and  Robert  Graham,  by 
Burton,  their  attorney,  pleaded — 1st.  Not  guilty. 

2nd.  William  West  and  Robert  Graham,  also,  as  to  the 
seizing  and  laying  hold  of  the  plaintiff,  and  pulling  and  drag- 
ging him  about,  say  that  before  the  committing,  &c.,  plain- 
tiff had  been  informed  that  a  particular  pew  in  a  certain 
church  which  plaintiff"  had  previously  occupied,  had  been 
allocated  to  another  person,  and  that  he  would  not  be  allowed 
to  occupy  it,  but  that  the  authorities  of  the  church  would 
find  some  other  pew  for  him  whenever  he  should  attend  ;  and 
that  just  before  the  said  time  when,  <!fec.,  the  plaintiff"  with 
such  notice  came  into  the  said  church,  carrying  with  him  a 
camp  stool  and  a  heavy  stick,  while  the  congregation  were 
sitting  in  the  church  waiting  for  the  celebration  of  divine 
w^orship,  and  insisted  on  obtruding  himself  into  the  said  pew, 
or  sitting  in  the  aisle  upon  the  said  camp  stool  during  the 
service,  although  he  was  shewn  other  pews  which  were  un- 
occupied, and  told  he  might  occupy  any  of  them,  and  plain- 
tiff then  committed  a  disturbance  in  the  church,  and  disturbed 
the  congregation  thereby,  wrongfully  endeavouring  to  force 
his  way  along  the  aisle,  and  seating  himself  upon  the  camp 
stool,  and  otherwise  conducting  himself  in  an  irreverent  man- 
ner, whereupon  three  other  of  the  defendants,  A.  S.,  R.  H., 
and  W.  D.,  then  being  deacons  of  the  church,  for  preserving 
due  decorum  in  the  church,  and  preventing  the  disturbance 
of  the  congregation  during  divine  service,  requested  plaintiff 
to  desist,  and  to  occupy  one  of  the  pews  pointed  out,  which 
plaintiff  refused,  and  continued  in  the  church,  disturbing  the 
same  and  preventing  the  commencement  of  service,  where- 
upon the  said  deacons,  and  the  said  West  and  Graham  being 
constables,  in  aid  of  the  said  deacons,  and  at  their  request, 
and  for  preserving  due  decorum,  &c.,  and  preventing  the 
said  interruption  and  disturbances,  and  because  they  could 
not  otherwise  preserve  decorum  and  prevent  interruption, 
molliter  manus,  &c. 

Andrew  Skinner,  Robert  Hopkins,  William  Davidson, 
George  Morrison,  James  Dingwall,  Daniel  Mcintosh,  Mait^ 
land  Young,  William  Chisholm,  Peter  Bridge,  William 
Mowat,  and  Angus  Sutherland,  by  McDonald,  their  attorney, 
pleaded — 1st.  Not  guilty* 
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2nd.  As  to  the  assaulting,  seizing,  and  laying  hold  of  and 
pulling  and  dragging  plaintiff  about,  these  eleven  defendants 
say,  that  Skinner  and  Hopkins  were  lawfully  possessed  of 
certain  lands  and  tenements  in  the  city  of  Hamilton,  being 
composed  of,  &c.,  whereon  stood  a  building  called  the  McNab 
Street  Presbyterian  Church,  and  being  so  possessed,  plain- 
tiff just  before  the  time  when,  &c,,  was  unlawfully  in  the 
church  misbehaving  himself  without  the  license  of  the  said 
Skinner  and  Hopkins,  and  thereupon  defendants  requested 
plaintiff  to  conduct  himself  properly,  and  go  out  of  the 
church,  which  plaintiff  refused  to  do,  whereupon  defendants 
Skinner  and  Hopkins  in  defence  of  their  possession,  and  the 
other  defendants,  at  the  request  of  S.  &  H.,  molliter  manus, 
&c. 

3rd.  The  last  named  defendants  pleaded,  that  imme- 
diately before  the  committing  the  trespasses,  they  were  office- 
bearers of  the  congregation  of  the  said  church,  and  members 
of  the  congregation ;  that  as  such  office-bearers  it  was  their 
duty  to  allocate  the  seats,  and  to  preserve  order  during 
divine  service  ;  that  service  was  intended  to  be  held  in  said 
church  on  Sunday,  the  6th  of  May,  1861,  commencing  at  11 
a.m.;  that  defendants  had  reason  to  believe  that  plaintiff 
would  on  that  day  enter  the  church  with  a  camp-stool  in 
his  hand,  and  would  insist  on  occupying  a  certain  pew  which 
had  been  allocated  to  other  persons,  members  of  the  congre- 
gation, or  sitting  in  the  aisle  on  the  camp-stool  during  divine 
service,  unless  permitted  to  enter  such  pew ;  that  plaintiff  (in 
consequence  of  previous  conduct)  had  been  notified  by  defen- 
dants that  he  would  not  be  permitted  to  sit  in  the  aisle  during 
divine  service,  but  would  be  permitted  to  sit  in  a  pew  to 
which  he  should  be  shewn  by  defendants ;  that  just  before 
the  time  appointed  for  the  commencement  of  divine  service, 
the  plaintiff,  on  that  day,  came  into  the  church  bringing  with 
him  a  camp-stool,  with  the  intention  of  occupying  the  said 
seat,  which,  &c.,  (as  before,)  or  sitting  in  the  aisle,  &c.,  (as 
before,)  whereupon  defendants  shewed  plaintiff  a  seat  in  one 
of  the  pews,  and  requested  him  to  sit  therein,  and  forbad  him 
to  sit  in  the  aisle,  but  plaintiff  refused,  and  insisted  on 
occupying  the  seat  previously  allocated  to  F.  L.  and  W.  M., 
25  VOL.  XII. 


194:  COMMON  PLEAS,  HILARY  TERM,  25  VIC,  1862. 


against  their  will,  or  of  sitting  in  the  aisle  upon  the  camp- 
stool,  and  the  time  for  service  having  arrived,  and  the  con- 
gregation having  a  long  time  awaited  the  commencement, 
defendants,,  in  order  that  it  might  be  commenced,  and  to 
preserve  order  and  decorum,  molliter  manus,  &c. 

Plaintiii  demurred  to  the  second  plea  of  West  and  Graham, 
and  to  the  second  and  third  pleas  of  the  other  defendants. 

Bead,  Q.  C,  for  the  demurrer,  cited  Worth  v.  Terrington, 
13  M.  &  W.  781 ;  Con.  Stat,  of  Can.,  ch.  92,  sec.  18  ; 
Timothy  v.  Simpson,  1  C.  M.  &  R,  757 ;  Seymour  v.  Mad- 
dox,  15  Jur.  724  ;  Wright  v.  Court,  4  B.  &  C.  596  ;  Ingle 
V.  Bell,  1  M.  &  W.  516  ;  3  Vic,  ch.  74,  Church  Temp.  Act ; 
Hartley  v.  Cooke,  9  Bing.  735 ;  Williams  v.  Glenister,  2 
B.  &  C.  699. 

Burton^  contra,  cited  Reynolds  v.  Monkton,  2  Moody  & 
Robin,  384  ;  Burton  v.  Henson,  10  M.  &  W.  105 ;  Howell 
V.  Jackson,  6  C.  &  P.  723  ;  Bosanquet  v.  Heath,  3  L.  T.  N. 
S.  290. 

Draper,  C.  J. — A  great  many  of  the  objections  taken  on 
these  demurrers  are  very  trifling,  and  could  be  no  more  than 
grounds  of  special  demurrer,  if  sustainable  even  for  that  pur- 
pose. 

The  real  question  raised  on  each  plea  is,  whether  the  facts 
stated  justify  the  defendants  who  plead  them,  either  as  office- 
bearers, or  as  acting  under  the  authority  of  office-bearers, 
or  as  simply  members  of  a  congregation  assembled  for  the 
celebration  of  public  worship,  to  put  the  plaintiff  out  of  the 
church. 

The  plaintiff,  possibly,  has  no  more  right  to  enter  this 
church  than  any  person  who  casually  coming  to  the  door  of 
.a  church  which  is  open  on  a  Sunday  for  divine  service,  and 
just  at  or  before  the  time  such  service  is  about  to  commence, 
would  have  to  enter.  I  assume  that  no  person  entering  a 
church  under  such  circumstances  and  for  the  purpose  of  join- 
ing in  public  worship,  could  be  deemed  a  trespasser,  and 
probably  would  not  be  liable  to  be  expelled  so  long  as  he 
acted  with  decorum,  and  in  compliance  with  whatever  regu- 
lations he  found  in  use  and  practice  therein. 
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The  first  plea  is  pleaded  by  two  defendants  who  state 
themselves  to  be  constables.  It  shews  that  the  congregation 
were  assembled  in  the  church  in  question  waiting  the  com- 
mencement of  divine  service ;  that  the  plaintiff  "  committed 
a  disturbance  in  the  said  church,  and  disturbed  the  congre- 
gation by  then  wrongfully  endeavouring  to  force  his  way 
along  the  aisle,"  and  seating  himself  upon  a  camp-stool  which 
he  had  brought  with  him,  and  by  otherwise  behaving  in  an 
indecent,  irreverent,  and  unbecoming  manner,  whereupon 
three  others  of  the  defendants.  Skinner,  Hopkins,  and 
Davidson,  then  being  deacons  of  the  said  church,"  to  pre- 
serve decorum  and  to  prevent  the  disturbance  of  the  congre- 
gation during  service,  requested  plaintiff  to  desist,  and  to 
occupy  a  pew  shewn  to  him,  which  he  refused,  and  continued 
in  the  church  while  the  congregation  were  waiting  the  com- 
mencement of  divine  service,  disturbing  the  same,  whereupon 
the  deacons,  and  these  two  defendants,  in  their  aid,  and  at 
their  request,  and  because  they  could  not  otherwise  preserve 
decorum,  or  prevent  interruption,  removed  plaintiff. 

The  statute  1  W.  &  M.,  ch.  18,  sec.  18,  enacts  that  if  any 
person  shall  wilfully,  maliciously,  and  contemptuously  come 
into  any  cathedral  or  parish  church,  chapel  or  other  congre- 
gation, by  this  act  permitted,  and  disquiet  or  disturb  the  same, 
he  shall  find  two  sureties  in  the  sum  of  £50  each,  and  in 
default  thereof  shall  be  committed  to  prison  till  the  next 
general  or  quarter  sessions,  and  on  conviction  thereat  shall 
suffer  the  penalty  of  £20. 

The  Consol.  Stat,  of  Canada,  ch.  92,  sec.  18,  enacts  that 
any  person  who  willfully  disturbs,  interrupts  or  disquiets  any 
assemblage  of  persons  met  for  religious  worship  by  profane 
discourse,  by  rude  or  indecent  behaviour,  &c.,  shall,  upon  a 
conviction  before  a  justice  of  the  peace  on  the  oath  of  one 
or  more  credible  witnesses,  forfeit  and  pay  such  sum  of 
money  not  exceeding  $20,  as  the  justice  may  think  fit,  and 
costs. 

I  see  no  reason  for  holding  that  the  former  of  these 
enactments  is  not  in  force  in  Upper  Canada,  or  that  it  has 
been  superseded  by  the  latter,  so  that  a  person  who  wilfully 
disturbed  a  congregation  lawfully  assembled  for  religious 
worship  might  not  be  indicted- 
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The  demurrer  admits  that  the  plaintiff  committed  a  dis- 
turbance in  the  church ;  that  three  of  the  defendants  requested 
him  to  desist,  and  to  occupy  a  pew,  which  he  refused,  and 
continued  in  the  church,  while  the  congregation  was  waiting 
the  commencement  of  service,  so  disturbing  the  same  and 
preventing  the  commencement  of  the  service.  He  was  there- 
fore offending  against  either  or  both  of  the  statutes  above 
mentioned,  and  it  is  clear  to  me,  the  congregation  or  its 
authorised  officers  might  put  out  a  person  so  offending. 

If  the  plea  simply  shewed  a  trespass  on  plaintiff 's  part  as 
a  mere  stranger  who  having  come  into  the  church,  and  being 
asked  to  retire^  refused  to  go,  the  defendants  would,  I  think, 
have  been  under  a  necessity  of  shewing  strictly  a  right  in 
those  under  whose  command  they  attempt  to  justify  to  expel 
him  ;  but  they  assert  a  wrongful  act  of  disturbance  committed 
by  the  plaintiff  against  the  provisions  of  both  these  statutes. 
This  the  plaintiff  cannot  justify,  even  though  he  were  a 
member  of  the  congregation,  as,  I  incline  to  think,  the  plea 
indirectly  admits  him  to  be. 

Still  the  defendants  justify  exclusively  on  an  authority 
derived  from  the  "  deacons."  It  is  not  averred  that  the 
deacons  had  the  possession,  or  the  care  and  management  of 
the  church ;  or  that  they  were  officers  whose  duty  it  was  to 
preserve  order ;  nor  can  the  court  judicially  take  notice  of 
their  powers.  From  the  manner  in  which  the  term 
"  authorities  of  the  church  "  is  used  in  the  earlier  part  of  the 
plea,  the  deacons  may  only  be  subordinate  officers  to  those 
authorities.  The  plea  does  not  assert  that  the  three  defen- 
dants were  deacons  either  of  this  church  or  of  the  congrega- 
tion, or  had  any  authority  .or  any  duty.  They  are  not,  as 
"  deacons,"  shewn  to  be  connected  with  the  McNab  Street 
Church ;  nor  is  it  averred  by  what  denomination  of  profess- 
ing Christians  that  church  was  occupied. 

It  is  the  want  of  any  such  averment  that  creates  a  diffi- 
culty in  regard  to  this  plea,  and  it  is  not  without  hesitation 
and  doubt  that  I  have  brought  myself  to  the  conclusion  that 
the  three  defendants.  Skinner,  Hopkins,  and  Davidson  were 
members  of  the  congregation  there  assembled.  I  mean 
persons  belonging  to  that  church,  gathered  together  for  divine 
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worship,  and  that  being  so,  they  had  a  legal  right  to  remove 
or  direct  the  removal  of  any  person  creating  a  disturbance, 
as  the  plea  charges  the  defendant  with  doing.  The  difficulty 
is  in  the  former  part  of  the  proposition.  A  good  deal  is 
stated  that  encumbers,  but  does  help ;  being  matter  of  evi- 
dence, but  not  of  the  essence  of  the  defence,  which  resolves 
itself  into  two  propositions,  first,  that  plaintiff  was  disturbing 
the  congregation,  and  preventing  the  commencement  of 
divine  service ;  second,  that  the  person  under  whose  com- 
mand the  two  defendants,  West  and  Graham,  justify,  had 
lawful  authority  to  remove  the  plaintiff. 

The  plaintiff's  counsel  did  not  press  the  demurrer  to  the 
second  plea  of  the  other  eleven  defendants,  and,  so  far  as  I 
can  judge,  the  plea  is  good. 

In  my  opinion  the  last  plea  is  bad.    It  apparently  admits, 
for  it  does  not  in  any  way  question  or  deny  that  the  plaintiff 
had  a  right  to  be  in  the  church  during  the  time  of  public 
worship,  and  to  have  a  seat  in  some  pew,  and  if  so,  he  was 
not  a  trespasser  by  entering  the  church,  though  he  did  so 
with  the  wish  and  intention,  if  not  hindered,  of  sitting  in  a 
particular  pew ;  or  if  hindered,  of  sitting  in  the  aisle,  on  a 
camp-stool.    It  is  not  averred  that  he  made  any  disturbance, 
or  prevented  the  commencing  of  divine  service ;  nor  that,  if 
he  had  sat  on  a  camp-stool  in  the  aisle  it  would  have  in- 
fringed any  rule,  or  would  have  disturbed  the  solemnity  of 
the  proceedings,  or  have  necessarily  distracted  the  minds  of 
the  congregation.    All  that  is  asserted  is,  that  he  insisted, 
but  no  specific  act  is  stated,  on  sitting  in  a  particular  pew, 
or  on  a  camp-stool  in  the  aisle.    To  sit  thus  in  the  aisle, 
when  he  might  have  sat  in  a  pew,  appears  a  very  absurd 
thing  in  itself,  but  it  would  be  very  easy  to  suppose  a  case  in 
which  it  would  be  neither  unreasonable  nor  absurd,  and 
taken  simply  by  itself,  it  does  not  appear  to  me  to  justify  the 
expulsion  from  the  church,  by  force,  of  a  person  whose  right 
to  enter  and  remain  in  the  church  during  the  celebration  of 
the  service  is  thus  admitted.    Before  the  expulsion  could  be 
justified,  under  these  circumstances,  I  think  it  must  be  made 
to  appear  that  the  plaintiff  insisted  on  doing  something 
either  prohibited  by  regulations  in  force,  or  which  was  of  a 
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character  to  disturb  or  prevent,  and  would  have  disturbed  or 
prevented  public  worship  ;  that  he  was  requested  to  desist  or 
to  go  out,  and  refusing  to  do  either,  it  became  necessary  to 
expel  him.  There  are  allegations  in  the  plea,  which  no  doubt 
have  reference  to  matters  well  understood  by  both  parties, 
but  of  which  the  court  know  nothing.  We  can  deal  only 
with  the  question  whether  the  matters  pleaded  justify  the 
assault  stated  in  the  declaration  and  in  the  introductory  part 
of  the  plea,  and  in  my  opinion  they  do  not. 

I  think,  therefore,  the  judgment  of  the  court  should  be  for 
the  plaintiff  on  the  last  plea,  and  for  the  defendants  on  the 
other  two. 

Per  cur. — Judgment  accordingly. 


Ryland  v.  King  et  al. 

Replevin — School  site — Trustees — Arbitration — Award — Blanks  filled  in  after 
execution — Rendered  invalid  thereby. 

Replevin. — Two  defendants  avowed ;  the  third  pleaded  the  convening  of 
a  special  meeting  of  the  freeholders  and  householders  of  a  certain  school 
section  to  procure  a  school  site,  when  it  was  agreed  to  procure  a  certain 
piece  of  ground  and  erect  a  school  house  thereon,  which  was  done.  That 
plaintiff  was  a  resident  freeholder  when  the  meeting  was  held  and  when 
his  goods  were  seised,  and  was  assessed  $80  for  building  said  school- 
house,  &c. 

The  plaintiff  pleaded  that  the  meeting  above  set  forth  was  null  and  void, 
because,  before  the  said  meeting  another  meeting  had  been  convened 
according  to  law,  when  a  difference  of  opinion  existed  between  a  majority 
of  the  freeholders  and  householders  as  to  choosing  a  school  site,  and 
arbitrators  were  apppointed,  who  decided  upon  a  certain  site,  which  deci- 
sion remains  in  force,  and  the  defendants  in  contravention  thereof  wrong- 
fully purchased  the  site  mentioned  in  their  plea,  and  wrongfully  dis- 
trained, &c. 

Upon  demurrer,  held^  that  the  second  meeting  pleaded  by  the  defendants 
was  a  violation  of  the  provisions  of  the  statute,  and  that  the  plaintiff 
was  entitled  to  judgment. 

The  arbitrators  to  whom  a  reference  in  this  cause  was  made  under  the  school 
act  executed  an  award,  the  description  of  the  lot  not  beine  fully  inserted, 
but  a  blank  being  left  therefor,  which  was  afterwards  filled  in  and  the 
word  lot  altered  into  gore. 

Held,  that  the  award  was  iusufiBcient.  Held,  also,  that  school  trustees  who 
executed  a  warrant  as  such  trustees  under  the  seal  of  the  trustee  corpo- 
ration were  not  personally  responsible. 

Replevin  for  a  horse  and  mare. 

The  defendants  Smith  and  Richards  avowed  and  the 
defendant  King  acknowledged  the  taking,  pleading  in  effect 
as  follows  :  that  on  the  30th  of  October,  1858,  a  special 
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meeting  of  freeholders  and  householders  of  school  section 
No  1,  township  of  Hallowell,  was  convened  according  to  the 
law  for  the  purpose  of  procuring  a  school  site,  and  erecting 
a  school  house  thereon,  and  it  was  agreed  then  by  the 
inhabitant  freeholders  and  householders  and  a  majority  of 
the  trustees  to  procure  as  a  school  site  a  certain  piece  of  land, 
(described,)  and  to  erect  a  school  house  thereon ;  that  such 
school  site  was  procured  and  school  house  erected  thereon. 
That  plaintiff  was  a  resident  freeholder  when  his  goods  were 
seized,  and  when  the  said  meeting  was  held  and  was  assessed 
for  procuring  the  school  site  and  building  the  school-house 
$80.  The  defendants  Richards  and  Smith  avowed  as 
school  trustees,  and  King  cognized  as  collector  under  a 
warrant  from  the  avowants  to  levy  by  way  of  distress  the  $80. 
To  this  the  plaintiff  pleaded  that  the  meeting  above  stated  to 
have  been  held  was  null  and  void,  because,  on  the  8rd  of 
July,  1858,  and  before  the  said  meeting,  a  special  meeting 
of  the  freeholders  and  householders  of  the  said  section  No. 
1,  was  called  and  held  according  to  law  for  the  purpose  of 
choosing  a  school  site  for  the  said  school  section,  at  which 
last-mentioned  meeting  a  majority  of  the  school  trustees 
differed  from  a  majority  of  the  freeholders  and  householders 
with  regard  to  choosing  the  site,  and  in  consequence  the  said 
freeholders  and  householders  appointed  James  Cavan  an 
arbitrator  on  their  behalf,  and  the  trustees  appointed  Wm. 
A.  Gilbert  an  arbitrator  on  their  behalf,  and  the  local 
superintendent  appointed  Absalom  Greely  an  arbitra- 
tor on  his  behalf,  to  decide  the  question  in  difference, 
and  they  finally  decided  that  the  site  for  the  school-house 
should  be  on,  &c.,  (describing  the  place,)  which  decision 
remains  in  force  and  is  final  and  conclusive.  That  defen- 
dants Smith  and  Richards  in  contravention  of  the  said 
decision  wrongfully  purchased  the  site  stated  in  the  avowry 
and  wrongfully  distrained,  &c. 

The  defendants  demurred  to  the  plea — 1st,  because  the 
reference  and  award  would  not  render  the  subsequent 
meeting  stated  in  the  avowry  illegal,  or  the  proceedings 
at  such  meeting  void.  2nd,  because  it  is  not  shewn 
what  interval  took  place  between  the  two  meetings,  or  that 
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the  arbitrators  acted  within  a  reasonable  time.  3rd, 
because  it  is  not  shewn  when  the  award  was  made.  4th, 
because  the  description  of  the  premises  in  the  award  is 
So  uncertain  and  vague  that  the  award  is  null  and  void. 
They  replied  also  nul  tiel  agard^  which  replication  was 
demurred  to  because  the  question  having  been  duly  referred 
to  arbitration  according  to  law,  there  could  not  legally  be 
any  such  proceedings  as  those  relied  upon  in  the  avowry 
and  cognizance.  Exceptions  were  also  taken  to  the  avowry 
and  cognizance.  1st,  that  it  was  not  shewn  that  Smith  and 
Richards  were  trustees  of  the  school  section  and  had  authority 
to  issue  a  warrant  to  distrain,  or  2nd,  that  the  school-house 
was  erected  on  the  site  chosen  by  the  meeting,  or  where  that 
site  was.  3rd,  that  it  alleged  only  that  the  collector  was 
authorised  by  the  warrant  to  levy,  &c.,  from  the  plaintiff, 
and  not  from  all  liable  to  pay  the  tax  imposed  and  in  arrear. 
4th,  that  it  did  not  distinguish  the  amount  required  to 
buy  the  site,  or  that  required  to  build  the  school-house. 
5th,  that  it  did  not  allege  plaintiff's  property  was  distrained 
within  the  school  section.  6th,  that  it  did  not  shew  the 
rate  was  legally  imposed  or  established  prior  to  issuing  the 
warrant.  7th,  that  it  did  not  shew  that  King,  the  cognizor, 
was  collector  of  the  rate  for  section  No.  1. 

BicTiards,  Q.  C,  supported  the  demurrer  to  the  plea  to  the 
avowry.  He  argued  that  the  disagreement  stated  in  the 
plea  is  about  the  choosing  a  school  site — not  about  the  choice. 
He  cited  16  Yic,  ch.  185,  sec.  6 ;  Beaver  v.  The  Mayor, 
&c.,  of  Manchester,  8  E.  &  B.  44. 

C,  Patterson  supported  the  plea.  He  contended  that 
the  trustees  were  bound  to  shew  every  thing  to  justify 
taking  plaintiff's  property ;  Haacke  v.  Marr,  8  C.  P.  U.  C. 
441 ;  Orr  v.  Eauney,  12  U.  C.  Q.  B.  377. 

The  issues  in  fact  were  tried  at  the  Picton  fall  assizes, 
1860,  before  Burns^  J. 

It  appeared  that  during  the  year  1857,  there  was  much 
discussion  and  difference  of  opinion  between  the  inhabitants 
of  this  school  section  as  to  the  site  of  the  school  house,  and 
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meetings  were  held  and  an  award  was  made,  though  for 
some  reason  or  other  it  was  not  acted  upon.  The  same 
differences  existed  among  the  people  in  1858,  and  the  three 
school  trustees  were  not  unanimous.  On  the  29th  of  March, 
1858,  the  defendants  Smith  and  Richards,  two  of  the  trus- 
tees, obtained  a  conveyance  of  half  an  acre,  being  part  of 
the  west  part  of  No.  15,  in  the  township  of  Hallowell,  for 
a  school  site.  On  the  29th  of  May,  1858,  a  meeting 
was  held  at  which  the  inhabitants  named  arbitrators,  and  an 
award  was  made,  but  the  inhabitants  were  not  yet  satisfied, 
and  then  a  meeting  was  called  and  held  on  the  3rd  of  July, 
1858,  when  the  two  trustees.  Smith  and  Richards,  desired 
to  establish  the  site  on  the  land  conveyed  by  the  deed  of  the 
29th  of  March,  1858,  from  which  a  majority  of  the  free- 
holders and  householders  then  present  dissented,  and  the 
arbitrators  named  in  the  plaintiff's  plea  to  the  avowry  were 
appointed  to  settle  the  dispute.  Pending  these  discussions 
the  foundation  of  the  school  house  was  actually  laid  on  the 
land  conveyed,  and  about  a  quarter  of  a  mile  from  the  exact 
centre  of  the  school  section.  The  arbitrators  personally 
examined  the  ground.  They  meant  to  select  and  put  stakes 
at  a  place  which  they  designated  for  the  site,  which  differed 
from  the  land  mentioned  in  the  deed.  This  was  done  on 
the  4th  of  September,  1858,  on  which  day  they  made  the 
following  award : 

"  Know  all  men  by  these  presents  that  we,  W.  H. 
Gilbert,  James  Cavan  and  A.  Greely,  having  been  appointed 
arbitrators  to  decide  on  a  school  site  in  school  section  No.  I, 
in  the  township  of  Hallowell,  in  the  county  of  Prince 
Edward,  and  having  heard  the  statement  of  the  trustees  and 
also  of  the  opposing  parties,  and  having  taken  upon  our- 
selves the  burden  of  the  said  matter,  do  determine  that  the 
school-house  site  in  said  section  shall  be  a  part  of  the  gore 
lying  between  sixteen  and  seventeen^  now  in  the  tenure  of 
John  Landon,  situated  on  the  south  west  of  the  road,  and 
on  the  westerly  limit  of  the  said  gore.    In  testimony,"  &c. 

The  words,  "  the  gore  lying  between  sixteen  and  seven- 
teen, were  not  in  the  award  as  signed  by  the  arbitrators  on 
on  the  4th  of  September,  but  there  was  a  blank  space  left 
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wliicli  remained  until  May,  1859,  and  the  word  "  gore"  at 
the  end  was  originally  "lot,"  and  so  remained  until  the 
blank  was  filled  up.  It  seemed  generally  known  what 
piece  of  ground  the  arbitrators  had  looked  at,  and  had 
determined  to  designate  in  the  award,  but  still  the  inhabi- 
tants were  dissatisfied.  Many  would  have  agreed,  if  the 
school-house  could  have  been  built  by  subscription,  but  that 
fell  through.  Another  meeting  was  held  on  the  8th  of 
October,  though  not  regularly  called,  and  then  it  was  resolved 
to  go  on  and  build  on  the  land  mentioned  in  the  deed,  if  it 
could  be  done  by  subscription.    That  also  failed. 

On  the  22nd  of  October,  1858,  the  two  trustees  (defen- 
dants) regularly  called  a  meeting  for  the  30th  of  October,  for 
the  purpose,  as  the  notice  expressed,  of  settling  finally  on  a 
site  whereon  to  build  a  school-house.  The  meeting  was  held, 
not  more  than  half  the  electors  of  the  section  attending. 
The  resolution  adopted  by  the  majority  of  the  meeting  agreed 
with  the  opinion  of  the  majority  of  the  trustees,  fixing  upon 
the  land  mentioned  in  the  deed,  as  the  school-house  site. 

After  this  meeting  the  trustees  contracted  for  the  erection 
of  the  school-house,  and  it  was  built.  The  defendants  Smith 
and  Richards  were  trustees  for  1859,  and  a  different  person 
from  the  former  dissenting  trustee  was  elected  as  a  third  on  the 
25th  of  April,  1859,  the  defendants  Smith  and  Richards  met 
for  the  purpose  of  assessing  the  section  for  the  cost  of  the  school- 
house.  The  third  trustee  was  then  out  of  the  province,  and 
did  not  return  until  the  fall  of  the  year.  Smith  and  Richards 
verbally  resolved  what  the  assessment  should  be,  and  the 
clerk  inserted  in  the  roll  at  once  the  proper  amounts,  and  the 
roll  with  a  warrant  signed  by  Smith  and  Richards,  and 
under  the  corporate  seal,  dated  the  25th  of  April,  1859,  was 
delivered  to  the  defendant  King,  to  collect  the  amounts  from 
the  several  persons  named  in  the  roll,  among  whom  was  the 
plaintiff  assessed  for  $80.  The  clerk  stated  that  he  copied 
into  the  minute  book  of  the  trustees  a  resolution  to  corres- 
pond with  what  had  been  determined  by  Smith  and  Richards 
on  the  25th  of  April.  Under  this  warrant  defendant  King 
seized  plaintiff's  horse  and  mare.  Then  reference  was  made 
to  the  award  of  the  4th  of  September,  1858  ;  it  was  still  in 
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blank.  Two  of  the  arbitrators  met,  and  one  vv^ith  the  consent 
of  the  other  filled  in  the  words,  "  gore  lying  between  six- 
teen and  seventeen,"  but  it  could  not  be  ascertained  who 
altered  the  word  "lot"  into  "gore,"  or  when  it  was  done. 
The  arbitrators  stated  that  the  reason  why  the  blank  was 
left  in  the  award,  was  that  they  did  not  know  the  precise 
description  of  Landon's  land,  but  it  was  understood  among 
them,  that  when  that  was  ascertained  the  blank  should  be 
filled  up. 

It  was  proved  that  the  gore  between  lots  Nos.  16  and 
17  contained  200  acres,  and  the  road  divided  it  into  nearly 
equal  parts,  and  the  westerly  limit  of  the  gore  south-west  of 
the  road,  would  be  a  point  down  on  the  water's  edge  of  the 
bay  of  Quinte,  a  distance  of  between  60  and  80  rods  from 
the  road. 

Upon  these  facts  the  following  questions  were  raised  : 
On  the  part  of  the  defendants,  1st.  That  Smith  and 
Richards  were  not  liable  to  this  action  in  their  individual 
capacities,  for  the  warrant  they  gave  was  under  the  seal  of 
the  trustee  corporation,  and  the  corporation  thereof  was 
alone  liable. 

2nd.  The  award  pleaded  was  not  proved,  and  was  bad  on 
the  face  of  it,  for  it  was  incomplete  when  signed  by  the  arbi- 
trators on  the  4th  of  September,  1858,  and  was  no  award 
then,  and  did  not  become  an  award  afterwards,  for  two  of 
the  arbitrators  had  no  authority  in  the  absence  of  the  third 
to  complete  it  by  filling  up  the  blank,  and,  that  if  the 
award  was  otherwise  good,  the  altering  it  by  substituting  the 
word  "gore"  for  "lot,"  would  avoid  it.  3rd.  That  if  the 
award  could  be  filled  up  after  it  was  signed,  the  description 
of  the  site  was  partial  and  imperfect,  and  left  it  uncertain 
what  part  of  the  gore,  and  how  much  of  it  was  intended  for 
the  school  site. 

For  the  plain tifi",  it  was  objected  that  the  defendants  had 
not  made  a  good  rate  to  support  the  warrant ;  that  a  rate 
could  not  be  verbally  imposed  or  levied,  as  was  proved  to 
have  been  attempted  here. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the 
plaintiff,  with  leave  to  the  defendants  to  move  to  enter  the 
verdict  for  them,  in  order  to  settle  the  questions  raised. 
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In  Michaelmas  Term,  S.  BieJiards,  Q.  C,  obtained  a  rule 
nisi  to  enter  a  nonsuit,  or  a  verdict  for  the  defendants 
Smith  and  Richards,  pursuant  to  leave  reserved  ;  or  for  a 
new  trial  on  the  ground  that  the  verdict  was  against  law  and 
evidence,  and  for  misdirection. 

In  Hilary  Term  0.      Patterson  shewed  cause. 

Judgment  on  demurrer  delivered  by 

Draper,  C.  J. — By  Consolidated  Stat.  U.  C,  ch.  64, 
sec.  30,  it  is  enacted  that  no  steps  shall  be  taken  by 
the  trustees  of  any  school  section  for  procuring  a  school 
site  on  which  to  erect  a  new  school  house,  or  for  chang- 
ing the  site  of  an  established  school-house  without 
calling  a  special  meeting  of  the  freeholders  and  house- 
holders of  their  section  to  consider  the  matter,  and  in  case 
of  a  difference  as  to  the  site  of  a  school-house  between  the 
majority  of  the  trustees  and  the  majority  of  the  freeholders 
and  householders  at  such  meeting,  each  party  shall  choose 
an  arbitrator,  and  the  local  superintendent,  or  in  case  of  his 
inability  to  attend,  any  person  appointed  by  him  to  act  on 
his  behalf  shall  be  a  third  arbitrator,  and  such  three  arbi- 
trators, or  a  majority  of  them,  shall  finally  decide  the 
matter. 

Upon  the  general  question  I  need  do  little  more  than 
refer  to  the  judgment  of  this  court  in  Williams  v.  The  Trust 
tees  of  School  Section  No.  8,  of  Plympton,  (7  C.  P.  U.  C. 
559.)  If  I  understand  these  pleadings,  they  allege  that 
the  school  trustees  of  section  No.  1,  of  the  township  of 
Hallowell,  or  two  out  of  the  three  trustees,  differed  from  a 
majority  of  the  freeholders  and  householders  of  that  section 
assembled  at  a  special  meeting  duly  convened  for  the  par- 
ticular purpose  as  to  the  site  of  a  school  house,  which  it  was 
proposed  to  procure,  and  thereupon  the  question  was  refer- 
red to  arbitration  pursuant  to  the  statute,  and  the  arbitra- 
tors decided  the  matter;  notwithstanding  which  the  trustees, 
or  two  of  them,  between  three  and  four  months  after  such 
meeting  and  reference,  and  during  the  same  year,  called 
another  meeting,  ignoring  all  the  previous  proceedings,  and 
made  a  different  determination  of  the  very  question  referred 


RYLANB  V.  KINa  ET  AL. 


205 


to  arbitration,  levied  a  rate  in  pursuance  thereof,  and  have 
distrained  the  plaintiff's  property  to  satisfy  the  portion  of 
the  rate  imposed  on  him.  On  this  state  of  facts  I  consider 
the  second  meeting  and  every  thing  done  under  colour  of  its 
authority  to  be  in  flagrant  violation  of  the  plain  letter  and 
equally  plain  spirit  of  the  act.  The  plea  demurred  to 
expressly  asserts  that  the  purchase  of  the  school  site  and 
the  erection  of  the  school  house  was  in  contravention  of  the 
award.  A  referenc3  under  the  statute  is  previously  stated, 
and  that  an  award  alleged  to  be  still  in  full  force  had  been 
made.  Unless,  therefore,  the  submission  had  been  revoked, 
I  do  not  understand  how  the  avowry  can  be  good.  A 
different  question  would  have  been  raised  if  the  defendants 
had  replied  that  after  the  reference  and  before  the  making 
of  the  award  a  majority  of  the  freeholders  and  householders 
had  revoked  the  submission ;  whether  that  would  have  sus- 
tained the  avowry  I  am  not  called  upon  to  decide,  though  I 
think  the  difference  between  an  ordinary  reference  by  two 
individuals  of  matters  in  dispute  relative  to  their  own  affairs, 
and  a  reference,  which  is  the  creature  of  the  statute,  of  a 
quasi  public  question,  and  which  is  authorised  for  the  settle- 
ment of  a  question  of  a  quasi  public  character,  is  sufficiently 
obvious.  The  power  and  the  will  to  refer  are  inherent  in 
the  individuals,  but  in  this  case  the  power  is  conferred  by 
the  statute,  and  the  reference,  the  exercise  of  the  power 
is  commanded,  if  the  difference  between  the  trustees  and  the 
majority  of  the  householders  and  freeholders  arises. 

This  opinion  disposes  of  the  first  objection  to  the  plaintiff's 
plea.  The  second  is,  that  it  is  not  shewn  what  interval  of 
time  elapsed  between  the  meeting  stated  in  the  plea,  and 
the  meeting  stated  in  the  avowry,  nor  that  the  award  was 
made  within  a  reasonable  time.  But  it  cannot  be  necessary 
for  the  plaintiff's  case  to  shew  what  was  the  interval  between 
the  two  meetings.  He  says  that  the  proceedings  on  which 
the  avowants  rely  are  alleged  to  have  taken  place  at  a 
special  school  meeting  of  this  school  section,  but  he  also 
says  those  proceedings  are  void,  for  the  question  as  to  the 
site  of  the  school  house  had  been  finally  decided  or  referred 
to  arbitrators  for  final  decision  at  a  meeting  held  before  this 
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meeting,  which  defendants  set  up  as  conferring  authority  for 
their  acts,  and  having  been  thus  disposed  of  at  the  first 
meeting  all  proceedings  with  regard  to  it  at  the  second  were 
inoperative.  The  avo wants  hj  their  demurrer  admit  the 
reference,  and  the  decision  of  this  question  as  pleaded.  If 
they  mean  to  rely  on  ex  post  facto  matter  to  avoid  this 
decision,  or  on  any  want  of  finality  in  those  proceedings, 
they  should  have  replied  it.  I  think  the  third  objection 
equally  untenable.  If  there  ever  was  an  award  finally 
deciding  the  question,  the  defendants  must,  if  they  can, 
avoid  it  by  new  matter.  The  plaintiff  shews  a  complete 
primd  facie  answer  to  their  avowry.  The  fourth  objection 
was  not  sustained  in  argument,  nor  do  I  see  that  it  amounts 
to  any  thing  when  the  plea  is  examined.  The  objection  as 
to  time,  is  I  think,  of  no  weight.  Both  parties  assert 
their  respective  meetings  to  have  taken  place  in  the  same 
year,  i.e.,  1858,  and  so  the  court  must,  upon  these  plead- 
ings, assume,  and  the  plaintiff  asserts  that  the  meeting 
referred  to  by  him  was  prior  to  that  set  up  by  them.  If 
the  avowants  meant  to  deny  this,  the  allegation  of  a  different 
time  should  have  come  from  them.  And  as  to  the  objection 
that  the  plaintiff's  plea  states  the  difference  to  have  been 
about  the  choosing  the  site,  and  not  about  the  choice,  I  am 
not  prepared  to  construe  the  word  "  choosing  a  site"  to 
mean  whether  they  should  choose  or  no.  It  might  certainly 
have  been  more  accurately  expressed,  but  the  difference  was 
not  about  procuring  the  site.  The  language  fairly  excludes 
that.  They  could  not  well  have  differed  about  the  choosing 
until  they  had  resolved  to  procure,  and  then  to  choose  is  to 
exercise  the  power  of  choice,  and  so  this  verbal  criticism  is 
answered. 

The  defendants  have  also  replied  to  this  plea  that  there  is 
no  such  award,  and  the  plaintiff  has  demurred.  This  repli- 
cation admits  the  previous  parts  of  the  plea,  viz.,  that  there 
was  a  meeting  duly  convened,  and  held  on  the  3rd  of  July, 
1858,  to  dispose  of  the  question  of  purchasing  a  new  school 
site,  at  which  meeting  the  question  was  referred  to  arbitra- 
tors. Now,  unless  the  fact  that  up  to  the  30th  October, 
1858,  no  award  had  been  made  revokes  the  reference  and 
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prevents  the  referees  from  deciding  the  question,  this  repli- 
cation does  not  answer  the  plea.  The  statute  limits  no  time 
within  which  the  award  shall  be  made,  and  does  not  appa- 
rently contemplate  a  revocation  of  the  reference.  There  is 
nothing  to  shew  that  the  arbitrators  have  not  taken  on 
themselves  the  burden  of  deciding  the  question,  though  they 
had  not  at  the  time  this  action  was  brought  made  an  award. 
If  the  reference  continued  in  force  when  the  second  meeting 
was  held  the  plea  is  not  answered,  though  an  award  was  not 
then  made. 

As  I  consider  the  plea  good,  it  is  not  necessary  to  consider 
the  objections  to  the  avowry.  So  far  as  the  bailiff  or  col- 
lector is  concerned,  excepting  the  traverse  of  the  avowry 
and  cognizance  by  the  general  replication  de  injuria^  his 
defence  is  passed  over  without  notice.  The  plaintiff  has  to 
get  rid  of  whatever  difficulty,  if  any,  may  arise  from  this. 

Per  cur. — Judgment  for  plaintiff  on  the  demurrer,  with 
leave  to  defendants  to  apply  within  one  month  to  a 
judge  in  Chambers  to  amend. 

{Judgment  on  the  rule  nisi.) 

Draper,  C.  J. — Whatever  opinion  I  might  have  formed 
as  to  the  liability  of  the  trustees,  under  the  circumstances, 
to  have  a  verdict  found  against  them  on  the  plea  of  non 
ceperunt,  I  think  when,  in  order  to  commence  at  nisi  prius, 
they  admitted  a  prima  facie  right  in  the  plaintiff  to  recover, 
they  must  be  taken  to  have  admitted  they  took  the  goods, 
and  meant  to  rely  on  the  avowry,  and  agree  therefore  that 
this  plea  is  for  the  purposes  of  this  application  out  of  ques- 
tion. As  to  the  permitting  pleas  so  inconsistent  as  non 
cepit,  and  an  avowry,  which  not  only  admits,  but  asserts 
the  taking,  and  claims  for  the  defendants  a  return  of  the 
goods  taken  and  replevied  by  the  plaintiff,  with  (possibly) 
damages,  and  costs  at  all  events,  I  need  not  now  say  any 
thing  more  than  that  I  think  it  open  to  grave  doubt. 

I  entertained  some  doubt  whether  the  defendants  should 
not  have  given  further  evidence  to  establish  the  plaintiff's 
legal  liability  to  pay  the  sum  at  which  he  was  rated  ;  and 
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I  am  not  even  now  quite  clear  whether,  when  the  trustees 
are  avowing,  they  should  not  shew  a  title,  and  that  it  is  not 
enough  merely  to  shew  a  compliance  with  the  School  Act, 
Consol.  Stat.  U.  C,  ch.  64,  sec.  27,  which  by  sub-sec.  11, 
makes  it  the  duty  of  the  trustees  "  to  make  out  a  list  of  the 
names  of  all  persons  rated  by  them  for  the  school  purposes 
of  such  section,  and  the  amount  payable  by  each,  and  to 
annex  to  such  list  a  warrant  directed  to  the  collector  of  the 
school  section  for  the  collection  of  the  several  sums  ;"  or 
whether  they  should  not  have  proved  the  plaintiff 's  liability 
by  reason  of  the  valuation  of  his  taxable  property,  under  the 
12th  sub-section  of  the  same  section.  My  brothers.  I  believe, 
entertain  no  doubt  on  this  point,  and  the  opinion  of  the  court 
is  in  favour  of  the  sufficiency  of  the  evidence  to  that  extent. 
It  is  true  that  in  the  avowry  it  is  stated  that  the  plaintiff 
was  at  the  times  when,  &c.,  duly  assessed  on  the  assessor's 
or  collector's  roll  for  the  township  of  Hallowell,  and  that 
according  to  the  valuation  of  his  taxable  property  as  assessed 
on  that  roll,  he  was  legally  liable  to  pay  for  procuring  the 
school  site  and  erecting  the  school  house  the  sum  of  $80, 
but  this  is  traversed  by  the  general  answer,  de  injurid. 

We  have  already  determined  the  second  plea  to  the  avowry 
to  be  good,  in  accordance  with  the  previous  judgment  of  this 
court  in  Williams  v.  the  School  Trustees  of  Plympton,  (7  U. 
C.  C.  P.  559,)  but  the  award  pleaded  by  the  plaintiff  is  put 
in  issue  by  the  defendants'  replication. 

On  this  particular  question  the  defendants  are  entitled  to 
a  verdict ;  the  award  was  not  duly  made  and  executed.  No 
answer  is,  however,  given  to  the  residue  of  the  plea.  The 
previous  meeting  of  the  3rd  of  July,  1858,  the  difference  of 
opinion  between  a  majority  of  the  school  trustees,  and  of  the 
inhabitants,  and  the  reference  of  that  difference  to  arbitra- 
tion, according  to  the  statute,  are  not  denied.  But  it  seems 
on  the  22nd  of  October,  1858,  the  same  trustees  called  another 
meeting,  at  which  they  succeeded  in  obtaining  the  consent 
of  a  majority  of  the  inhabitant  freeholders  and  householders 
in  favour  of  their  own  views,  upon  which  they  had  in  fact 
previously  acted,  by  laying  the  foundation  stone  of  the 
school  house  on  a  spot  not  then  approved  by  the  inhabitants, 
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and  not  then  or  since  sanctioned  by  an  award  under  the 
reference. 

I  adhere  to  the  opinion  expressed  in  Williams  v.  the 
School  Trustees  of  Plympton,  though  it  is  to  be  observed  in 
that  case  an  award  had  been  given  to  which  no  legal  excep- 
tion had  been  taken.  Here  the  meeting  in  October,  1858, 
was  called  in  reality  to  revoke  the  submission  to  arbitration 
legally  made  in  the  month  of  July  preceding.  Conceding 
that  no  award  had  then  been  made,  the  power  of  the  arbitra- 
tors to  make  one  was  in  existence,  and  I  cannot  think  it 
right  so  to  construe  the  statute  as  to  enable  trustees  who 
have  a  point  to  carry,  to  call  successive  school  meetings,  to 
defeat  a  previous  reference  which  they  may  learn  is  likely 
to  decide  against  them,  or  by  the  casual  non-attendance  of 
those  opposing  their  view ;  or  even  by  trick,  as  seemed  to  be 
the  case  in  Williams  v.  the  School  Trustees  of  Plympton ;  or 
by  wearying  out  their  opponents  by  repeated  meetings, 
finally  to  obtain  an  apparent  majority,  when  of  course  they 
will  take  care  to  have  no  subsequent  meeting  to  review  the 
vote.    For  these  opinions  I  am  alone  responsible. 

The  proper  conclusion  in  this  case  in  the  judgment  of  the 
court  is,  that  the  rule  to  enter  a  verdict  for  the  defendants, 
Smith  and  Richards,  should  be  made  absolute,  but  that  the 
plaintiff  should  have  leave  to  take  out  a  rule  nisi  for  judg- 
ment non  obstante  veredicto.  This  course  appears  warranted 
by  what  was  done  in  Merry  v.  Chapman,  (10  A.  &  E.  324.) 

Per  cur. — Rule  accordingly. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar: — William  McDougall,  Allan  James  Grant, 
George  Moberly,  Abraham  Diamond,  Richard  Lowe 
Benson,  James  Carpenter,  Thomas  Douglas  Ledyard, 
John  McGillivray  McLean,  Warren  Totten,  John 
Wesley  Kerr,  George  Green,  Clarkson  Jones,  Smith 
George  Wood,  Thomas  McNaughton,  Charles  Francis, 
John  Galloway  Scott,  James  Henderson,  Donald  Wil- 
son Ross. 

27  vol.  XII. 
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RULES  OF  COURT. 


The  following  rules  were  read  in  court : — 

February  14th,  1862. 

It  is  Ordered,  That  the  several  sheriffs  in  Upper  Canada 
shall  be  allowed,  in  addition  to  the  fees  and  disbursements 
heretofore  authorised  for  services  rendered  by  them  in  the 
county  courts,  to  charge  and  receive  the  fees  and  disburse- 
ments  following  : 

For  return  of  Writ  of  Execution  against  Lands  or 
Goods,  where  nothing  has  been  made  under  the 

writ  £0  2  6 

For  removing  or  retaining  property  taken  under  any 
statute  of  this  province  relating  to  replevin,  reasonable  and 
necessary  disbursements  and  allowances,  to  be  approved  by 
the  clerk,  or  by  order  of  the  judge. 

JOHN  B.  ROBINSON,  Q,J, 
W.  H.  DRAPER,  Q.P. 
WM.  B.  RICHARDS,  J. 
JOHN  H.  HAGARTY,  J, 
ROBERT  E.  BURNS,  J. 

February  15th,  1862. 

It  is  Ordered,  That  hereafter  the  several  sheriffs  in 
Upper  Canada  shall  be  permitted  to  charge  reasonable  and 
necessary  disbursements  and  allowances,  to  be  approved  by 
the  Master,  or  by  order  of  the  Court  or  a  Judge,  for  remov- 
ing or  retaining  property  taken  under  any  statute  in  this 
province  relating  to  replevin. 

It  is  Ordered,  That  the  form  of  Writs  of  Assignment  of 
Dower  to  be  used  under  the  statute  24th  Vic,  ch.  40,  shall 
be  as  follows  : 

The  Writ  of  assignment  of  Dower  required  to  be  issued 
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after  judgment  in  an  action  of  Dower  has  been  entered  in 
favour  of  the  demandant,  shall  be  in  the  form  hitherto  in 
use  in  Upper  Canada. 

And  the  writ  of  Assignment  of  Dower  required  to  be  issued 
under  the  second  clause  of  the  said  statute,  when  the  right  of 
Dower  is  acquiesced  in  by  the  owner  of  the  estate,  may  be  as 
follows : 

^County  0^^^'  |  VICTORIA,  by  the  Grace  of  God,  &c. 
TO  THE  SHERIFF  OF  THE  COUNTY  OF  


Greeting  : 

Whereas,  A.B.,  widow,  who  was  the  wife  of  CD.,  deceased, 
demands  against  E.  F.,  the  third  part  of  (here  describe  the 
estate  in  which  dower  is  claimed,  as  in  other  writs  of  assign- 
,ment  of  dower)  as  the  dower  of  the  said  A.  B.  of  the  endow- 
ment of  the  said  C.  D.,  heretofore  her  husband  :  And  where- 
as it  has  been  made  to  appear  to  us  in  our  Court  of  Queen's 
Bench,  (or  Common  Pleas,  as  the  case  may  be,)  in  Upper 
Canada,  that  the  said  E.  F.  is  the  owner  of  the  said  real 
estate  out  of  which  such  dower  is  claimed,  and  that  he  ac- 
quiesces in  the  said  claim,  and  is  willing  to  assign  to  the  said 
A.  B.  her  proper  dower,  but  that  the  said  A.  B.  and  E.  F. 
are  not  agreed  as  to  the  admeasurement  thereof :  We  there- 
fore command  you,  that  without  delay  you  do  deliver  to  the 
said  A.  B.  seisin  of  her  third  part  of  the  said 

with  the  appurtenances,  to  hold  to  her  in  severalty 
by  metes  and  bounds  ;  And  that  you  do  proceed  in  the  exe- 
cution of  this  our  writ,  according  to  the  provisions  of  the 
statute,  in  that  behalf  passed  by  the  Legislature  of  our 
province  of  Canada,  in  the  twenty-fourth  year  of  our  reign. 

Witness,  &c. 

(When  the  Demandant  has  married  again  since  the  death 
of  her  late  husband,  under  whom  she  claims  dower,  her  name 
and  description  must  be  made  such  as  to  suit  the  circum- 
stances.) 

JOHN  B.  ROBINSON,  Q.J, 
W.  H.  DRAPER,  C.J,,  CP. 
ROBERT  E.  BURNS,  J. 
WM.  B.  RICHARDS,  J. 
JOHN  H.  HAGARTY,  J. 
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MEMORANDA. 


In  Hilary  vacation  the  Hon.  Sir  John  Beverley  Robinson, 
Baronet,  CB.,  resigned  his  office  of  Chief  Justice  of  the 
Court  of  Queen's  Bench,  and  was  appointed  Presiding  Judge 
of  the  Court  of  Error  and  Appeal,  under  the  Statute  24 
Yic,  ch.  36. 

The  Honourable  Archibald  McLean,  one  of  the  Judges  of 
the  Court  of  Queen's  Bench,  was  appointed  Chief  Justice  of 
Upper  Canada,  in  the  room  of  the  Honourable  Sir  John 
Beverley  Robinson,  resigned. 

The  Honourable  Philip  Michael  Matthew  Scott  Yan- 
koughnet,  one  of  Her  Majesty's  Counsel,  was  appointed 
Chancellor  of  Upper  Canada,  in  the  room  of  the  Honourable 
William  Hume  Blake,  resigned. 

The  Honourable  John  Hawkins  Hagarty,  one  of  the 
Judges  of  the  Court  of  Common  Pleas,  w^as  appointed  a 
Judge  of  the  Court  of  Queen's  Bench,  in  the  room  of  the 
Honourable  Archibald  McLean. 

The  Honourable  Joseph  Curran  Morrison,  Her  Majesty's 
Solicitor  General,  was  appointed  a  Judge  of  the  Court  of 
Common  Pleas,  in  the  room  of  the  Honourable  John 
Hawkins  Hagarty. 

The  Honourable  James  Patton  was  appointed  Solicitor 
General,  in  the  room  of  the  Honourable  Joseph  Curran 
Morrison. 

The  Honourable  Sydney  Smith,  and  the  Honourable 
James  Patton,  were  appointed  Her  Majesty's  Counsel. 
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EASTER  TERM,  25  VICTORIA,  1862. 


Present : 


The  Hon.  William  Henry  Draper,  C.B.,  C.  J. 
"      "    William  Buel  Richards,  J. 
"      "    Joseph  Curran  Morrison,  J. 


Fraser  v.  Hickman. 

Costs — Of  issue  in  law  and  fact — Demurrer — Amendment  after  trial. 

The  plaintiff  declared  against  the  defendant  as  a  stockholder  in  a  railway 
company,  to  wh'ch  the  defendant  pleaded  and  demurred.  The  issues 
in  fact  were  tried  first,  and  resulted  in  a  verdict  for  the  plaintiff,  with 
leave  to  defendant  to  move  to  enter  a  nonsuit,  which  rule  was  taken  out 
the  same  term  in  whch  demurrer  was  set  down  for  argument,  and  upon 
the  latter  being  called  on  for  argument  the  plaintiff  asked  leave  to  amend, 
which  was  granted  on  payment  of  costs. 

An  amended  declaration  was  afterwards  served,  and  the  defendant's  costs 
were  taxed  by  the  master  upon  the  amendment  when  the  costs  of  the 
issues  of  fact  and  the  rule  nisi  to  enter  a  nonsuit  were  disallowed. 

Upon  motion  for  revision  in  chambers,  with  reference  (by  the  judge)  to  full 
court, 

Held,  that  the  defendant  was  entitled  to  all  the  costs  of  the  demurrer  and 
application  to  amend,  and  (the  question  being  a  new  one)  the  cost  in 
chambers,  and  of  this  application. 

This  action  was  commenced  on  the  1st  of  November,  1861. 
The  declaration  was  entitled  of  2nd  of  December,  1861. 
The  defendant  demurrred  to  the  declaration  for  an  error  in 
the  concluding  part  of  it.  The  plaintiff  declared  as  a  judg- 
ment creditor  of  the  Port  Hope,  Lindsay,  and  Beaverton 
Railway  Company,  against  the  defendant  as  a  shareholder 
of  ten  shares,  of  <£25  each.  The  plaintiff 's  judgment  was  for 
£3195  6s.  4d.  damages,  and  £22  Ts.  9d.  costs.  The  plaintiff 
claimed  a  right  to  demand  and  have  from  defendant  the 
amount  of  the  judgment.  To  this  the  defendant  pleaded 
and  demurred,  and  the  issues  in  fact  were  tried  at  the  winter 
assizes  at  Toronto,  in  January,  1862.  The  plaintiff  obtained 
a  verdict,  with  leave  reserved  to  defendant  to  move  to  enter 
a  nonsuit.  And  the  defendant  obtained  a  rule  nisi  for  this 
purpose  in  Hilary  Term  last.    During  the  same  term  the 
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demurrer  was  set  down  for  argument,  and  R.  A.  Harrison 
finding  the  court  against  him,  as,  though  the  statute  expressly 
enacts  that  "  the  amount  due  on  such  execution  shall  be  the 
amount  recoverable  with  costs  "  against  the  shareholder, 
yet  each  shareholder  could  be  liable  for  no  more  than  what 
was  due  upon  his  shares,  he  asked  and  obtained  leave  to 
amend  on  payment  of  costs.  An  amended  declaration  was 
afterwards  served,  but  no  plea  was  pleaded  to  it.  The  de- 
fendant carried  in  his  bill  of  costs  to  be  taxed,  and  on  taxa- 
tion the  master  disallowed  to  the  defendant  the  costs  of 
obtaining  further  time  to  plead  and  demur,  of  the  trial  of 
issues  of  fact,  and  of  obaining  the  rule  nisi  to  enter  a  non- 
suit. A  summons  to  revise  taxation  was  taken  out  before 
Sagarty,  J.,  and  on  the  3rd  of  March,  1862,  an  order 
was  made  that  the  master  should  tax  the  costs  of  the 
defendant  subsequent  to  the  service  of  the  original  declara- 
tion, including  the  costs  of  the  trial,  and  that  the  costs  so 
taxed  should  be  paid  into  court  by  the  plaintiff  to  abide  any 
order  which  the  court  might  make  in  reference  thereto  on 
motion  of  either  party  ;  and  that  the  costs  of  the  demurrer 
and  the  ordinary  costs  of  amendment  as  already  taxed  should 
be  paid  by  plaintiff  to  defendant,  and  that  the  costs  of  the 
application  should  abide  the  order  of  the  court  hereafter  to 
be  made,  and  that  the  payment  to  defendant  and  the  pay- 
ment into  court  should,  for  the  purpose  of  allowing  the  plain- 
tiff to  amend,  be  considered  as  a  payment  of  the  costs  under 
the  rule. 

Hector  Omieron  moved  that  the  costs  ordered  by  Hagarty^ 
J.,  to  be  paid  into  court,  should  be  paid  to  defendant. 

B.  A,  Harrison  shewed  cause. — There  is  no  necessity  for 
a  new  trial,  for  the  pleas  remain  unaltered ;  the  issues  are 
identical ;  the  questions  of  law  arising  are  the  same,  and  are 
now  as  perfectly  raised  for  argument  as  they  could  be  if  the 
cause  was  tried  again.  The  change  in  the  demand  at  the 
end  of  the  declaration  did  not  change  the  nature  of  the  evi- 
dence, nor  of  the  defence.  In  Wilkinson  v.  Sharland,  10 
Ex.  724,  the  court  refused  to  arrest  the  judgment,  though 
the  declaration  was  bad  on  general  demurrer,  and  allowed  the 
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plaintiiF  to  keep  a  verdict  lie  had  obtained  on  issues  joined, 
treating  the  pleading  over  as  a  waiver.  Here  the  defendant, 
allowing  the  same  pleas  to  stand  to  the  amended  as  to  the 
original  declaration,  has  no  more  to  complain  of  in  the  ver- 
dict being  allowed  to  stand,  than  the  defendant  had  in  Wil- 
kinson V,  Sharland,  for  the  court  amended  the  declaration 
after  refusing  to  arrest  the  judgment,  and  after  the  defendant 
had  brought  a  writ  of  error  ;  but  in  that  case  the  court  only 
made  the  plaintiff  pay  the  costs  fairly  incurred  by  defendant 
in  opposing  it,  i.  e.,  of  the  motion  in  arrest  of  judgment,  of 
the  proceedings  in  error,  of  the  summons  at  chambers,  and 
of  the  application  to  amend.  Here  the  plaintiff  has  succeeded 
on  the  issues  of  fact ;  why  should  the  defendant  have  the 
costs  of  them  ?  The  verdict  is  suitable  to  the  amendment, 
no  more  being  recovered  than  would  have  been  on  the 
amended  declaration.  He  referred  to  Cooke  v.  Sayer,  2  Burr. 
753,  &  2  Wils.  85  ;  Bird  v.  Higginson,  5  A.  &  E.  83  ; 
Partridge  v.  Gardner,  4  Exch.  303,  and  6  Exch.  621  ; 
Clark  V.  AUatt,  4  C.  B.  335;  Callander  v.  Howard,  10  C.  B. 
296  ;  Sheehy  v.  The  Professional  Life  Assurance  Company, 
33C.  B.  787;  Crucknell  v.  Trueman,  9  M.  &  W.  684; 
Marshall  on  Costs,  136  ;  Hinton  v.  Acraman,  8  C.  B.  737 ; 
Parsons  v.  Alexander,  5  E.  &  B.  263. 

H.  Cameron,  contra,  referred  to  Bentley  v.  Dawes,  10  Ex. 
348. 

Draper,  C.  J. — If  a  party  failed  on  a  demurrer,  after  the 
trial  of  any  issue  in  fact,  no  amendment  was  allowed,  and 
therefore  it  is  vain  to  look  for  authority  applicable  to  the 
question  now  for  our  decision,  before  the  passing  of  the  Com- 
mon Law  Procedure  Act.  The  case  of  Wilkinson  v.  Shar- 
land well  illustrates  the  change  that  has  taken  place,  and 
shews  the  length  to  which  for  the  attainment  of  justice 
between  the  parties  the  powers  of  amendment  extend.  I  do 
not,  on  principle,  see  any  greater  difficulty  in  holding  that 
although  the  plaintiff  has  been  obliged  to  amend  his  declara- 
tion in  order  to  cure  a  defect,  he  may  not  retain  a  verdict 
upon  issues  in  fact  rendered  in  his  favour  before  such  amend- 
ment was  allowed,  than  there  was  in  allowing  the  amend- 
ment in  Wilkinson  v.  Sharland  after  error  brought.  In 
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that  case  the  amendment  was  in  a  matter  at  least  as  sub- 
stantial as  in  the  present,  and  after  a  trial  of  the  merits.  In 
the  present  case,  the  amendment  affects  the  legal  deduction 
only,  from  facts  previously  set  forth,  and  which  we  must 
take  to  have  been  established  at  nisi  prius.  The  nature  of 
the  enquiry  remaining  wholly  unaltered,  I  do  not  therefore 
see  why  the  verdict  should  not  stand,  just  as  if  the  amend- 
ment had  been  made  at  or  immediately  before  it.  This  opinion 
puts  an  end  to  the  principal  part,  if  not  the  whole,  of  the 
defendant's  claim.  As  I  understand  the  application,  the 
defendant  seeks  to  recover  costs  which  he  would  not  have 
had  a  pretence  for  claiming  if  the  amendment  had  been 
made  during  the  trial,  and  the  case  had  gone  on  and  the 
plaintiff  had  obtained  a  verdict.  I  would  act  entirely  in  the 
manner  directed  by  the  court  in  Wilkinson  v.  Sharland,  by 
giving  the  defendant  all  the  costs  which  this  error  of  the 
plaintiff's  and  its  amendment  have  occasioned,  which  I  take 
to  be  all  the  costs  of  the  demurrer,  and  application  to 
amend,  to  which,  looking  at  the  novelty  of  the  case,  and  con- 
sidering that  the  learned  judge  at  chambers  would  not  dis- 
pose of  it,  deeming  it  of  sufficient  difficulty  and  importance 
to  be  sent  to  the  full  court,  I  should  think  it  right  to  add 
the  costs  in  chambers  and  of  this  application. 


Per  cur, — Rule  absolute. 
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TowNSEND  V.  Elliot  et  al. 

Ejectment — Taxes — Sale  for — Treasurer  '' s  warrant. 

Ejectment  for  village  lot  4,  south  side  of  Catharine  Street,  village  of  Inger- 
sol,  part  of  No.  10,  in  broken  front  concession  of  North  Oxford.  The 
plaintiff  shewed  a  clear  title  through  the  patentee  of  the  Crown;  the  de- 
fendant claimed  through  a  purchaser  at  sheriff 's  sale  for  taxes.  It  ap- 
peared that  the  village  of  Ingersol  comprises  parts  of  two  townships, 
called  North  and  West  Oxford  ;  of  West  Oxford  it  contains  a  park  lot  5, 
which  is  subdivided  into  village  lots. 

By  the  treasurer's  warrant  dated  in  June,  1860,  there  appeared  to  be  two 
village  lots  4  south  of  Catharine  Street,  in  arrear  for  taxes,  one  being 
in  arrear  for  the  year  1854  only,  the  other  for  1854,  1855,  and  1858.  The 
sheriff  sold  both,  but  only  conveyed  the  one  in  dispute  in  this  action  to 
the  purchaser. 

Upon  a  special  case,  held,  that  the  warrant  did  not  sufificiently  define 
the  lot  to  be  sold,  (although  he  had  assumed  it  to  be  the  one  in  ques- 
tion in  this  action,)  and  the  plaintiff  was  entitled  to  recover. 

Ejectment  for  village  lot  No.  4,  south  side  of  Catharine 
Street,  village  of  Ingersoll,  being  part  of  lot  No.  11,  4th  or 
feroken  front  concession  of  North  Oxford. 

The  plaintiff 's  title  was  derived  from  the  grantee  of  the 
CrownofthislotNo.il.  He  conveyed  158  acres  of  this 
lot  to  John  Carnegie,  in  fee,  by  deed  dated  19th  of  October, 
1832.  Carnegie  laid  out  his  land  into  village  lots,  having  a 
plan  thereof  for  registration  made  by  one  Wonham,  a  pro- 
vincial land  surveyor,  in  1855.  Carnegie  died  in  1855,  and 
by  his  last  will,  dated  5th  of  March,  1855,  devised  the  land 
to  his  executors  and  trustees  therein  named.  On  the  7th  of 
March,  1857,  they  filed  this  map  or  plan  of  the  village  lots  in 
the  registry  office.  On  the  19th  of  November,  1855,  the 
trustees  conveyed  the  village  lot  No.  4,  in  question  in  this 
suit,  to  Edward  B.  Waite.  On  the  13th  of  July,  1857, 
Waite  mortgaged  this  same  lot  in  fee  to  the  plaintiff.  It  was 
admitted  that  this  village  lot  No.  4,  was  part  of  the  town- 
ship lot  No.  11,  of  which  Carnegie  died  seised.  It  was 
proved  that  the  defendant  Elliott,  about  the  close  of  1860, 
entered  into  possession  of  this  village  lot,  as  tenant  by  the 
month,  to  Waite.  In  December,  1861,  Elliott  was  served 
with  notice  to  quit  on  behalf  of  the  plaintiff,  the  mortgagee. 
He  said  the  other  defendant  Hoyt  had  indemnified  him  not 
to  pay  any  more  rent,  and  that  he  had  become  Hoyt's 
tenant. 

The  defendant  gave  the  following  evidence : 
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1st  A  list  of  the  non-resident  lands  for  Ingersoll,  for  the 
year  1854;  it  contained  a  certificate  at  its  foot  as  follows: 
I  do  hereby  certify  that  the  foregoing  collector's  roll  is 
truly  copied  from  the  non-resident  assessment  roll  of  the 
village  of  Ingersoll  for  the  year  1854,  and  correctly  calcu- 
lated according  with  a  by-law  of  said  village  for  such  pur- 
pose, to  the  best  of  my  knowledge  and  ability. 

(Signed)       James  Berrib, 
Town  Qlerh. 

This  was  received  by  the  treasurer  of  the  county  on  the  13th 
of  November,  1854.    The  following  entries  appear  on  it : 


No,  and  Names  of  Lots 

Quantity 

Value  of 

Statute 

owned  by  Non-residents. 

of  Land. 

Land. 

Labour. 

Total  Amount, 

S.  Catharine  St.  4 

"  l-5tli 

20 

2  days 

i  r4 

"  3 

l-5tli 

20 

2  '< 

-     1   7  1  4 

u  4 

l-5th 

20 

2 

"     1   7  1  4 

2nd.  A  list  of  the  non-resident  lands  in  Ingersoll,  for  the 
year  1855,  certified  in  a  similar  manner  on  the  13th  of 
November,  1855,  by  James  Berrie,  Town  Clerk,  and  received 
by  the  county  treasurer  on  the  16th  day  of  November,  1855. 
The  following  entries  appear  on  it : 


Names. 

No.  of  Lot. 

Quantity 
of  Land. 

Value. 

Yearly 
Value. 

Statute 
Labour 

Amount  of 
Taxation. 

Unknown. 

4S.Cath.S 

100 

1  1 
6|  1 

4 

£1  5s.  6d. 

3rd.  A  list  of  the  non-resident  lands  in  Ingersoll,  for  the 
year  1858,  signed  and  certified  by  James  Barker,  treasurer 
of  Ingersoll,  dated  July  the  9th,  1859,  and  received  by  the 
county  treasurer  the  11th  of  July,  1859.  On  it  the  follow- 
ing entries  appear : 


Description 
of  Lands. 


No.  of 
Lot. 


No.  of 
Acres. 


Value  of  Real 
Property. 


Annual  value.     Total  taxes. 


S.  Cath.  S. 

pt.  5, 

l-5th 

100 

6 

0.60 

No.  4. 

4th,  Another  list  of  the  non-resident  lands  in  Ingersoll, 
for  the  year  1858,  certified  as  follows:  I  Joseph  Barker, 
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Treasurer  of  the  village  of  Ingersoll,  certify  that  the  fore- 
going list  of  unpaid  taxes  in  the  said  village  of  Ingersoll,  for 
the  year  1858,  |is  a  correct  copy  of  the  taxes  unpaid  or 
returned  by  the  collector  for  that  year,  dated  the  18th  day 
of  February,  1860.  This  was  received  by  the  county 
treasurer  on  the  21st  day  of  February,  1860,  and  contains 
the  following  entries : 


Nos. 

Description 
of  Lands. 

Nos.oflots. 

Am't  of 
Lands. 

Val.  of 
Lands. 

An.  value 
of  do. 

Amt.  of 
Taxes. 

W.  Thames, 
S-Catharine 

pt.  5,  No.  4 

l-5th 

100 

6 

0.60 

5th.  Also  a  third  list  of  non-resident  lands  in  Ingersoll, 
for  the  year  1858,  certified  by  David  Paine,  collector  for  that 
year,  and  received  by  the  county  treasurer  the  21st  day  of 
February,  1860.    The  following  entries  appear  on  it ; 


Streets. 

No.  Lot. 

No.  Acres. 

Value. 

An.  Value.  |  Total  taxes. 
1 

S.  Catharine  St. 
part  5  p. 

4 

l-5th 

100 

6        1  0.60 
1 

A  map  was  also  produced  as  a  survey  of  park  lot  5  in 
Ingersoll  in  the  township  of  West  Oxford. 

6th.  The  warrant  of  James  Kintrea,  county  treasurer, 
directed  to  the  sheriff  of  the  county  of  Oxford,  dated  the 
11th  of  June,  1860,  and  received  by  the  sheriff  on  the  16th 
day  of  the  same  month.  The  schedule  annexed  thereto  con- 
tained the  following  entries : 


Ingersoll, 


Part  of 
Lot. 

Name  of  Street. 

Quantity 
of  lot. 

Years  for  which 
taxes  due. 

Amt. 

1  Remarks. 
1 

4      1  S.  of  Catharine  |  1.5th  acre 
1  W.John 

3  1  S.  of  Catharine  |  " 

4  j  S.  of  Catharine  j  1-5 th  acre 

1854 
(( 

It 

1854,  5,  8 

$2.57 
11.51. 
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7th.  The  sheriff's  advertisement  dated  the  18th  of  June, 
1860,  to  sell  on  the  9th  of  October,  1860.  It  advertised  the 
following  lands  for  sale  : 

Ingersoll. 

4.    South  of  Catharine,    l-5th,    1854,  $  2.57 

4.  South  of  Catharine,  l-5th,  1854,  5,  8.  11.51. 
He  sold  the  lot  number  four  firstly  above  named,  to  Mr. 
R.  H.  Carrall,  for  the  amount  set  opposite  it,  and  the  other 
afterwards,  but  on  the  same  day,  to  Adam  Oliver,  the  then 
reeve  of  Ingersoll,  for  fifteen  dollars  and  one  cent.,  being 
the  taxes  opposite  the  second  lot  number  four  and  charges ; 
the  certificate  was  produced. 

8th.  An  assignment  under  seal  made  by  Adam  Oliver  to 
E.  Doty,  dated  the  8th  of  November,  1861,  of  his  interest 
in  the  said  lands  under  such  purchase.  It  was  proved  that 
at  the  date  of  this  assignment  Doty  was  treasurer  of 
Ingersoll. 

9th.  The  sheriff's  return  to  said  warrant  by  which  he 
returned  that  he  had  sold  the  first  named  lot  number  four 
to  Carrall,  for  four  dollars  and  thirty-nine  cents,  and  the 
last  named  lot  number  four  to  Adam  Oliver,  for  fourteen 
dollars  and  one  cent,  which  included  the  before  mentioned 
alleged  arrears  of  taxes  for  1854,  1855,  and  1858. 

10th.  Deed  given  by  the  sheriff  to  E.  Doty,  of  lot  4,  south 
of  Catharine  Street,  in  the  town  of  Ingersoll,  and  which 
appears  by  the  registry  of  the  county  of  Oxford  to  form  part 
of  lot  number  11,  in  the  4th  concession  of  the  township  of 
North  Oxford,  dated  the  13th  day  of  November,  1861. 

11th.  A  deed  dated  the  14th  of  November,  1861,  from 
Doty  to  the  defendant  Hoyt,  of  the  same  land  in  considera- 
tion therein  expressed  of  $240. 

12th.  A  lease  dated  the  15th  of  November,  1861,  made 
by  the  defendant  Hoyt  to  the  defendant  Elliott  of  the  same 
land,  for  three  months  from  date,  for  the  rent  of  three  dollars 
per  month.    This  lease  is  signed  by  Elliot,  but  not  by  Hoyt. 

13th.  The  plaintiff  produced  in  reply  the  assessment  roll 
for  Ingersoll,  for  the  year  1858,  by  which  it  appeared  that 
E.  B.  Waite  was  assessed  that  year  for  this  Jot  number  4, 
included  in  the  mortgage,  and  that  he  paid  the  taxes  for 
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that  year  thereon.  He  also  gave  other  evidence  contained 
in  the  judge's  notes  thereof. 

The  learned  judge  directed  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  such  objections  as  the 
parties  might  raise  as  to  the  sheriff 's  deed  for  taxes.  The 
notes  of  the  evidence  given  at  the  trial,  and  copies  of  the 
various  documents  filed  to  be  used  on  the  argument. 

The  plaintiff  then  in  reply,  put  in  the  collector's  roll  for 
Ingersoll,  for  1858,  and  opposite  the  No.  4,  on  S.  Catharine 
Street,  was  written  in  full  "part  of  5."  It  was  also  proved 
that  Waite  paid  the  taxes  on  the  lot  4,  south  side  of 
Catharine  Street,  together  with  the  taxes  for  the  other  lots 
in  Ingersoll  for  the  year  1858.  Mr.  Payne  the  collector  for 
1858,  stated  that  the  lot  No.  4,  south  side  of  Catharine 
Street,  "  part  of  5,"  was  a  lot  on  Mr.  Brown's  survey  in 
West  Oxford,  not  a  part  of  the  Carnegie  property  which  was 
in  North  Oxford,  the  two  townships  being  separated  by  the 
river  Thames,  and  the  village  of  Ingersoll  comprising  both 
of  these  lots.  Brown's  survey,  however,  was  not  made  in 
1854,  in  which  year  there  was  only  one  lot,  No.  4,  south  of 
Catharine  Street,  which  lot  John  Carnegie,  in  February, 
3854,  contracted  to  sell  to  one  McPherson,  who  entered  and 
built  a  cottage  on  it,  though  he  did  not  occupy  it.  It  was 
occupied  in  the  fall  of  1855,  for  the  first  time,  as  far  as 
appeared,  though  Elliot  appears  to  have  been  in  some  sort 
of  possession  in  the  latter  part  of  1854,  by  permission  of 
McPherson. 

A  verdict  was  taken  for  the  plaintiff  subject  to  such  points 
as  either  party  might  urge,  upon  the  evidence,  which  the 
court  were  to  construe  as  in  their  opinion  it  ought  to  be  con- 
strued by  a  jury,  the  question  to  be  determined  being 
whether  the  sheriff 's  sale  to  Oliver  was  good. 

The  case  was  argued  by  Beard  for  plaintiff,  citing  Sibbald 
V.  Roderick,  11  A.  &  E.  40  ;  Clark  v.  Woods,  2  Ex.  396 ;  Cor- 
bett  V.  Johnston,  11  U.  0.  C.  P.  321 ;  Doe  Upper  v.  Ed- 
wards, 5  U.  C.  595 ;  Bell  v.  Reaumore,  3  U.  C.  0.  S.  245. 

B.  6r.  Miller  J  contra. 
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Draper,  C.  J. — The  plaintiff  shews  a  good  title  to  village 
lot  'No.  4,  south  side  of  Catharine  Street,  in  the  village  of 
Ingersoll,  being  a  part  of  No.  11,  in  the  4th,  or  broken  front 
concession  of  the  township  of  North  Oxford.  He  is  there- 
fore entitled  to  succeed  in  this  action  unless  the  defendant 
proves  a  better  right  to  the  possession. 

The  defendant  sets  up,  that  this  lot  was  sold  for  taxes  in 
arrear,  that  the  sheriff  executed  a  conveyance  in  furtherance 
of  the  sale,  and  that  he  has  acquired  the  right  and  title  of 
the  sheriff 's  grantee. 

It  is  necessary  then  for  the  defendant  to  establish  that 
this  lot  was  liable  for  taxes  duly  charged  on,  and  remaining 
in  arrear ;  that  a  warrant  was  issued  by  the  treasurer  of  the 
county  of  Oxford  for  the  sale  of  this  lot,  and  that  this  lot 
was  sold,  and  conveyed  by  the  sheriff  in  pursuance  of  that 
warrant. 

The  village  of  Ingersoll  comprises  parts  of  two  townships  : 
viz..  North  Oxford  and  West  Oxford.  Of  the  latter  town- 
ship it  includes  a  park  lot  No.  4,  which  was  subdivided  into 
village  lots,  and  there  was  laid  out  as  a  part  of  such  subdi- 
vision a  street  called  Catharine  Street,  on  the  south  side  of 
which  was  a  lot  numbered  four.  The  precise  date  of  this 
subdivision  did  not  appear,  but  it  was  distinctly  sworn  that 
it  did  not  take  place  until  after  1854. 

The  treasurer's  warrant,  dated  the  11th  of  June,  1860, 
contained  (among  others)  the  following  entries  : 

''4.    S.  of  Catharine,  J-5th  acre,  1854,  $2.57 

"4.    S.  of  Catharine  l-5th  acre,  1854,  5,  8.  11.51." 
This  warrant  does  not  distinguish  in  any  way  between  these 
two  lots,  except  that  one  is  charged  with  taxes  for  one  year 
only,  the  other  for  three  years,  and  except  the  difference  in 
the  amount  charged. 

The  sheriff  has  assumed  that  the  lot  charged  with  three 
years'  taxes  is  the  lot  in  question  in  this  action,  for  he  has 
conveyed  this  very  lot  to  a  purchaser  for  the  amount  of  the 
three  years'  taxes,  adding  the  expenses  of  sale,  &c.,  thereto. 
He  has  sold,  but  not  conveyed,  the  number  four  for  one 
year's  taxes  only. 

So  far  as  the  year  1854  is  concerned,  the  evidence  suffi- 
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cientlj  shews  that  the  taxes  on  the  lot  in  North  Oxford  for 
that  year  were  in  arrear.  It  is  doubtful  whether  the  proof 
is  legally  sufficient  to  shew  that  taxes  were  in  arrear  on  this 
lot  in  1855.  On  the  original  assessment  roll  for  that  year, 
it  was  sworn  there  was  nothing  entered  relative  to  either  of 
these  lots,  nor  yet  on  the  original  collector's  roll  for  that 
year.  On  the  list  of  non-resident  lands  in  Ingersoll  for 
1855,  as  certified  by  the  town  clerk  to  the  county  Treasurer, 
is  the  following  entry  :  "  No.  4,  S.  Catharine  S.  £1  5s.  6d." 
Whether  this  relates  to  the  lot  now  in  dispute  is  no  further 
explained  by  that  entry.  There  is  some  evidence  that  there 
was  a  house  occupied  on  this  lot  in  1855,  in  which  case  the 
taxes  probably  might  have  been  levied  by  distress. 

Then  as  to  the  year  1858,  there  is  positive,  uncontradicted 
evidence  that  the  taxes  on  this  lot  were  paid.  So  that  the 
only  year  of  the  three  for  which  taxes  were  undoubtedly  in 
arrear,  was  1854,  and  if  that  were  the  only  year  for  which 
taxes  were  in  arrear  in  respect  of  this  lot,  the  first  entry 
on  the  treasurer's  warrant  might  be  deemed  to  refer  to  this 
lot  in  North  Oxford. 

But  there  is  a  difficulty  arising  from  the  fact  that  it  is 
sworn  that  park  lot  No.  5  was  not  subdivided  in  the  year 
1854.  This  was  not  denied,  and  then  the  No.  4,  south  of 
Catharine  Street,  part  of  park  lot  No.  5,  cannot  be  assumed 
to  be  that  which  is  charged  with  taxes  for  1854.  If  it  be, 
there  is  manifest  error.  On  the  other  hand,  it  would  be 
equally  an  error  to  assume  that  this  No.  4  could  be  charged 
with  taxes  for  the  three  years,  of  which  1854  is  one. 

Both  lots  have  been  sold  for  the  taxes,  and  the  sheriff 's 
deed  leaves  no  room  for  question  that  the  lot  in  North 
Oxford  has  been  sold  for  three  years'  taxes,  and  that  in  West 
Oxford  for  taxes  claimed  to  be  due  in  1854.  As  to  the 
latter,  though  we  are  not  now  adjudicating  on  that  question, 
it  seems  to  have  been  sold  for  taxes  which  were  not,  and 
could  not  have  been  due  upon  it,  and  it  is  unaccountable,  on 
the  evidence  how  the  two  lots  numbered  4  could  have  been 
included  in  the  list  of  non-resident  lands  for  1854.  This 
list,  however,  is  not  the  authority  pointed  out  by  the  statute 
on  which  the  county  treasurer's  warrant  is  to  be  founded, 
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and  as  the  fire  at  the  market  house  in  Ingersoll  in  the  latter 
part  ofl854  is  said  to  have  destroyed  the  other  books  and 
papers,  it  is  not  probable  any  more  information  on  the  sub- 
ject can  be  obtained. 

I  cannot  find  sufficient  reason  for  determining,  that  in  the 
conveyance  of  the  lot  in  North  Oxford  the  sheriff  has  pur- 
sued the  direction  and  authority  given  him  by  the  warrant ; 
because  that  writ  does  not  define  to  which  of  the  two  lots 
either  of  the  entries  applies,  nor  distinguish  them  in  any 
manner  other  than  by  the  years  for  which  the  taxes  are 
charged  to  be  in  arrear. 

If  the  lot  in  North  Oxford  were  otherwise  designated  in 
the  warrant  with  any  reasonable  certainty,  and  were  charged 
with  some  taxes  actually  due,  I  am  not  prepared,  without 
further  consideration,  to  decide  that  charging  taxes  on  the 
lot  for  some  years,  when  no  such  taxes  were  due,  would 
vitiate  the  warrant  or  render  the  sale  and  conveyance  void. 
I  leave  that  question  untouched.  But  when  the  certainty  of 
the  lot  is  to  be  ascertained  by  the  fact  that  it  is  charged  with 
taxes  really  due  upon  it ;  and  when,  out  of  the  three  years 
for  which  taxes  are  asserted  to  be  in  arrear,  I  find  that  for 
one  year  (1858)  the  taxes  were  actually  paid  ;  for  another 
(1855)  that  it  is  uncertain  whether  this  lot,  or  that  in  West 
Oxford  is  referred  to  in  the  list  of  non-resident  lands  for 
that  year,  and  that  the  lot  was  actually  occupied  during  part 
of  that  year  ;  and  further,  that  it  is  only  for  1854  that  there 
is  any  certainty  that  the  taxes  on  this  lot  were  in  arrear ;  I 
can  perceive  no  stronger  reason  for  concluding  that  the 
treasurer's  warrant  points  to  the  No.  4  in  North  Oxford,  as 
the  lot  on  which  the  three  years'  taxes  are  claimed,  rather 
than  to  the  No.  4,  on  which  only  the  taxes  for  one  year 
(1854)  are  claimed  as  in  arrear.  The  doubt  is  increased  by 
the  fact  that  though  the  lot  No.  4  in  West  Oxford  was  not 
even  laid  out  in  1854,  and  consequently  could  not  be  charged 
with  taxes,  yet  it  was  properly  chargeable  with  the  taxes  of 
1858,  so  far  as  the  evidence  discloses. 

Considering,  further,  that  the  lot  in  North  Oxford  has 
been  apparently  occupied,  and  the  taxes  paid  ever  since 
1855,  if  not  fol:  that  year  also ;  that  its  value  with  the  build- 


IN  RE  THE  REaiSTRAR  OF  THE  COUNTY  OF  CARLTON.  225 


ings  and  improvements  is  sworn  to  be  $1000,  and  that  it  has 
been  sold  and  conveyed  for  less  than  ?16.  I  think  I  ought 
not  to  adjudicate  in  support  of  such  a  forfeiture  unless  upon 
substantial  grounds  well  established.  I  do  not  find  this  is 
the  case,  and  therefore  apart  from  other  considerations  urged 
upon  us  I  am  of  opinion  the  postea  should  be  delivered 
to  the  plaintiff.  This  will  not  prevent  the  defendant  from 
setting  up  his  claim  to  the  possession  hereafter,  if  he  can 
advance  stronger  evidence  than  was  adduced  at  the  trial  of 
this  cause. 

Fer  cur. — Fostea  to  plaintiff. 


In  Re  The  Registrar  of  The  County  of  Carlton. 

Abstract  of  title—  Certificate — Form  of— Registrar — Con.  Stat,  of  U.  C,  ch.  89, 

sec.  67. 

Upon  an  application  to  a  registrar  for  an  abstract  of  registries  on  a  lot  of 
land,  the  following  was  delivered:  " Registry  Office,  Ottawa,  January 
16th,  1862.  Search  south  half  of  front  half  of  lot  8  in  6th  concession, 
Gloucester,  R.  F.,  Patentee,  Canada  Company  (all  200  acres.)  October 
26th,  1846.  Sale,  Canada  Company  to  Thomas  Dempsey  (front  half  100 
acres)  Deer.  3rd,  '56.  March  26,  1859.  Sale,  Thomas  Dempsey  et  us. 
to  David  Simms  (half  of  front  half,  exactly  50a.)  March  28,  '69. 
March,  28,  1859.  Mort.  David  Simms  to  Hardy  Little  for  £2Q,  payable 
in  2  years  from  date,  and  the  interest  at  twenty  per  ct.,  payable  half- 
yearly.  Dated  March.  28, 1859.  I  hereby  certify  that  the  above  convey- 
ances appear  of  record." 

Upon  a  motion  for  a  mandamus  to  compel  the  registrar  to  deliver  a  proper 
abstract  and  certificate, 

Held,  that  the  above  abstract  was  not  a  compliance  with  the  provisions  of 
the  statute,  it  not  being  certified  to  as  all  the  registries  which  were  on 
record  in  the  oflGice  upon  the  lot.    The  rule  was  therefore  made  absolute. 

In  Hilary  Term  Uccles,  Q.  C,  obtained  a  rule  nisi  cal- 
ling upon  the  registrar  of  the  county  of  Carlton  to  shew 
cause  why  he  should  not  make  out,  sign  and  deliver  to  Alex- 
ander Gibb,  Esq.,  a  proper  certificate  in  the  form  required 
by  the  statute  in  relation  to  the  south  half  of  the  front  or 
west  half  of  lot  No.  8,  in  the  6th  concession  from  the  Rideau 
in  the  township  of  Gloucester,  in  the  county  of  Carlton,  in 
which  certificate  shall  be  expressed  all  that  the  statute 
requires;  and  all  deeds,  wills  or  judgments,  decrees  or 
orders,  recorded  on  or  referring  to  said  land,  and  why  a  writ  of 
mandamus  should  not  issue  to  compel  him  to  do  so,  and  why 
he  should  not  pay  the  costs  of  this  application. 

29  VOL.  XII, 
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The  rule  was  granted  on  an  affidavit  of  Alexander  Gibb, 
stating, 

1st,  that  having  occasion  to  investigate  the  title  to  the 
south  half  of  the  front  or  west  half  of  lot  No.  8,  6th  conces- 
sion from  the  Rideau  township  of  Gloucester,  county  of 
Carlton,  he  on  the  10th  of  January,  1862,  proceeded  to  the 
registry  office  in  the  city  of  Ottawa  to  ascertain  what  memo- 
rials and  other  documents  were  then  registered  affecting  the 
said  land. 

2nd,  that  the  registr^ir  not  being  present,  the  deponent 
served  the  deputy-registrar  with  a  written  demand  addressed 
to  the  registrar  of  the  county  of  Carlton,  and  signed  by  the 
deponent,  as  follows  :  "  I  hereby  require  of  you  to  make 
searches  concerning  all  memorials  registered  in  the  registry 
office  of  the  county  of  Carlton,  and  concerning  all  deeds, 
wills,  decrees,  and  orders  recorded  in  the  said  office  relating 
to  the  south  half"  (as  stated  in  the  rule)  "  and  to  give  me  a 
certificate  thereof  under  your  hand  according  to  the  pro- 
visions of  the  statute  in  such  case  made  and  provided. 
Dated  at  the  city  of  Ottawa,  in  the  County  of  Carlton  the 
16th  day  of  January,  A.D.,  1862."  (Signed)  "  Alexander 
Gibb."  And  explained  to  him  that  deponent  required  a 
certificate  to  the  effect  that  the  statement  of  the  result  of 
the  searches  to  be  made  by  him  or  the  said  registrar  in  pur- 
suance of  the  said  demand  contained  a  statement  of  all  the 
memorials  and  other  documents  recorded  in  the  said  registry 
office  affecting  the  title  to  the  said  land. 

3rd,  that  the  deponent,  before  serving  the  written  demand  ' 
made  an  oral  one  to  the  said  effect,  and  before  leaving 
the  office  paid  to  the  deputy  registrar  five  shillings  to  cover 
the  fees. 

4th,  that  on  the  17th  of  January,  the  deponent  received 
at  the  registry  office  from  the  deputy-registrar  the  written 
statement  following :  ^'  Registry  Office,  Ottawa,  January 
16th,  1862.  Search  south  half  of  front  half  of  lot  8,  in  the 
6th  concession,  Gloucester  R.  F.,  Patentee,  Canada  Com- 
pany (all  200  acres.)  October  26th,  1846.  Sale,  Canada 
Company  to  Thomas  Dempsey  (front  half  100  acres.) 
Deer.  3rd,  56.    March  26th,  1859.    Sale,  Thomas  Dempsey 
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et  ux.  to  David  Simms  (half  of  front  half,  exactly  50a.) 
March  28,  '59.  March  28,  1859.  Mort.  David  Simms  to 
Hardy  Little  for  £26,  payable  in  2  years  from  date,  and  the 
interest  at  twenty  per  cent.,  payable  half-yearly.  Dated 
March  28,  '59.  March  28, 1859.  I  hereby  certify  that  the 
above  conveyances  appear  of  record  in  the  office."  Signed  by 
the  deputy-registrar. 

5th,  deponent  asked  the  deputy-registrar  if  that  was  the 
only  certificate  either  he  or  the  registrar  would  give,  to 
which  he  replied  it  was,  and  deponent  has  received  no  other. 
That  the  deputy-registrar  gave  the  deponent  to  understand 
he  was  acting  under  instructions  from  his  principal,  and  the 
registrar  himself  had  given  deponent  a  similar  answer. 

S.  Bichards,  Q.  C,  shewed  cause.  He  filed  an  affidavit 
from  the  deputy-registrar  that  the  certificate  given  in  this 
case  was  in  the  form  always  used  in  the  office,  for  upwards 
of  six  years  that  he  had  been  deputy-registrar.  The  regis- 
trar's affidavit  was  also  filed  precisely  to  the  same  effect  as 
to  the  certificate,  but  casting  a  suspicion  on  the  motives 
of  the  applicant.  BicJiards,  Q.  C,  referred  to  the  67th 
section  of  ch.  89,  Consol.  Stats.  U.  C,  and  said  the  certifi- 
cate given  complied  with  it  literally,  and  pointed  out  the 
serious  liability  to  which  the  registrar  would  be  exposed  if 
obliged  to  give  the  general  certificate  contended  for,  in  the 
event  of  any  oversight  or  unintentional  mistake. 

JEecles,  Q.  C,  contra,  pointed  out  that  under  the  old 
statutes  parties  were  allowed  to  search  for  themselves,  but 
now  the  registrar  is  to  search  and  certify.  The  information 
must  be  obtained  from  him,  and  he  receives  a  fee  for  the 
service,  and  must  be  responsible  for  its  accuracy.  A  certi- 
ficate in  the  form  given  might  be  true,  and  yet  the  title  it 
apparently  shewed  be  worthless.  The  protection  of  per- 
sons investing  their  capital  in  land  is  a  principal  object  of 
of  the  registry  law,  and  this  would  defeat  that  object.  He 
referred  to  Webster  v.  The  Registrar  of  Brant,  18  U.  C. 
Q.  B.  87,  and  Harrison  v.  Brega,  20  U.  C.  Q.  B.  324. 


Draper,  C.  J. — The  two  cases  cited  in  support  of  this 


228         COMMON  PLEAS,  EASTER  TERM,  25  VIC,  1862. 


application  appear  to  me  to  establish  in  principle  all  that  is 
necessary  to  entitle  the  plaintiff  to  succeed  as  regards  the 
merits  of  the  application. 

No  objection  has  been  raised  to  the  propriety  of  granting 
a  mandamus  for  this  particular  purpose — namely,  to  grant  a 
certificate  stating  and  containing  in  reference  to  the  lot  of 
land  in  question  all  that  the  registry  act  requires.  Nor  do 
I  perceive  that  there  is  any  sound  reason  why,  if  it  be  the 
duty  of  the  registrar  to  grant  the  certificate,  a  mandamus 
should  not  lie  to  compel  him  to  do  it. 

The  67th  section  of  the  Registry  Act  makes  it  the  duty 
of  the  registrar,  when  required  to  make  searches  concern- 
ing all  memorials  registered,  and  concerning  all  deeds,  wills 
or  judgments,  decrees  or  orders,  recorded,  and  give  certifi- 
cates thereof  under  his  hand  if  required  by  any  person. 
The  decision  of  the  Court  of  Queen's  Bench  in  the  matter  of 
the  registrar  of  the  county  of  Brant,  shews  that  the  regis- 
trar is  not  bound  to  place  his  books  and  indices  in  the 
hands  of  any  person  to  make  a  search,  or  to  permit  any 
one  to  inspect  them.  It  is  his  duty  to  make  the  search 
required,  and  to  give  a  certificate  of  the  result,  and  whether  it 
relates  to  all  the  judgments  against  a  party  or  all  the  memo- 
rials, &c.,  affecting  any  particular  named  lot  of  land,  can 
make  no  difference.  The  registrar  is  bound  if  required  to 
make  the  search,  and  to  certify  the  result.  That  a  certifi- 
cate in  the  form  given  in  this  case  may  be  true,  and  yet 
may  be  not  simply  useless,  but  even  may  entirely  deceive,  if 
believed  to  convey  the  whole  truth,  is  too  obvious  to  require 
illustration.  And  though  in  Harrison  v.  Brega  the  court 
were  not  called  upon  to  adjudge  whether  it  was  the  duty  of 
the  registrar  to  give  the  certificate  such  as  he  gave  it, 
they  held  him  responsible  for  the  consequences  of  an  error 
in  it,  though  it  was  only  certified  to  be  correct  to  the  best  of 
his  knowledge  and  belief,  and  the  circumstances  shewed 
that  the  error  arose  from  a  mistaken  entry  in  the  index,  a 
mistake  which,  for  all  that  was  proved  in  the  case,  might 
have  been  made  in  the  time  of  a  previous  registrar. 

It  would  be  too  much  to  hold  (as  I  think  was  properly 
held)  that  a  party  has  no  right  to  examine  the  registry 
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books  and  indices  for  himself,  and  yet  to  refuse  him  the 
right  to  demand  from  the  registrar,  that  he  shall  search 
thoroughly,  and  certify  without  reserve  what  his  books  con- 
tain, being  responsible,  as  in  Harrison  v.  Brega,  for  any 
error  or  omissioD. 

I  think  the  rule  should  be  made  absolute. 

Fer  cur. — Rule  absolute. 


Hamilton  et  al.  v.  Holcomb  et  al. 

Judgment — Joint — Amendment — Latches. 

Upon  an  action  on  a  bill  of  exchange  against  the  drawer  and  acceptors,  the 
plaintiffs  obtained,  and  on  the  12th  of  January,  1858,  entered  a  joint 
judgment  against  all  the  defendants.  Subsequently  one  of  the  defendants, 
an  acceptor,  was  arrested  on  a  ca.  sa.  and  discharged,  and  the  plaintiffs, 
upon  an  action  subsequently  brought  against  one  of  the  other  defend- 
ants, to  avoid  any  difficulty  that  might  arise  by  reason  of  the  joint 
judgment,  made  the  present  application  to  amend  the  judgment  roll  by 
making  it  a  several  judgment  against  the  defendants. 

Held,  that  the  application  which  rested  entirely  upon  the  discretion  of  the 
court,  not  on  any  powers  of  amendment  conferred  by  the  C.  L.  P.  A., 
was  too  late. 

In  Hilary  Term  B,  A.  Harrison  obtained  a  rule  nisi  calling 
on  the  defendants  to  shew  cause  why  the  final  judgment 
entered  in  this  cause  should  not  be  amended  so  as  to  make 
the  same  in  form  a  judgment  against  the  defendants  sever- 
ally or  otherwise,  as  the  court  may  direct. 

This  rule  was  granted  on  the  affidavit  of  one  of  the  plain- 
tiffs ;  that  the  action  was  brought  against  the  defendant 
Holcomb  as  the  drawer  and  the  other  defendants  as  accep- 
tors of  a  bill  of  exchange  under  the  statute.  That  the  judg- 
ment was  entered  on  the  12th  of  January,  1858,  against  the 
three  defendants  jointly,  being  the  form  generally  adopted 
in  such  cases.  That  the  plaintiffs  commenced  an  action 
against  Holcomb  alone  after  the  arrest  on  a  ca.  sa.  and  sub- 
sequent discharge  of  one  of  the  other  defendants  in  this  suit, 
and  anticipate  difficulty  in  obtaining  judgment  in  such 
last  action  by  reason  of  the  taking  in  execution  and  after- 
wards discharging  one  of  the  defendants  on  the  joint 
judgment. 
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In  Easter  Term  Anderson  shewed  cause.  He  submitted, 
first,  whether  a  separate  judgment  as  prayed  for  could  be 
entered  under  the  statute,  ch.  42,  sec.  23.  Consol.  Stat. 
U.  C.  And  second,  that  if  it  could  the  application  was  too 
late,  for  the  plaintiffs  had  acted  upon  the  judgment  as  it  was 
entered,  and  had  obtained  what  in  law  was  a  satisfaction  of 
it  by  the  taking  the  body  of  one  of  the  joint  defendants  in 
execution  and  discharging  him.  The  error,  if  it  be  an  error, 
was  intentional ;  it  was  no  misprision  of  the  clerk — no  acci- 
dental error  or  mistake.  The  plaintiffs  elected  to  take  their 
judgment  in  the  form  in  which  it  is,  and  have  no  remedy  on 
it.  Under  the  name  of  an  amendment  they  ask  the  court  to 
give  them  a  new  right  of  action  against  the  defendant  Hol- 
comb.  He  referred  to  Villars  v.  Parry,  1  Ld.  Raym.  182, 
547,  where  a  joint  judgment  against  a  bail  upon  several 
writs  of  sei.  fa.  was  held  not  amendable  after  the  term  in 
which  it  was  entered.  Burroughs  v.  Stevens,  5  Taunt.  554  ; 
Usher  v.  Dansey,  4  M.  &  S.  94 ;  Pickwood  v.  Wright,  1  H. 
Bl.  643. 

-  Harrison  contra,  referred  to  Rochleau  v.  BidAvell,  2  Old 
Series,  319  ;  Hellish  v.  Eichardson,  7  B.  &  C.  819  ;  Hooper 
V.  Lane,  3  Jurist  N.  S.  1026  ;  Neale  v.  Winter,  10  C.  P. 
U.  C.  199 ;  Edison  v.  Hagabone,  U.  C.  Q.  B.  Mich.  3  Vic. 

Draper,  C.  J. — This  is  not  an  application  to  set  a  mis- 
take right,  but  to  give  the  plaintiffs  the  opportunity  of 
trying  to  recover  on  an  altered  judgment,  that  which  they 
have  ineffectually  endeavoured  to  recover  on  the  judgment 
as  they  have  entered  it. 

The  cause  of  action  as  the  papers  before  us  shew,  was  a 
bill  of  exchange  drawn  b}^  defendant  Holcomb  on  the  other 
defendants  in  October,  1857.  The  discharge  after  arrest 
on  ca.  sa.  of  one  of  these  acceptors,  it  is  assumed,  will 
prove  an  insuperable  obstacle  to  the  plaintiffs  to  recover 
from  Holcomb  in  an  action  on  the  judgment  as  it  stands. 
It  may  also  be  an  insuperable  obstacle  in  Holcomb's  way, 
should  he,  being  obliged  to  pay  this  bill  of  exchange,  desire 
to  have  recourse  against  the  acceptor  who  has  been  thus 
arrested  and  discharged,  notwithstanding  the  provisions  of 
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the  26th  section  of  the  act.  That  is,  of  course,  assuming 
that  the  acceptors  would  otherwise  be  liable  to  him. 

The  judgment  is  neither  erroneous  nor  irregular  as  it 
stands.  It  warrants  all  the  proceedings  that  have  been 
taken  under  it.  If  it  be  true  that  those  proceedings  have 
terminated  in  a  legal  satisfaction,  it  would  be  a  strong  step 
now  to  alter  it,  and  to  substitute,  as  regards  the  defendant 
Holcomb,  a  new  judgment  on  which  he  would  be  liable. 

The  application  is  purely  to  the  discretion  of  the  court. 
It  is  not  a  case  within  the  amending  powers  conferred  by 
the  C.  L.  P.  Act,  (Cannan  v.  Reynolds,  5  E.  &  B.  302,) 
where  Lord  Gamplell  observes,  "  You  ask  not  to  amend  a 
defect  or  error,  but  to  set  aside  a  judgment  entered  as  you 
meant  it  to  be.  If  we  have  power  to  make  the  rule  absolute 
it  must  be  under  our  general  jurisdiction."  This  case  is, 
perhaps  the  strongest  authority  in  support  of  the  present 
application,  but  there  the  court  were  moved  within  a  few 
months  after  the  judgment  was  entered.  That  judgment 
was  founded  upon  an  error  in  fact,  not  an  error  as  to  its 
legal  elFect.  The  majority  of  the  court  considered  there  was 
no  prejudice  to  the  defendants  by  their  being  compelled  to 
do  what  was  right.  The  amendment  only  placed  the  defen- 
dants in  the  position  in  which  they  would  have  been  if  the 
mistake  had  not  been  made.  I  cannot  see  my  way  clear  to  a 
similar  result  in  this  case.  The  consequence  of  establish- 
ing such  a  precedent  might  be  that  a  defendant,  the  drawer 
of  a  bill,  might  find  himself  without  recourse  against  the 
acceptors,  or  if  they  remained  legally  liable  such  a  change 
of  circumstances  might  have  taken  place  as  to  leave  his 
chance  of  recovery  valueless.  And  in  Cannari  v.  Reynolds, 
Erle^  J.,  doubted  the  jurisdiction,  and  Crompton,  J.,  doubted 
if  the  application  was  not  too  late,  though  made  within  six 
months  after  the  judgment  had  been  entered. 

Under  all  the  circumstances,  I  think  the  application 
comes  after  too  long  a  delay,  and  that  without  looking  at  all 
the  possible  consequences,  it  would  not  be  sound  exercise  of 
discretion  to  grant  it.  All  that  can  be  urged  for  the  plain- 
tiffs is  that  they  were  not  aware  they  could  have  entered 
their  judgment  in  the  form  they  now  desire.    I  think  they 
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could,  but  I  do  not  think  that  furnishes  a  sufficient  reason 
for  permitting  it  to  be  done  now. 

Per  cur.—R\AQ  discharged. 


MORLAND  V.  MUNRO. 

Judgment — Registry  of—Fi.  fa.  lands — Certificate — Statutes  9  Vic,  ch.  34, 
sec.  13,  and2i  Vic,  ch,  41,  sec  12. 

The  declaration  claimed  from  the  defendant  as  sheriff  the  amount  of  Q,fi.  fa. 
lands  placed  in  his  hands  on  the  10th  of  November,  1859,  upon  a  judg- 
ment recovered  against  one  B.  about  the  16th  of  March,  1858,  for 
£95  17s.  7d.,  and  subsequently  on  the  9th  of  November,  1860,  renewed 
for  one  year,  upon  which  writ  defendant  took  lands  to  the  amount  thereof, 
but  falsely  returned  that  he  had  made  £9  15s.  thereon. 

The  defendant  pleaded  the  recovery  of  a  judgment  on  the  11th  of 
May,  1857,  by  B.  &  K.,  against  B.  for  £200  and  £3  15s.  costs. 
And  the  registry  of  a  certificate  thereon  on  the  11th  of  May,  1857,  and 
re-registry  on  the  2nd  of  June,  1858,  and  a  further  re-registry  on  the 
14th  of  May,  1861,  and  the  issue  and  receipt  by  him  (after  a  return  of 
nulla  bona  on  fi.  fa.  goods)  of  a  fi.  fa.  lands  upon  the  9th  of  August, 
1860,  and  sale  of  B.'s  lands  for  the  best  price  that  could  be  obtained, 
which  only  satisfied  B.  &  K.'s  judgment,  and  left  £9  15s.  to  apply  upon 
plaintiff's. 

Upon  demurrer,  held  that  the  placing  by  the  plaintiff  of  his^.  fa.  lands  in 
the  sheriff's  hands  prior  to  B.  &  K.'s,  brought  his  case  within  the  proviso 
to  the  13th  section  of  9th  Vic,  ch.  34,  and  gave  him  priority  over  B.  & 
K.'s^.  fa.,  and  that  he  was  entitled  to  judgment. 

The  decision  in  the  Commercial  Bank  of  Canada  v.  The  Bank  of  Upper 
Canada  (21  U.  C.  Q.  B.  91)  concurred  in. 

The  declaration  stated  that  plaintiff,  about  the  16th  of 
March,  1858,  recovered  a  judgment  of  the  County  Court  of 
Elgin  against  Sobieski  Brown  for  X95  17s.  7d.,  and  there- 
upon issued  a  fi,  fa,  against  the  goods  of  Brown,  which 
writ  was  placed  in  defendant's  hands  then,  and  at  all  times 
since  being  sheriff  of  Elgin,  to  which  he  returned  nulla 
bona,  whereupon  on  the  10th  of  November,  1859,  plaintiff 
issued  a  fi.  fa.  against  the  lands  of  Brown,  endorsed,  &c., 
which  writ  was  duly  placed  in  defendant's  hands,  sheriff  as 
aforesaid,  and  which  writ  was,  afterwards,  on  the  9th  of 
November,  1860,  renewed  according  to  law  for  one  year. 
Averment,  that  defendant,  as  such  isheriff,  took  in  execution 
lands  of  Brown,  under  the  last  writ,  to  the  amount  for  which 
the  same  was  endorsed  and  levied  the  amount  thereof,  but 
defendant  refused  to  pay  over  the  moneys  so  levied  to  the 
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plaintiff,  and  falsely  returned  that  he  had  made  £9  15s. 
thereunder,  and  no  more,  and  that  Brown  had  no  more 
lands. 

There  was  a  second  count  for  money  received  by  defend- 
ant as  sheriff  to  plaintiff's  use. 

Pleas. — 1st,  that  before  plaintiff  recovered  judgment,  on 
the  11th  of  May,  1857,  Barber  and  Ker  recovered  judg- 
ment in  the  Queen's  Bench  at  Toronto,  against  the  said 
Sobieski  Brown  for  £200  debt,  and  £3  15s.  costs,  which 
judgment  was  duly  entered  in  the  office  of  the  deputy-clerk 
of  the  county  of  Elgin,  who  gave  to  said  Barber  and  Ker  a 
certificate  signed  by  him  of  such  judgment,  for  the  purpose 
of  binding  lands  pursuant  to  the  statute,  which  certificate 
was  registered  in  the  registry  office  of  the  county  of  Elgin 
on  the  11th  of  May,  1857.  And  the  said  judgment  was 
before  the  expiration  of  three  years,  ss.,  on  the  2nd  of 
June,  1858,  re-registered  in  the  said  registry  office,  and 
was  further  re-registered  on  the  14th  of  May,  1861,  in 
which  county  of  Elgin  Brown's  lands  were,  and  of  which 
county  defendant  was  and  is  sheriff.  That  the  judgment 
being  unsatisfied  Barber  and  Ker  on  the  7th  of  July, 
1857,  issued  a  fi.  fa.  against  Brown's  goods,  endorsed, 
&c.,  which  writ  was  on  the  same  day  placed  in  the  sheriff's 
hands,  and  which  he  returned  nulla  bona ;  whereupon 
Barber  and  Ker,  on  the  9th  August,  1860,  issued  a  fi.  fa. 
against  the  lands  of  Brown,  directed  to  defendant,  endorsed 
&c.,  and  placed  it  in  defendant's  hands  on  the  said  9th  of 
August.  That  although  defendant  took  Brown's  lands  in 
execution  under  plaintiff's  writ,  and  sold  the  same  for 
the  best  price  that  could  be  obtained,  the  proceeds,  after 
payment  by  defendant  of  Barber  and  Ker's  execution,  and 
fees,  &c.,  only  amounted  to  <£9  15s.,  and  that  Brown  had  no 
more  lands.    2nd,  to  2nd  count,  never  indebted. 

Beplication  took  issue  on  both  pleas,  and  further  replied 
to  first  plea  that  Barber  and  Ker's  judgment  was  satisfied 
by  Brown,  of  which  defendant  had  notice. 

Demurrer  also  to  first  plea,  because  the  registration  only 
bound  the  lands  so  as  to  enable  the  judgment  creditors  to 
bind  the  same  in  equity  and  not  for  the  purposes  of  sale 
30  VOL.  xn. 
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under  an  execution.  That  the  proceeds  of  the  sale  should 
have  been  distributed  according  to  the  priority  in  point  of 
time  of  the  executions  under  which  the  same  were  sold. 
That  the  sheriff  could  only  sell  the  right  which  Brown  had 
when  the  executions  were  received  by  the  sheriff,  and  there- 
fore plaintiff's  execution  was  entitled  to  priority. 

The  trial  took  place  in  April,  1862,  at  St.  Thomas,  before 
Miehards,  J. 

It  appeared  that  the  plaintiff's  writ  against  Brown's  lands 
was  placed  in  sheriff's  hands  on  the  10th  November,  1859, 
and  that  the  seizure  was  made  upon  this  writ,  which  was 
renewed  on  the  9th  of  November,  1860,  though  a  question 
was  made  as  to  the  renewal,  bearing  date  on  the  10th  of 
November,  and  having  been  altered  to  the  9th.  On  the 
10th  of  August,  1860,  the  sheriff  received  Barber  and 
Ker's  writ  against  Brown's  lands,  and  after  this  he  made 
the  seizure.  The  seizure  took  place  on  the  24th  of 
August,  1861,  and  only  about  four  months  before  the  sale 
when  the  lands  were  pointed  out  to  him.  The  sale  was  for 
£82  15s,,  and  the  sheriff,  being  indemnified,  satisfied  Barber 
and  Ker's  writ,  and  paid  over  the  balance  to  the  plaintiff. 
It  was  further  shewn  that  besides  the  £9  15s.  returned  by 
the  sheriff,  the  plaintiff  had  been  paid  £25,  and  was  entitled 
to  a  further  sum  of  £12  10s.  from  another  source,  applica- 
ble to  the  plaintiff's  judgment.  It  was  proved  that  a  person 
named  W.  asserted  that  the  judgment  of  Barber  and  Ker 
had  been  assigned  to  him. 

For  the  defence  it  was  proved  that  on  the  11th  of  May, 
1857,  Barber  and  Ker  registered  their  judgment  entered  on 
the  11th  of  May,  1857,  in  the  Queen's  Bench,  against 
Brown  in  an  action  for  £200  damages,  and  £8  14s.  costs. 
On  the  2nd  of  June,  1858,  a  certificate  of  a  judgment  was 
registered — Barber  and  Ker  v.  Brown  of  the  same  court, 
and  of  the  same  date  as  the  first,  but  in  an  action  for 
£174  10s.  6d.  damages,  and  £3  14s.  costs.  And  on  the 
14th  of  May,  1861,  a  certificate  of  judgment  was  registered 
between  the  same  parties  and  entered  on  the  same  day  as 
the  preceding  one,  (11th  of  May,  1857,)  damages  £200, 
costs  £3  14s,  and  in  the  same  court. 
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On  the  17th  of  March,  1858,  a  judgment  recovered  in  the 
county  court  of  the  county  of  Elgin  was  registered  in 
favour  of  the  now  plaintiff,  Thomas  Morland,  against  Brown 
for  £85  Os.  8d,  damages,  and  £10  16s.  lid.  costs.  The 
judgment  was  recovered  the  16th  of  March  1858.  On  the 
16th  of  July,  1861,  the  same  judgment  was  registered 
again.  It  was  admitted  there  were  no  other  registrations  in 
respect  of  these  judgments. 

With  regard  to  the  second  registry  (on  the  2nd  of  June, 
1858)  of  Barber  and  Ker's  judgment  against  Brown,  it 
was  explained  that  a  clerk  made  an  error  in  filling  in  the 
certificate,  by  inserting  the  true  debt,  ^174  10s.  6d.,  instead 
of  the  nominal  debt  of  £200,  and  that  this  registry  related 
in  fact  to  the  judgment  entered  on  the  11th  of  May,  1857, 
and  previously  registered.  Evidence  was  given  of  the 
assignment  of  this  judgment  to  Hazard  P.  Waris.  It 
appeared  that  two  payments  of  £25  each  had  been  made 
on  this  judgment,  one  on  the  20th  of  July,  the  other  on 
September  9th,  1857.  Other  evidence  was  given  of  pay- 
ments received  or  securities  transferred  applicable  to  the 
satisfaction  of  Barber  and  Ker's  judgment.  The  defendant 
had  notice  of  the  alleged  defect  in  the  registration  of  their 
judgment  before  he  paid  over  the  money  to  Barber  and 
Ker,  and  also  that  the  amount  due  on  their  judgment  was 
disputed. 

The  jury  were  asked  to  say  whether  the  judgment  in 
favour  of  Barber  and  Ker  against  Brown  was  in  force,  and 
if  so,  to  what  amount.  The  defendant  did  not  raise  the 
question  as  to  the  renewal  of  the  writ,  and  therefore  it  was 
not  submitted  to  the  jury.  They  were  also  asked  to  say 
whether  the  registration  on  the  2nd  of  June,  1858,  referred 
to  the  same  judgment  as  the  registration  on  the  11th  of 
May,  1857. 

The  jury  found  for  plaintiff  damages  £66  lis.  lid., 
with  leave  reserved  by  the  learned  judge  to  move  to  reduce 
the  verdict  to  <£7,  if  the  court  should  be  of  opinion  that 
Barber  and  Ker  were  entitled  to  priority. 

In  Easter  Term  Crombie  obtained  a  rule  nisi  to  reduce 
the  verdict  accordingly. 
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Ahhott  shewed  cause,  and  supported  the  demurrer  to  the 
plea.  He  cited  Ruttan  v.  Levisconte,  16  U.  C.  Q.  B.  495 ; 
Thirkell  v.  Patterson,  18  U.  C.  Q.  B.  75  ;  Wales  v.  Bullock, 
10  U.  C.  0.  p.  155  ;  Moffatt  y.  March,  3  Grant,  623  ;  Com. 
Bank  V.  Bank  of  U.  C.  21  U.  C.  Q.  B.  91  ;  Webber  v. 
Hutchins,  8  M.  &  W.  319. 

Cromhie,  contra,  cited  Bank  of  Montreal  v.  Thompson,  8 
Law  Journal  U.  C.  102  ;  Doe  v.  Hunter,  4  U.  C.  Q.  B.  449  ; 
Doe  V.  Fanning,  8  U.  C.  Q.  B.  166  ;  Doe  v.  Boulton  9  U.  C. 
Q.  B.  532  ;  Bethune  v.  Caulcutt,  1  Grant,  81  ;  McMaster  v. 
Phipps,  5  Grant,  253. 

Deaper,  C.  J. — The  case  will  be  the  more  readily  under- 
stood by  placing  together  the  dates  of  the  several  acts,  &c., 
respecting  the  effect  and  operation  of  which  our  opinion  is 
to  be  expressed. 

The  plaintiff  recovered  judgment  against 


Sobieski  Brown  16th  March,  1858. 

This  Judgment  was  registered  in  the 

registry  office  of  county  of  Elgin    16th  March,  1858. 

And  was  registered  again  in  the  same 

office   16th  July,  1861. 

The  plaintiff's  fi.  fa.  against  lands  was 

delivered  to  the  sheriff    10th  Novr.,  1859. 

The  sale  took  place  on  the   24th  August,! 861. 

Barber  and  Ker's  judgment  was  recover- 
ed against  Brown    11th  May,  1857. 

It  was  registered  in  the  registry  office  of 

the  county  of  Elgin     11th  May,  1857. 

It  was  again  registered  (though  there  was 

a  variance  as  to  amount)    2nd  June,  1858. 

It  was  again  registered  as  on  the  first 

occasion   14th  May,  1861. 

The  fi.  fa.  against  lands  on  this  judg- 
ment was  delivered  to  the  sheriff           9th  August,  1860. 

This  action  was  commenced  on  the    1st  October,  1861. 


The  plea  demurred  to  states  the  foregoing  date  of  the 
recovery  of  Barber  and  Ker's  judgment.  The  declaration 
shews  the  date  of  the  recovery  of  the  plaintiff* 's  judgment. 


MOKLAND  V.  MUNRO. 


237 


The  plea  also  sets  out  the  different  registrations  of  Barber 
and  Ker's  judgment,  and  that  the  execution  against 
Brown's  lands  was  not  delivered  to  the  defendant  until  the 
9th  of  August,  1860,  nearly  three  years  after  the  registra- 
tion of  the  judgment.  The  statutes  9  Vic.,  ch.  34,  and 
13  &  14  Vic,  ch.  63,  were  in  force  at  the  respective  dates  of 
the  recovery  of  these  two  judgments,  and  according  to  the 
proviso  to  the  13th  section  of  9  Vic,  Barber  and  Ker,  by 
their  own  delay  in  issuing  execution,  lost  the  priority  which 
the  registry  of  their  judgment  otherwise  gave  them  over  the 
plaintiff.  This  is  the  effect  of  the  construction  which  I 
think  should  be  put  on  that  proviso. 

The  same  question  then  presents  itself,  on  the  operation 
of  the  12th  section  of  the  statute  24  Vic,  ch.  41,  as  arose 
in  the  case  of  the  Commercial  Bank  of  Canada  v.  The  Bank 
of  Upper  Canada.  I  find  no  sufficient  reason  for  dissenting 
from  or  even  doubting  the  conclusion  arrived  at  by  the 
court  in  that  case,  namely,  that  the  12th  section  does  not 
repeal  retrospectively  the  proviso  above  referred  to,  and  has 
not  an  ex  post  facto  effect  in  regard  to  registered  judgments 
which  had  already  lost  their  force  by  the  not  issuing  execu- 
tion thereon  against  lands  within  the  time  limited  as  against 
the  prior  executions  of  other  creditors  whose  judgments  had 
been  subsequently  entered.  The  plea  demurred  to  relies 
on  the  priority  and  consequent  right  to  preference  in  time 
of  payment  of  Barber  and  Ker's  judgment  over  the  plain- 
tiff's, shewing  when  that  judgment  was  first  entered  and 
registered,  shewing  also  the  delay  till  August,  1860,  in 
issuing  a  ji,  fa.  against  lands.  It  does  not  deny,  and 
therefore  concedes  vfhat  the  declaration  affirms,  that  though 
plaintiff's  judgment  was  not  entered  till  March,  1858,  the 
execution  against  Brown's  lands  founded  on  it  was  placed  in 
the  sheriff's  hands  in  November,  1859,  and  was  renewed  in 
November,  1860.  Much  more  than  a  year  had  consequently 
elapsed  from  the  entry  of  Barber  and  Ker's  judgment  before 
the  plaintiff's  execution  was  delivered  to  the  defendant,  and 
a  still  longer  time  before  Barber  and  Ker's  execution  was  so 
delivered.  The  delay  of  more  than  a  year  between  the 
entry  of  plaintiff's  judgment  and  the  delivery  of  hisj^.  fa. 
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against  lands  to  the  sheriff  is  of  no  importance  in  this  suit, 
as  the  plaintiff  is  not  claiming  any  priority  but  that  which 
results  from  his  having  placed  the  first  writ  against 
Brown's  lands  in  the  sheriff's  hands. 

The  plea  claiming  against  the  plaintiff,  a  judgment  credi- 
tor of  Brown's,  priority  in  favour  of  Barber  and  Ker, 
under  such  circumstances  is  clearly  bad  upon  the  authority 
of  the  case  above  referred  to,  and  it  does  not  become 
necessary  to  give  judgment  on  any  other  point  raised. 

I  am  of  opinion,  therefore,  that  judgment  should  be  given 
for  the  plaintiff  on  the  demurrer,  and  that  the  rule  to  reduce 
the  verdict  should  be  discharged. 

Rule  discharged,  and  judgment  for  plaintiff  on  demurrer. 


The  Bank  op  Upper  Canada  v.  Bartlett  and  O'Hare. 

Promissory  note — Mortgage —  Consideration — Merger. 

Declaration  on  a  promissory  note  made  by  B.  and  endorsed  by  O'H.  Plea, 
that  B.  was  indebted  to  plaintiff  in  another  note  overdue,  and  gave  a 
mortgage  in  satisfaction  of  it,  which  mortgage  the  plaintiffs  accepted  in 
security;  that  the  note  declared  on  was  made,  endorsed,  and  given  for 
the  debt,  and  without  any  consideration.  Upon  demurrer,  held,  that  a 
pre-existing  debt  is  a  good  consideration  for  a  promissory  note,  and  not 
the  less  so  from  a  mortgage  on  real  estate  having  been  taken  to  secure 
the  same  debt. 

Held,  also,  that  the  taking  a  mortgage  for  $1300,  and  subsequently  taking 
a  promissory  note  for  $1353.75,  there  could  be  no  merger. 

The  plaintiffs  declared  against  the  defendant  Smith  Bart- 
lett, as  maker,  and  the  defendant  John  O'Hare  as  endorser, 
of  a  promissory  note,  dated  30th  Nov.,  1861,  for  $1353.75. 

The  defendant  O'Hare  pleaded,  that  before  the  making  of 
the  said  note  the  defendant  Bartlett  was  indebted  to  the 
plaintiffs  in  the  sum  of  $1300  upon  another  promissory  note, 
and  gave  a  mortgage  upon  certain  lands  in  the  town  of 
Belleville,  in  satisfaction  of  the  said  overdue  note,  and  the 
plaintiffs  accepted  said  mortgage  on  such  security  for  the 
same.  That  the  note  declared  on  was  made,  endorsed,  and 
given  for  and  in  respect  of  the  debt  so  secured  as  aforesaid, 
and  without  any  consideration  whatever,  and  that  by  the 
mortgage,  so  given,  the  said  Smith  Bartlett  covenanted  with 
the  plaintiffs  to  pay  them  the  said  sum  of  $1300  and  interest, 
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whicli  is  the  sum  of  money  mentioned  in  the  promissory  note 
declared  on. 

Replication,  that  the  said  mortgage  was  taken  by  plain- 
tiffs at  the  request  of  the  said  defendant  O'Hare,  to  secure 
him  as  endorser  on  the  said  note  then  due,  and  upon  con- 
sideration and  agreement  between  him  and  the  plaintiffs, 
that  by  taking  said  mortgage  the  plaintiffs  should  not  be 
precluded  from  recovering  under  any  renewals  of  the  said 
note  that  might  be  afterwards  made  by  said  Bartlett  and  en- 
dorsed by  said  O'Hare,  in  respect  of  the  original  indebted- 
ness to  the  plaintiffs  for  which  said  mortgage  Avas  made,  and 
it  was  further  agreed  that  at  each  renewal  a  sum  of  ten  per 
cent,  of  the  amount  of  said  renewal  should  be  paid,  besides 
the  usual  discounts.  That  the  note  declared  on  was  made 
and  endorsed  under  the  said  agreement,  and  that  the  said 
mortgage  was,  at  the  time  of  the  commencing  this  suit,  due 
and  unpaid. 

Demurrer,  because  the  plaintiffs  attempt,  by  the  said  repli- 
cation, to  avoid  the  legal  matters  of  the  said  second  plea  by 
parol  evidence. 

The  plaintiff  gave  notice  of  exception  to  the  second  plea 
of  O'Hare  on  the  following  grounds  : 

1st.  The  plea  admits  the  mortgage  was  accepted  by  plain- 
tiffs as  security  for  a  different  note  than  that  declared  on, 
but  does  not  state  it  was  made  and  accepted  as  a  security  for 
the  present  note. 

2nd.  That  the  plea  attempts  to  set  up  a  merger  of  a  note 
for  $1353.75  by  a  mortgage  for  $1300,  due  on  a  pre-existing 
debt. 

3rd.  That  it  is  not  stated  this  mortgage  was  given  for  the 
identical  debt  or  liability  of  O'Hare. 

4th.  That  the  endorsement  by  O'Hare,  after  the  mortgage, 
created  a  new  debt. 

5th.  It  is  not  averred  that  the  plaintiffs  hold  a  higher  secu- 
rity for  the  liability  of  O'Hare  on  the  note  declared  on. 

Richards,  Q.  C,  argued  in  support  of  the  demurrer  to  the 
replication,  and  also  in  support  of  the  second  plea.  He 
urged  that  the  plea  was  one  setting  up  want  of  consideration, 
referring  to  McGillivray  v.  Keefer,  4  U.  0.  Q.  B.  456.  That 
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it  was  for  the  plaintiff  to  shew  consideration,  and  the  repli- 
cation does  not  attempt  to  do  so,  but  treats  the  plea  as 
if  pleaded  by  way  of  merger  of  the  simple  contract  debt  in 
a  higher  security. 

Ponton,  contra,  referred  to  Kerr  v.  Hereford,  3  7  U.  C. 
Q.  B.  158  ;  Bank  of  Montreal  v.  Douglas,  idem,  208  ;  Parker 
V.  McCrea,  T  U.  C.  C.  R  124;  Twopenny  v.  Young,  3  B. 
&  C.  208 ;  Eord  v.  Beech,  11  Q.  B.  852 ;  Besant  v.  Cross, 
10  C.  B.  895. 

Draper,  C.  J. — The  plea  states  that  Bartlett,  the  maker 
of  the  note  declared  upon,  was  indebted  to  the  plaintiffs 
in  another  note,  overdue,  and  gave  a  mortgage  in  satis- 
faction of  it,  which  mortgage  the  plaintiffs  accepted  in  secu- 
rity. That  the  note  declared  on  was  made,  endorsed,  and 
given  for  the  debt  so  secured,  and  without  any  consider- 
ation. That  by  the  mortgage,  Bartlett  covenanted  to  pay 
plaintiffs  the  sum  of  $1300,  which  is  the  sum  of  money  men- 
tioned in  the  note  declared  on. 

This  amounts  to  no  more  than  that  Bartlett  being  indebted 
to  the  plaintiffs  on  a  mortgage,  which  may  have  been  in 
existence  for  years,  gave  them  a  promissory  note  for  the 
amount,  and  procured  the  defendant  to  endorse  it  for  his 
accommodation.  A  pre-existing  debt  is  a  good  consideration 
for  the  giving  and  endorsing  this  note,  and  though  that  debt 
was  otherwise  secured  by  deed  on  real  estate,  I  do  not  see 
that  it  is  the  less  a  debt,  and  a  consideration  for  a  promis- 
sory note.  As  long  as  there  is  an  unextinguished  debt  exist- 
ing it  forms  a  consideration  for  a  new  promise,  as  may  be 
illustrated  by  the  case  of  a  debt,  the  remedy  for  which  is 
barred  by  the  Statute  of  Limitations,  and  which  still  is  a 
good  consideration  for  a  note  or  bill.  The  fact  that  the  de- 
fendant O'Hare  may  be  an  endorser  for  the  accommodation 
of  Bartlett  can  make  no  difference. 

I  agree  with  the  defendants'  counsel  this  is  no  case  of 
merger.  The  plea,  in  my  opinion,  is  bad,  for  it  does  not  go 
far  enough  to  neutralize  or  destroy  the  priyna  facie  evidence 
of  consideration,  which  the  note  itself  imports. 

Per  ciir. — Judgment  for  plaintiffs. 
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Kerr  et  al.  v.  McEwan,  Esq.,  Sheriff. 

Ca.  sa — Sheriff— Bond — Allowance  of— Con.  Stat.  JJ.  O.,  cli.  24. 

Action  against  a  sheriflF  for  the  escape  of  a  prisoner,  held  upon  a  ca.  sa. 
Pleas. — 1st.  Not  guilty.  2nd.  That  while  the  prisoner  was  in  custody 
the  defendant  took  from  him  a  bond  in  the  form  prescribed  by  the  statute, 
Consol.  Stat.  U.  C,  ch.  24,  and  then  permitted  the  prisoner  to  go  at  large, 
which  is  the  grievance  complained  of.  3rd.  That  the  prisoner  at  the  time 
of  his  arrest  was  and  still  is  insolvent,  wherefore  the  plaintiff  sustained  no 
damage  by  the  escape. 

Replication  to  second  plea  that  the  sheriff  did  not  procure  the  allowance 
of  the  bond  within  30  days. 

Upon  demurrer  to  the  second  and  3rd  pleas,  held,  that  it  was  not  necessary 
that  the  bond  should  be  allowed  for  the  protection  of  the  sheriff,  and 
that  he  was  entitled  to  judgment  upon  the  second  plea,  and  that  the  3rd 
plea  was  bad. 

The  declaration  charged  the  defendant  with  the  voluntary 
escape  of  Henry  Mears,  a  prisoner  in  custody  of  the  defen- 
dant, sheriff  of  the  county  of  Essex,  on  a  writ  of  ca.  sa.  at 
the  suit  of  the  plaintiff. 

The  defendant  pleaded  1st.  Never  indebted.  2nd.  That 
after  the  arrest  of  Henry  Mears  under  the  ca.  sa.,  (which 
arrest  was  made  since  the  4th  May,  1859,)  and  while  he 
was  in  gaol  on  the  writ,  defendant  took  from  him  a  bond 
with  two  sufficient  sureties,  in  a  penalty  of  £396  2s.,  con- 
ditioned that  if  Henry  Mears  should  and  would  obey  all 
notices,  orders,  or  rules  of  court  touching  or  concerning 
him,  or  his  answering  interrogatories,  or  his  appearing  to  be 
examined  viva  voce  or  otherwise,  or  his  returning  or  being 
remanded  into  close  custody,  and  that  the  sureties  would 
produce  the  said  Henry  Mears  to  the  defendant  as  such 
sheriff,  when  they  or  either  of  them  should  be  required  on 
reasonable  notice,  and  that  the  said  Henry  Mears  should, 
within  thirty  days  from  the  execution  thereof,  procure  the 
said  bond  or  any  other  that  might  be  substituted  to  be 
allowed  by  the  judge  of  the  county  court,  and  such  allow- 
ance to  be  endorsed  ;  and  upon  receipt  of  the  said  bond  de- 
fendant permitted  the  said  Henry  Mears  to  go  out  of  close 
custody,  pursuant  to  the  statute,  which  is  the  grievance  com- 
plained of  in  the  declaration.  3rd  plea.  That  before  and  at 
the  time  of  the  arrest  of  the  said  Henry  Mears,  the  said 
Henry  Mears  was,  and  still  is,  wholly  insolvent,  wherefore 
th.e  plaintiffs  have  sustained  no  damage  by  the  escape. 
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Keplication  to  second  plea,  that  Henry  Mears^  did  not, 
within  thirty  days  from  the  execution  of  the  said  bond,  cause 
or  procure  it  or  any  other  bond  which  was  substituted  there- 
for to  be  allowed  by  the  judge  of  the  county  court  of  the 
county  of  Essex,  according  to  the  condition  thereof,  yet  de- 
fendant did,  after  the  expiration  of  the  said  thirty  days, 
voluntarily  suffer  and  permit  the  said  Henry  Mears  to  be  and 
go  at  large  wheresoever  he  would,  which  is  the  escape  com- 
plained of  in  the  declaration. 

Demurrer  to  the  third  plea,  because  the  insolvency  of  the 
debtor  is  no  excuse  or  justification  for  the  escape — the  plea 
at  most  is  a  plea  to  the  damage. 

Demurrer  to  the  replication  to  the  second  plea,  because 
the  replication  does  not  shew  that  Henry  Mears  was  in  the 
defendant's  custody  at  or  after  the  expiration  of  the  thirty 
days,  nor  that  defendant  could  again  arrest  Henry  Mears  at 
any  time  after  the  expiration  of  thirty  days. 

Uccles,  Q.  C,  supported  the  plaintiffs'  demurrer  to  the 
third  plea,  and  argued  in  support  of  the  replication  to  the 
second  plea.  He  referred  to  Kerr  v.  Fullarton,  10  U.  C.  C. 
P.  250 ;  Calcutt  v.  Ruttan,  13  U.  C.  Q.  B.  220. 

No  one  appeared  on  the  other  side. 

Draper,  C.  J.— The  29th  section  of  Consol.  Stat.  U.  C, 
c.  24,  enacts  that  persons  who  may,  after  the  4th  of  May, 
1859,  give  bail  under  a  writ  of  ca,  sa.,  shall  not  be  bound  to 
remain  or  abide  within  the  gaol  limits,  but  may  depart  there- 
from at  their  discretion,  and  when  a  person  desires  to  give 
bail  under  such  a  writ,  the  bond  to  the  sheriff  shall  not  con- 
tain that  part  of  the  usual  condition  which  provides  that  the 
debtor  shall  remain  and  abide  within  the  limits  of  the  gaol, 
or  shall  not  depart  therefrom  unless  discharged  from  custody 
by  due  course  of  law,  but  the  condition  shall  provide  that  the 
person  arrested  shall  observe  and  obey  all  notices,  orders  and 
rules  of  the  court  touching  or  concerning  the  debtor,  or  his 
answering  interrogatories,  or  his  appearing  to  be  examined 
viva  voce,  or  otherwise,  or  his  returning  and  being  remanded 
into  close  custody,  and  the  party  or  his  bail  shall  not  be  en- 
titled to  claim  longer  time  for  so  observing  or  obeying  than 
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he  would  have  been  entitled  to  if  the  party  had  remained  on 
the  limits  as  heretofore. 

The  25th  section  of  the  same  act  states,  as  a  part  of  the 
condition  of  the  bond  to  be  taken  by  the  sheriif,  the  very 
same  matter  respecting  the  remaining  within  the  limits,  as 
the  29th  section  says  shall  be  omitted,  in  regard  to  parties 
giving  bail  after  4th  May,  1859.  The  25th  section  also  re- 
quires as  part  of  the  condition  of  the  bond,  that  the  debtor 
will,  within  thirty  days,  procure  the  allowance  of  the  bond. 

The  33rd  section  authorises  the  party  ''at  whose  suit  the 
debtor  is  eonfined,"  upon  breach  of  the  condition  of  any  such 
bond,  to  require  the  sheriff  to  assign  the  same  to  him. 

I  interpret  the  words  "  the  party  at  whose  suit  the  debtor 
is  confined,"  to  mean  the  party  at  whose  suit  the  ea.  sa.,  or 
other  writ  or  process  against  the  body  of  the  debtor  issued ; 
for  it  is  impossible  to  take  these  words  literally,  for  accord- 
ing to  the  29th  section  the  debtor  who  has  given  the  bond  to 
the  sheriff  is  under  no  restraint  as  to  the  limits  of  the  gaol, 
or  otherwise,  within  the  sheriff's  county.  The  right  to  de- 
mand the  assignment  is  not  limited  to  one  breach  more  than 
another,  a  breach  of  that  part  of  the  condition  to  procure  the 
allowance  would  entitle  the  creditor  to  an  assignment. 

The  28th  section  authorises  the  sheriff,  on  the  receipt  of 
such  bond,  {i.e.,  a  bond  in  accordance  with  sees.  25th  and 
29th,)  to  allow  the  debtor  to  go  out  of  close  custody  upon  the 
limits,  and  so  long  as  the  debtor  remains  on  the  limits  with- 
out departing  therefrom,  and  in  all  other  respects  observes, 
fulfils,  and  keeps  on  Ms  part  the  condition  of  the  said  bond, 
the  sheriff  shall  not  be  liable  to  the  party  at  whose  suit  such 
debtor  is  confined  in  any  action  for  the  escape  of  such  debtor 
from  gaol. 

No  authority  is  in  terms  given  to  the  sheriff  to  arrest  the 
debtor  upon  his  committing  any  breach  of  the  condition,  as 
there  was  in  16  Yic,  c.  175. 

The  provisions  of  the  29th  sec,  in  the  present  case,  ex- 
pressly change  those  contained  in  the  25th  section,  so  far 
as  respects  any  restraint  of  the  debtor's  freedom  to  leave  the 
limits,  for  the  bond  is  given  since  the  4th  of  May,  1859. 
But  it  still  makes  it  necessary  that  a  defendant  arrested  on  a 
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ca.  sa,  should,  in  order  to  obtain  his  liberty,  enter  into  a 
bond  conditioned  that  the  debtor  shall  "  observe  and  obey 
all  notices,  orders  and  rules  of  the  court,  touching  or  con- 
cerning the  debtor  or  person  ordered  to  pay,  or  his  answer- 
ing interrogatories,  or  his  appearing  to  be  examined  viva 
voce  or  otherwise,  or  his  returning  and  being  remanded  to 
close  custody."    This  section,  however,  takes  no  notice  of 
the  remaining  parts  of  the  condition,  which  are  stated  in 
section  25,  as  to  the  sureties  produciDg  the  debtor  to  the 
sheriif  on  reasonable  notice,  nor  as  to  the  procuring  the  bond 
to  be  allowed  within  thirty  days.   The  declaration  contained 
in  this  section,  that  a  specified  matter  shall  no  longer  be  con- 
tained in  the  "usual  condition''  of  the  bond  to  the  sheriff, 
would  apparently  shew  that  the  residue  of  the  usual  condi- 
tion is  to  remain.  But  then  the  repetition  of  any  part  of  that 
residue  would  seem  superfluous,  and  when  it  is  enacted,  "but 
the  condition  shall  provide,"  something  already  provided  by 
the  25th  section,  it  may  indicate  that  the  condition  is  to  con- 
tain no  more  ;  and  it  may  also  with  some  shew  of  reason  be 
urged,  that  after  permitting  the  debtor  to  depart  from  the 
gaol  limts  at  his  discretion,  the  legislature  could  scarcely  have 
intended  that  his  bail  should  have  the  power  of  taking  him 
f  into  custody,  if  they  were  served  with  notice  to  produce  him 
to  the  sheriff,  while  on  the  other  hand  the  legislature  have 
shewn  so  obvious  an  intention  to  relieve  the  sheriff  from 
responsibility,  that  it  is  not  to  be  concluded  they  mean  to  do 
away  with  the  necessity  of  procuring  the  allowance  of  the 
bond,  which  was  a  provision  wholly  in  ease  and  favour  of  that 
officer. 

It  is  not,  however,  necessary  to  decide  whether  ail  the 
"  usual  conditions,"  less  the  portion  excepted  by  the  29th 
section,  are  still  to  be  retained,  for  however  that  maybe,  we  are 
all  of  opinion  that  after  the  enactment,  that  the  debtor  who 
gives  bail  under  a  ca,  sa.  is  not  bound  to  remain  on  the  limits, 
but  may  depart  therefrom  at  his  discretion,  the  sheriff, 
to  whom  such  bond  is  given,  cannot  be  liable  for  an  escape. 
Upon  receipt  of  the  bond,  the  sheriff  may  let  the  debtor 
out  of  close  custody  into  the  limits,  and  the  act  authorises 
the  debtor  to  depart  therefrom,  and  there  is  no  authority 
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given  to  the  sheriff  to  re-take  or  re-commit,  unless  there  be 
some  order  or  rule  for  the  debtor  returning  and  being 
remanded  to  close  custody,  nor  any  provision  for  the  debtor 
remaining  on  the  limits  till  the  bond  is  allowed,  or  returning 
into  the  custody  of  the  sheriff,  or  being  subject  to  be  again 
arrested,  if  the  thirty  days  are  allowed  to  expire  without  the 
allowance  being  procured.  An  action  may  possibly  lie 
against  the  sheriff  for  taking  insufficient  sureties,  though  in 
such  a  case  he  would  remain  responsible  if  the  bond  were 
not  allowed,  and  if  it  were,  the  sheriff  is  discharged  from 
further  responsibility.  The  neglect  to  procure  the  allowance 
is  a  breach  of  the  condition  required  by  the  25th  section,  and 
upon  any  breach  the  bond  may  be  assigned.  It  would  be, 
however,  difficult  to  say  what  damage  it  would  occasion  to 
the  plaintiff  in  the  action,  that  the  debtor  had  not  fulfilled  a^~ 
portion  of  the  condition,  the  non-fulfilment  whereof  preserves 
to  the  plaintiff  all  his  remedies  against  the  sheriff. 

It  may  or  may  not  have  been  the  intention  of  the  legisla- 
ture in  passing  the  29th  section,  to  prevent  an  action  for 
escape  after  the  debtor  has  given  the  bond  to  the  sheriff. 
It  is  not  very  easy  to  reconcile  all  the  provisions  of  the  act, 
which  in  one  part  recognises  the  existence  of  a  remedy  for  a 
creditor  against  the  body  of  his  debtor,  and  in  another  pro- 
fesses to  abolish  imprisonment  for  debt.  But  whatever  these 
difficulties,  the  effect  of  the  enactment  appears  to  us  to  be 
fatal  to  the  maintenance  of  this  action. 

We  therefore  give  judgment  for  the  defendant  on  the  de- 
murrer to  the  replication  to  the  second  plea.  The  third  plea 
is  clearly  bad,  and  there  must  be  judgment  against  it. 

Per  cur. — Judgment  for  defendant. 
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HOLTON  V.  MaCDONALD  (EXECUTRIX.) 

Adnmiistratrix — Pleading — Plea  of  plene  administravit. 

In  an  action  against  an  executrix  the  defendant  pleaded  a  covenant  made  by 
testator  for  the  payment  of  £4500  with  interest  by  instalments,  and  that 
£3300  remained  due  at  the  commencement  of  the  suit,  and  that  she  had 
fully  administered  except  goods  not  sufficient  to  satisfy  the  said  speci- 
alty debt. 

Upon  an  application  to  the  court  for  leave  to  take  issue  and  reply  lands, 
it  was  refused,  and  the  case  of  Mein  et  al.  v.  Short,  11  C.  P.  430,  was 
referred  to  as  the  course  to  be  pursued. 

English  obtained  a  rule  nisi  calling  on  the  defendant  to 
shew  cause  why  the  plaintiff  should  not  have  leave  to  take 
issue  upon,  and  at  the  same  time  reply  lands  to  the  plea  of 
'plene  administravit  filed  by  the  defendant. 

The  rule  was  moved  in  the  Practice  Court  and  made  re- 
turnable here. 

The  papers  did  not  shew  on  what  cause  of  action  the 
declaration  was  founded ;  but  the  defendant  pleaded  that 
her  testator  had  by  deed  dated  7th  June,  1847,  covenanted 
to  pay  one  T.  B.  A.  X4500,  with  interest,  by  instalments ; 
that  at  the  commencement  of  this  suit  there  was  due  on  the 
said  covenant  a  sum  exceeding  X3300,  and  that  the  defend- 
ant has  fully  administered  all  the  goods,  chattels,  and  assets 
which  were  of  the  testator  at  the  time  of  his  death,  and 
which  have  ever  come  to  her  hands  as  executrix  to  be  admin- 
istered, except  goods,  &c.,  not  sufiicient  to  pay  the  said  spe- 
cialty debt,  and  she  had  not  at  the  commencement  of  this 
suit,  nor  has  she  since  had,  nor  has  she  any  goods,  &c.,  to 
be  administered  except  the  goods  and  chattels,  and  assets, 
the  value  of  which  is  not  sufficient  to  satisfy  the  said  speci- 
alty debt. 

Richards^  Q.  C,  shewed  cause.  If  the  first  replication 
proposed  to  be  pleaded  is  true,  namely,  a  denial  of  the  plea 
that  there  is  an  existing  specialty  debt  for  which  the  estate 
is  liable — the  possession  of  goods  to  the  extent  of  £3300  is 
confessed,  and  that  will  be  enough  to  satisfy  the  plaintiff's 
demand,  and  he  needs  no  recourse  against  lands.  But  the 
second  so  called  replication  is  in  fact  no  pleading,  but  a  mere 
suggestion,  which,  if  necessary,  may  be  entered  at  any  fu- 
ture stage  of  the  cause. 
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English,  contra. — If  the  plaintiff  fails  on  the  denial  of  a 
plea  of  plene  administravit,  he  can  never  afterwards  obtain 
execution  against  the  executrix,  though  assets  afterwards 
come  to  her  hand.  He  referred  to  Williams  on  executors,  1494 ; 
Sickles  V.  Asselstine,  10  U.  C.  Q.  B.  203  ;  Cooper  v.  Tay- 
lor, 6  M.  &  G-.  998  ;  Chitty's  Archb.  1156-7-8. 

Drapee,  C.  J. — The  proposed  first  replication  takes  issue 
on  the  plea,  and  the  second  replication  proposed  confesses 
the  plea  to  be  true,  and  though  stating  new  matter  states 
nothing  which  can,  or  is  even  designed  to  avoid  the  legal 
consequences  of  the  plea,  if  true,  as  is  confessed. 

For  the  plea  sets  up  a  debt  of  a  higher  nature  than  that 
claimed  by  the  plaintiff,  and  a  want  of  assets  sufficient  to 
satisfy  it.  By  taking  issue  on  it  the  plaintiff  undertakes  to 
prove  assets  beyond  the  amount  admitted  and  beyond  the 
debt  pleaded.  I  apprehend  that  if  he  desires  to  dispute 
that  debt  or  the  liability  of  the  assets  admitted  for  its  satis- 
faction he  must  reply  specially.  (See  1  Saund,  829,  note  4, 
and  333,  note  9,  2  Saund,  50,  note  3.)  This  action  is  brought 
against  the  executrix,  not  simply  because  the  plaintiff  has  a 
demand  against  the  testator,  but  also  because  she  has,  or  is 
supposed  to  have,  assets  in  her  hands  to  be  administered  for 
the  plaintiff's  satisfaction.  If  the  jury,  on  an  issue  on  this 
plea,  find  for  the  defendant,  the  verdict  is,  to  the  extent  of 
those  assets  admitted,  a  bar,  and  the  defendant,  to  that  extent^ 
certainly  is  entitled  to  judgment  and  costs.  Perhaps  in  Eng- 
land the  judgment  may  be  general  on  that  record  and  prevent 
any  further  proceedings  on  it,  though  the  language  of  Bay- 
ley,  J.,  in  Edwards  v.  Bethel,  1  B.  &  A.  254,  seems  to  sug- 
gest that  such  judgment  may  be  opened.  This,  however, 
must  be  read  in  connexion  with  the  language  of  the  same 
learned  judge  in  Marshall  v.  Willder,  9  B.  &  C.  655.  The 
plea  admits  that  the  testator  was  indebted  to  the  plaintiff, 
and  I  am  unable  to  see,  upon  what  principle,  after  such  ad- 
mission, a  judgment  in  favour  of  the  executrix  on  this  plea, 
can  operate  to  extinguish  the  claim  against  the  testator's 
estate,  if  afterwards  there  should  be  assets  to  pay  it.  If  the 
plaintiff  had  confessed,  instead  of  putting  the  plea  in  issue, 
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he  would  be  entitled  to  proceed  with  his  suit  whenever  there 
were  future  assets  in  the  hands  of  the  executrix,  and  I  can 
find  no  satisfactory  reason,  in  this  respect,  for  a  difference, 
whether  the  plea  be  established  by  confession  or  by  verdict. 
And  the  remedy  given  against  the  testator's  real  estate  fur- 
nishes an  additional  argument  why  the  plaintiff  should,  upon 
its  being  shewn  that  the  personalty  is  exhausted,  be  per- 
mitted to  go  on  against  the  realty.  It  furnishes,  to  my  hum- 
ble judgment,  no  reason  for  a  judgment  to  recover  against 
the  executrix,  while  it  leaves  a  clear  right  to  satisfaction  from 
her  testator's  real  estate.  A  technical  difficulty  may  arise, 
but  if  the  court  can  grant  leave  to  enter  a  suggestion  for 
execution  against  lands  founded  on  the  admitted  debt  due  by 
the  testator's  estate,  and  the  fact  that  the  executrix  has  no 
means  of  payment,  that  difficulty  is  removed. 

But  possible  difficulties  and  the  proper  mode  of  surmount- 
ing them  are  not  proper  to  be  determined  on  an  application 
like  the  present,  though  they  may  furnish  additional  reason 
why  we  should  not  grant  this  application,  one  which  is  con- 
fessedly of  the  first  impression,  and  which  is  considered  and 
a  course  suggested  by  this  court  in  Mein  v.  Short,  11  C.  P. 
U.  C.  430,  with  reference  to  it. 

Per  cur. — Rule  refused. 


FoLMSBEE  V.  Brown  and  Carmichael. 

Married  woman — Conveyance  hy — Certificate — 59  Geo.  III.,  ch.  3 — Con. 
Stat,  of  U.  C,  ch.  85. 

Held,  that  a  conveyance  of  land  executed  in  Ireland  by  a  married  woman 
as  the  owner  of  the  estate  prior  to  the  5th  December,  1859,  came  within 
the  provisions  of  59  Geo.  III.,  ch.  3,  and  the  execution  in  the  presence 
of  the  Mayor,  Chief  Justice,  &c.,  in  accordance  with  the  Con.  Stat,  of 
U.  C,  ch.  85,  was  not  necessary. 

Ejectment  for  the  southerly  half  of  No.  12,  7th  con- 
cession of  the  township  of  Lobo,  described  by  metes  and 
bounds,  and  for  the  northerly  half  of  this  said  lot  also 
described.  The  writ  issued  the  9th  of  May,  1859.  Dun- 
can Brown  appeared  and  entered  a  defence  for  the  northerly 
half  of  No.  12,  whereupon  the  plaintiff  signed  judgment 
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against  him  except  for  the  northerly  half,  and  Duncan  Car- 
michael  appeared  and  defended  for  the  southerly  half  of 
the  said  lot,  and  plaintiff  took  judgment  against  him  for  all 
but  the  southerly  half. 

The  trial  took  place  at  London,  in  March,  1862,  before 
Richards^  J.     The  plaintiff  put  in  an  exemplification  of 
letters  patent  dated  the  28th  of  December,  1842,  granting 
the  whole  lot  to  Maria  Grace,  of  the  city  of  Dublin,  Ireland, 
spinster,  heiress  at  law  of  her  father  Oliver  Grace,  a  settler. 
The  plaintiff  then  offered  to  read  evidence  taken  on  a  com- 
mission issued  out  of  this  court  to  examine  witnesses  in 
Ireland.    The  defendant's  counsel  objected  that  the  com- 
mission was  not  close  under  the  hand  and  seal  of  the  com- 
missioner to  whom  it  was  directed.    That  on  the  envelope 
there  was  a  seal,  but  no  signature  of  the  commissioner.  It 
was  answered  that  the  objection,  if  otherwise  tenable,  was 
waived,  as  the  commission  had  been  opened  by  consent,  and 
copies  of  the  evidence  taken  by  both  parties.    The  learned 
judge  overruled  the  objection,  reserving  leave  to  the  defend- 
ant to  move  upon  it.    A  further  objection  was  taken  that  it 
did  not  appear  in  writing  that  the  clerk  to  the  commissioner 
was  sworn.     That  the  affidavit  which  should  have  been 
taken  by  him  before  he  wrote  down  the  answers  of  witnesses 
is  not  appended  to  the  commission,  nor  among  the  papers 
returned.    That  it  does  not  appear  when  the  clerk  took  the 
oath  referred  to  in  the  affidavit  of  Mr.  Loughnan,  the  com- 
missioner ;  that  there  is  a  variance  between  the  name  of  the 
commissioner  as  stated  in  the  commission,  and  the  name  as 
written  at  the  commencement  of  his  affidavit  of  due  execu- 
tion.   The  first  is  "  James  Shearman  Loughnan,"  the  other 
"  James  Shearman  Loughan,  while  it  is  signed  "  James  S. 
Loughnan."    That  the  words  "in  Ireland"  following  the 
designation  of  Mr.  Loughnan's  residence,  "  the  city  of  Dub- 
lin," are  written  on  an  erasure  of  which  no  note  is  made. 
This  objection  was  similarly  disposed  of  and  the  evidence 
was  read.    A  deed  was  then  put  in  purporting  to  be  from 
Richard  Evans  and  Maria  his  wife,  the  execution  of  which 
was  proved  on  the  commission,  dated  the  7th  of  January, 
1859,  whereby  Richard  Evans  and  Maria  his  wife,  described 
32  VOL.  XII. 
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as  formerly  Maria  Grace,  and  following  tlie  description  of 
her  given  in  the  letters  patent  of  the  28th  December,  1842, 
conveyed  the  premises  described  in  the  writ  of  ejectment 
in  fee  to  the  plaintiff.  It  was  objected  that  in  this  deed  it 
was  said,  "  he  the  said  party  of  the  first  part,  doth  grant,  &c., 
instead  of  they  the  said  parties  of  the  first  part,"  and  the  cer- 
tificate thereon  of  the  Lord  Mayor  of  Dublin  does  not  shew 
that  the  deed  was  executed  by  either  of  the  granting  parties 
in  his  the  Lord  Mayor's  presence.  The  learned  judge 
allowed  the  case  to  proceed. 

The  defendants  went  into  evidence  in  order  to  establish 
a  chain  of  title  from  Maria  Grace  commencing  with  a  deed 
executed  by  one  Michael  Meaghan,  as  attorney  for  and  in 
the  name  of  the  said  Maria  Grace,  but  no  power  of  attor- 
ney was  proved  under  which  he  (Michael  Meaghan)  had 
authority  to  make  any  deeds  or  conveyances  of  real  estate 
for  or  in  the  name  of  Maria  Grace.  There  was  proved  on 
the  commission  a  power  of  attorney  from  her  and  others  to 
Michael  and  Robert  Meaghan,  but  it  did  not  authorise  them  or 
either  of  them  to  sell  and  convey  real  estate. 

The  jury  on  the  evidence  found  for  the  plaintiff. 

In  Easter  Term  Orombie  obtained  a  rule  nisi  to  enter  a 
nonsuit  on  the  leave  reserved,  on  the  objections  to  the  com- 
mission, and  also  on  the  objection  that  it  did  not  appear 
that  the  deed  from  James  Evans  and  Maria  his  wife,  for- 
merly Maria  Grace,  to  the  plaintiff  was  executed  by  the  wife 
in  the  presence  of  the  Lord  Mayor  of  Dublin,  by  whom 
she  was  examined  as  to  her  consent  to  depart  with  her  real 
estate. 

jBecTier,  Q.  C,  shewed  cause.— The  judge's  order  for  the 
issuing  this  commission  being  brought  into  court,  it  appeared 
that  it  was  made  by  consent  on  hearing  the  attorneys  for 
both  parties,  and  was  only  required  by  that  order  to  be 
returned  "under  seal."  The  want  of  the  commissioner's 
signature  is  satisfactorily  met,  independently  of  any  waiver 
by  both  parties  having  the  commission  opened  and  taking 
copies  of  the  evidence.  The  affidavit  of  the  commis- 
sioner met  the  objection  as  to  the  clerk's  being  duly 
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sworn.  As  to  the  deed,  he  referred  to  Consol.  Stat.  U. 
C,  ch.  85,  sec.  12.  Qrombie  relied  on  the  exception  to  the 
execution  of  the  deed  by  the  wife,  which  does  not  comply, 
or  at  least  is  not  shewn  to  comply,  with  the  requisitions  of 
Consol.  Stat.  U.  C,  ch.  85,  sec.  3. 

Draper,  C.  J. — The  only  question  is,  as  to  the  sufficiency 
of  the  execution  of  this  deed  by  Maria  Evans,  formerly 
Maria  Grace.  She  was  a  feme  covert  at  the  time  of  the 
execution,  and  joined  with  her  husband  in  conveying  this  her 
real  estate.  The  third  section  of  the  Consol.  Stat.  U.  C, 
ch.  85,  enacts  that  in  case  any  such  married  woman  resides 
in  Great  Britain  or  Ireland  or  in  any  Colony  belonging  to 
the  Crown  of  Great  Britain  other  than  Upper  Canada,  and 
there  executes  any  such  deed,  she  shall  execute  the  same  in 
the  presence  of  the  mayor  or  chief  magistrate  of  a  city, 
borough,  or  town  corporate  in  Great  Britain  or  Ireland,  or 
of  the  chief  justice  or  a  judge  of  the  supreme  court  of 
such  colony,  and  such  mayor,  &c.,  shall  examine  such  mar- 
ried woman  apart  from  her  husband  touching  her  consent, 
&c.,  and  if  she  thereupon  gives  such  consent,  shall,  on  the 
day  of  the  execution  of  the  deed,  certify  on  the  back 
thereof,  &c. 

This  act  came  into  force  on  the  5th  December,  1859. 
The  deed  in  question  was  executed  on  the  7th  January, 
1859,  and  by  the  9th  sec.  of  ch.  1,  of  these  Consol.  Stats., 
it  is  provided  that  if  upon  any  point  the  provisions  of  the 
Consol.  Stats,  are  not  in  effect  the  same  as  those  of  the 
repealed  acts  for  which  they  are  substituted,  then,  as 
respects  all  transactions,  matters  and  things,  subsequent  to 
the  time  when  the  Consol.  Stats,  take  effect,  the  provisions 
contained  in  them  shall  prevail,  but  as  respects  all  trans- 
actions, matters  and  things  anterior  to  the  said  time,  the 
provisions  of  the  repealed  acts  shall  prevail. 

It  becomes  therefore  necessary  to  examine  whether  the 
former  law  as  to  the  conveyance  by  married  women  resident 
in  Great  Britain  and  Ireland  was  in  effect  the  same  as  the 
3rd  section  of  ch.  85,  above  referred  to. 

The  statute  of  Upper  Canada,  59  Geo.  III.,  ch.  3,  is  the 
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only  previous  law  regulating  this  matter,  and  that  differs 
from  the  Consol.  Stat,  in  the  very  particular  on  which  this 
question  depends.  It  provides  for  the  appearance  of  the 
married  woman  before  the  mayor,  &c,,  for  her  being 
examined  by  him  touching  her  consent,  and  if  she  consents 
for  the  mayor,  &c.,  to  certify  the  same,  but  it  does  not  con- 
tain a  word  requiring  such  married  woman  to  execute  the 
deed  in  the  presence  of  the  mayor,  &c.  This  provision 
therefore  only  takes  effect  from  the  5th  December,  1859, 
and  the  deed  in  question  had  been  executed,  and  the  other 
requisite  proceedings  taken  and  formalities  observed  in 
respect  thereto,  and  in  apparent  conformity  with  the  59 
Geo.  III.,  about  eleven  months  before. 
The  rule  must  therefore  be  discharged 

Per  (?Mr.—Eule  discharged. 


In  re  the  Judge  of  the  County  Court  of  the  County 
OF  Perth  and  J.  L.  Robinson. 

Mandamus — Assessment — Non-residents — Eevision^Siat.  24  Vic,  ch.  38. 

A  county  council,  upon  a  petition  for  a  revision  of  assessment  under 
24  Vic,  ch.  38,  without  hearing  the  petitioner  further  than  reading  his 
petition  dismissed  it.  This  court,  upon  an  application  for  a  mandamus 
to  compel  the  county  court  judge  to  adjudicate  on  an  appeal  from  the 
County  Council, 

Held,  that  the  dismissal  of  the  petition  was  a  sufficient  decision  to  authorise 
the  adjudication  of  the  county  court  judge. 

A  rule  was  granted  last  term  on  the  motion  of  Mr.  Car- 
ruthers  on  behalf  of  James  Lukin  Robinson,  Esq.,  calling  on 
the  judge  of  the  county  court  of  the  county  of  Perth  to 
shew  cause  on  the  first  day  of  this  term,  why  a  mandamus 
should  not  issue  commanding  him  to  appoint  a  time  to  hear 
an  appeal  from  the  decision  of  the  corporation  of  the  town 
of  Stratford,  in  the  county  of  Perth,  upon  the  petition  of  the 
said  J.  L.  Robinson,  complaining  that  the  taxes  assessed 
upon  certain  property  within  the  said  town  of  Stratford 
belonging  to  him  were  excessive,  and  to  hear  and  decide  the 
the  same  in  pursuance  of  the  statute  in  that  behalf,  and  to 
amend  the  assessment  roll  according  to  his  decision. 

The  whole  merits  of  the  case  are  placed  before  us  on  an 
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affidavit.  An  application  was  made  to  the  learned  judge, 
and  in  reply  lie  gave  the  following  memoranda  : 

"  In  re  Robinson  complained  as  non-resident  under 
amended  assessment  Act,  24  Vic,  ch.  88. 

"  Upon  reading  sections  3rd  and  4th  of  said  act  and  the 
certified  proceedings  of  the  corporation  of  the  town  of 
Stratford,  it  appears  to  me  the  council  have  dismissed  com- 
plainant's petition  and  not  heard  the  evidence  offered  to  be 
advanced,  but  dismissed  the  petition.  It  appears  from  the 
proceedings  before  me  the  corporation  refused  to  hear,  con- 
sequently I  decline  to  make  the  appointment,  having  no 
authority  until  the  corporation  finally  adjudicate." 

No  cause  was  shewn,  and  when  the  rule  was  moved  abso- 
lute it  was  intimated  to  the  court  that  the  judge  only 
desired  to  know  their  opinion,  whether  he  had  authority 
under  the  statute  to  hear  this  application,  as  an  appeal  from 
the  decision  of  the  municipality. 

Draper,  C.  J. — On  reference  to  the  copy  of  the  minutes 
of  the  corporation,  it  appears  that  the  communication  of 
Mr.  J.  L.  Robinson  referring  to  his  assessment  was  referred 
to  the  finance  committee,  and  that  afterwards  a  resolution 
was  adopted,  "  that  the  application  of  James  Lukin  Robin- 
son for  a  reduction  of  his  taxes  on  the  assessment  be  dismis- 
sed, as  this  council  is  of  opinion  that  the  lands  of  complain- 
ant have  not  been  assessed  higher  in  any  case  than  the 
lands  similarly  situated  of  residents  of  the  municipality." 

The  application,  after  setting  forth  various  facts  relied  on, 
concluded  by  praying  that  the  council  would  hear  and 
determine  the  causes  complained  of,  and  direct  that  the 
assessment  roll  might  be  amended  in  conformity  with  the 
evidence  to  be  adduced  on  the  hearing  of  such  complaint, 
and  as  directed  by  the  statute. 

The  power  given  to  the  council  by  the  3rd  section  of  the 
act  is  upon  complaint  by  any  non-resident  that  the  taxes  on 
his  land,  being  unpaid  and  uncollected,  are  excessive,  to  try 
such  complaint  and  decide  upon  the  same. 

I  think  it  would  amount  to  an  entire  defeating  of  the 
statute  and  a  denial  of  the  relief  it  was  intended  to  afford. 
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if,  by  refusing  to  entertain  the  petition  altogether,  they 
could  prevent  the  complaint  being  heard. 

As  at  present  advised,  I  should  treat  such  a  refusal  as  a 
decision  against  the  petitioner.  In  substance  it  is  certainly 
so,  only  it  may  be  said  to  be  a  decision  without  trying  the 
case.  In  the  present  instance  the  council  have,  I  think,  by 
the  very  terms  of  their  resolution  shewn  that  they  have 
tried  the  matter,  though  they  have  done  so  without  hearing 
the  complainant  further  than  by  reading  the  statements  of 
his  petition.  They  have  dismissed  the  petition  "  because 
his  lands  have  not  been  assessed  higher  in  any  case  than  the 
lands  similarly  situated  of  residents  of  the  municipality." 

This  is  really  a  decision  of  the  complaint,  and  imports  an 
examination  into  the  merits.  They  profess  to  have  ascer- 
tained a  fact  which  in  their  judgment  disentitles  the  appli- 
cant to  relief  under  the  act. 

I  am  of  opinion  therefore  that  the  learned  judge  has 
jurisdiction  under  the  fourth  section  of  the  act. 

I  think  the  rule  must  be  made  absolute,  though  there  will 
probably  be  no  necessity  after  the  explanation  given  us  that 
the  writ  should  issue. 

Per  cur, — Rule  absolute. 


Watt  v.  Feader. 

Assignment — Legal  estate — Assign,  transfer,  and  set  over. 

Held,  that  the  words,  "  assign,  transfer,  and  set  over"  in  an  assignment  of 
a  mortgage  are  the  proper  technical  words  to  pass  an  estate  in  lands  and 
tenements. 

Ejectment  for  the  east  half  of  lot  No.  31,  5th  concession, 
Matilda. 

Defence  general.  The  plaintiff  claimed  title  under  a 
deed  of  assignment  from  Isaac  Newton  Rose,  who  claimed 
under  an  indenture  of  mortgage  from  Edward  Brouse,  who 
claimed  under  a  deed  from  Philip  Empey.  The  defendant 
set  up  title  under  an  agreement  to  purchase  from  Solomoti 
Bartley,  who  was  the  assignee  of  William  Brouse,  who  was 
the  assignee  of  the  said  Philip  Empey. 

The  case  was  tried  in  October  last  at  Cornwall,  before 
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McLean^  J.  The  plaintiff  proved  and  put  in  an  indenture 
dated  the  6th  of  July,  1843,  whereby,  in  consideration  of 
£100,  Philip  Empey  granted,  bargained,  &c.,  to  Edward 
Brouse  the  premises  in  question  in  fee,  which  deed  was 
registered  on  the  18th  July,  1851.  The  plaintiff  next  put 
in  an  indenture  dated  the  29th  of  February,  1860,  whereby 
in  consideration  of  <£250  Edward  Brouse  granted  to  Isaac 
Newton  Rose  the  same  premises  in  fee,  subject  to  a  proviso, 
that  if  the  said  Edward  Brouse  should  pay  to  the  said  I.  N. 
Rose  the  sum  of  £250  at  the  expiration  of  one  month  from 
date  with  interest,  the  deed  should  be  void.  Also  an  inden- 
ture dated  the  21st  of  August,  1860,  made  between  Isaac 
N.  Rose  and  the  plaintiff,  whereby,  after  reciting  the  in- 
denture of  the  29th  of  February,  1860,  it  was  witnessed 
that  in  consideration  of  $1050,  the  said  Isaac  N.  Rose 
"  hath  assigned,  transferred,  conveyed  and  set  over  and  by 
these  presents  doth  assign,  transfer,  convey,  and  set  over" 
to  the  said  Robert  Watt,  his  heirs  and  assigns,  "  the  said 
indenture  of  mortgage,  and  all  his  right,  title  and  interest 
therein,  and  in  the  premises  therein  mentioned.  Habendum 
in  fee  as  fully  and  effectually  as  the  said  Isaac  N.  Rose 
might  or  could  have  and  hold  the  same  by  virtue  of  the 
said  indenture  of  mortgage.  Also  a  deed  dated  the  14th  of 
May,  1830,  from  Nicholas  J.  Shaver  to  Philip  Empey  for 
the  same  premises.  These  deeds  formed  the  plaintiff's  case. 
The  defence  offered  was  that  the  deed  of  the  6th  July,  1843, 
was  executed  by  Philip  Empey,  under  the  belief  that  it  was 
a  mortgage.  The  learned  judge  refused  to  receive  parol 
evidence  of  this  as  between  the  present  parties.  It  was 
then  objected  that  the  assignment  from  Rose  to  the  plaintiff 
did  not  contain  sufficient  words  to  pass  the  mortgaged 
premises  and  to  vest  the  title  thereto  in  the  plaintiff.  This 
was  overruled,  but  leave  was  reserved  to  the  defendant  to 
move.  It  was  not  contested  but  that  defendant  claimed 
under  Philip  Empey. 

In  Michaelmas  Term  Bichards^  Q.C.,  obtained  a  rule  nisi  to 
enter  a  nonsuit  on  the  leave  reserved,  or  for  a  new  trial  for 
the  rejection  of  the  evidence  tendered,  and  for  misdirection 
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in  ruling  that  the  plaintiff  was  entitled  to  recover  on 
the  facts  appearing  at  the  trial,  and  on  the  law  and  evidence 
generally. 

In  Hilary  Term  Jackson  shewed  cause.  He  referred  to 
Shepherd's  Touchstone,  222  ;  Doe  v.  Fox,  3  U.  C.  Q.  B. 
134 ;  O'Neil  v.  Carey,  8  U.  C.  C.  P.  339. 

Richards^  Q.  .C,  admitted  he  could  find  no  authority  to 
shew  that  the  lands  did  not  pass  by  the  assignment  from 
Rose  to  the  plaintiff. 

Draper,  C.  J. — Every  estate  and  interest  in  lands  and 
tenements  may  be  assigned,  and  the  proper  technical  words 
of  an  assignment  are  ''assign,  transfer  and  set  over." 
4  Cruise's  Dig.  97-8. 

If  a  man  be  seised  of  land  in  fee  simple  or  for  life,  or 
have  an  estate  in  it  for  years  by  statute  merchant,  staple, 
elegit  or  the  like,  and  he  may  grant  all  his  estate  or  all  his 
right,  or  all  his  title,  or  all  his  interest  of  and  in  the  land, 
all  his  estate,  and  as  much  as  he  is  able  to  grant  doth  pass. 
Touch.  98. 

The  deed  in  question  is  founded  on  a  pecuniary  consider- 
ation. The  mortgage  itself  was  well  created  by  the  deed  of 
the  29th  of  February,  1860,  and  the  deed  of  the  21st  of 
August,  1860,  is  sufficient  to  operate  as  an  assignment  of 
that  mortgage  and  of  all  the  mortgagee's  interest  in  it. 

I  think  therefore  the  rule  should  be  discharged. 

Per  cur, — Rule  discharged. 
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Ray  v.  Blair. 

Railway  company — Stochholder — Liability  of  to  extent  of  stock  for  debts  of 
company — Recovery  of  judgment  against  company — Sheriff  president  of  com- 
pany— Execution  of  writ  of  fi.  fa.  by — Not  a  nullity — Eight  of  stockholder 
to  impeach  the  foundation  of  judgment — Cessation  and  revival  of  company — 
Liability  of  stockholders  continued  by  such  revival  for  original  debts. 

A  sheriff  being  president  of  a  railway  company  executes  and  returns  a  j^. 
fa.  against  the  company  nulla  bona  ;"  upon  an  action  brought  against  a 
stockholder  founded  upon  that  return,  and  an  objection  taken  thereto, 
held,  that  the  writ  and  return  were  not  of  themselves  a  nullity  on  account 
of  the  sheriff  (being  president)  executing  them,  and  no  application  having 
been  made  to  set  the  writ  or  return  aside,  the  objection  failed. 

Held,  also,  that  the  defendant  (a  stockholder  in  the  company)  in  the  same 
action,  could  not  go  behind  the  judgment  except  in  a  case  of  fraud  or  col- 
lusion, and  was  not  therefore  entitled  to  raise  a  question  as  to  the  judg- 
ment being  properly  recoverable  against  the  company. 

Held,  that  the  cessation  of  a  railway  company  by  non-performance  of  the 
conditions  of  its  charter  within  three  years  did  not  extinguish  its  liability 
or  that  of  its  stockholders  to  pay  the  debts  contracted  during  its  exist- 
ence. 

Held,  fourthly,  that  the  21st  section  of  20  Vic,  ch.  145,  does  not  exempt  the 
shareholders  of  the  company  by  that  act  revived,  from  personal  responsi- 
bility and  liability  for  debts  contracted  under  the  previous  statute. 

There  being  some  doubt  attempted  to  be  thrown  upon  the  signature  of  the 
defendant  to  the  stock  book,  the  jury  found  against  the  plaintiff.  The 
evidence  of  the  witness  to  the  signature  being  very  clear,  and  not  being 
impeached,  the  court  granted  a  new  trial. 

Action  against  defendant  as  a  shareholder  of  forty  shares 
of  £25  each  of  the  Port  Whitby  and  Lake  Huron  Railway 
Company,  setting  out  that  plaintiff  had  recovered  a  judgment 
against  that  company  for  £59  7s.  6d.,  and  issued  a  j^./c?. 
against  their  goods,  which  was  returned  nulla  bona,  whereby 
an  action  hath  accrued  to  plaintiff  against  defendant,  who 
has  not  paid  his  shares  or  any  part  thereof,  to  demand  and 
have  the  amount  due  upon  the  said  judgment  and  execution. 
Pleas,  never  indebted,  and  not  a  shareholder. 

The  case  was  tried  at  the  York  and  Peel  assizes,  in  April, 
1862,  before  Hagarty,  J.  The  plaintiff  put  in  an  exempli- 
fication of  the  judgment  recovered  by  him  against  the  rail- 
way company,  entered  the  13th  of  January,  1859.  Execu- 
tion issued  the  25th  of  February,  1862,  returned  nulla  bona, 
before  the  commencement  of  the  suit.  It  appeared  that  the 
sheriff  of  the  county  of  Ontario,  to  whom  the  writ  was  ad- 
dressed, was  at  the  beginning  and  continued  to  be  (as  he  said 
he  supposed)  president  of  the  company*  The  plaintiff's  ac- 
count was  for  the  use  of  teams,  horses  and  carriages  used  by 
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the  secretary  and  officers  for  the  organization  of  the  com- 
pany, holding  meetings,  to  meet  municipalities,  and  get 
stock  taken.  That  action  had  not  been  defended.  Thbre 
was  at  all  events  one  election  of  directors.  Defendant  sub- 
scribed for  stock  in  July,  1857,  after  the  amended  act  of  in- 
corporation was  passed.  Nothing  was  ever  paid  on  the 
stock.  The  defendant's  signature  to  the  stock  book  was 
proved  by  a  subscribing  witness,  who  swore  he  saw  defen- 
dant sign  it.  He  signed  twice  for  stock,  once  for  stock  un- 
conditionally, the  second  time  for  more  stock,  but  condi- 
tionally. The  witness  swore  he  had  no  doubt  about  it,  and 
had  often  talked  with  defendant  about  it.  The  first  signa- 
ture of  the  defendant  had  an  appearance  as  if  it  had  been 
originally  written  with  very  pale  ink,  and  afterwards  had 
been  written  over  with  ink  of  a  darker  colour.  This  darker 
coloured  ink  seemed  to  resemble  exactly  that  with  which  the 
second  signatures  of  defendant,  and  of  the  subscribing  wit- 
ness, had  been  written.  There  were  only  a  few  names  of 
other  parties  intervened  between  the  two  signatures,  which 
were  on  the  same  page. 

For  the  defence  it  was  objected,  1.  That  the  writ  of  fi.fa. 
was  directed  to  the  sheriff,  who  was  the  president  of  the 
company.  2.  That  the  unpaid  stock  can  only  be  collected 
and  applied  for  purposes  of  the  railway  mentioned  in  the 
charter,  which  was  not  the  case  with  the  plaintiff's  demand. 
3.  That  the  ji.  fa.  issued  after  the  company  had  forfeited 
their  charter  by  nonuser.  4.  That  the  last  clause  exempts 
the  shareholders  from  personal  responsibility.  Leave  was 
reserved  to  move  on  these  objections. 

The  learned  judge  stated  that  the  only  question  for  the 
jury  seemed  to  him  to  be,  whether  defendant  had  become  a 
stockholder,  and  this  he  left  to  them.  They  found  for  the 
defendant. 

In  Easter  Term  W.  li.  Burns  obtained  a  rule  nisi  for  a 
new  trial,  the  verdict  being  contrary  to  law  and  evidence  and 
the  judge's  charge. 

McMichael  and  Cochrane  shewed  cause.  They  insisted 
that  the  verdict  of  the  jury  should  be  considered  decisive  on 
a  question  entirely  for  them.    That  defendant  was  not  a 
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stockholder  when  this  action  was  brought,  for  at  that  time 
the  railway  company  had  ceased  to  exist,  by  nonuser  of  their 
charter  or  non-fulfilment  of  its  conditions.  That  they  could 
not  have  been  sued,  after  such  failure,  and  a  fortiori^  a  share- 
holder would  not  as  such  remain  liable.  That  the  21st  sec- 
tion of  the  amending  act,  20th  Yic,  ch.  145,  protected  the 
defendant  from  individual  responsibility.  That  the  change 
or  writing  over  of  defendant's  name  in  the  stock  book  was 
evidence  of  a  cancellation  or  obliteration  of  the  first  signa- 
ture. That  the  cause  of  action  against  the  company  appeared 
by  the  exemplification  put  in,  of  the  particulars  of  the  plain- 
tilf 's  claim,  specially  endorsed  on  the  summons,  to  be  for  the 
hire  of  horses  and  carriages  between  October  and  December, 
1857,  which  was  not  a  legitimate  debt  to  be  incurred  by  the 
company. 

TF.  H.  Burns,  contra,  contended  that  the  pleadings  did 
not  open  the  objections  taken  at  the  trial,  or  at  least  not  the 
greater  part  of  them.  He  referred  to  20th  Yic,  ch.  145, 
sees.  3  and  10,  and  cited  Moore  v.  Gurney,  21  U.  C.  Q.  B. 
12T  ;  Henderson  v.  The  Royal  British  Bank,  7  E.  &  B.  356  ; 
Bradley  v.  Eyre,  11  M.  &  W.  432  ;  Bradley  v.  Urquhart, 
11  M.  &  W.  456 ;  Powis  v.  Harding,  1  C.  B.  N.  S.  533 ; 
Edwards  v.  Kilkenny,  &c,,  E.  W.  Co.,  2  C.  B.  K  S.  397. 

Draper,  0.  J. — To  this  action,  which  is  founded  on  the 
80  section  of  ch.  66  of  the  Consol.  Stat.  C,  the  defendant 
has  pleaded  never  indebted,  and  that  he  never  was  a  share- 
holder as  alleged  in  the  declaration.  The  judgment  set  out 
is  against  the  Port  Whitby  and  Lake  Huron  Railway  Com- 
pany, which  was  first  incorporated  by  the  16  Vic,  ch.  105. 
The  second  section  of  this  act  incorporates  therewith,  among 
others,  sec  80  of  the  Railway  Clauses  Consolidation  Act.  It 
may  be  well  questioned  whether  the  1st,  2nd  and  3rd  objec- 
tions taken  are  open  to  the  defendant  on  these  pleadings, 
but,  as  I  am  of  opinion  none  of  them  afiect  the  plaintifi"  's 
right  to  recover,  it  is  unimportant  to  determine  that  point. 

As  to  the  first.  The  sheriff  certainly  was  no  party  to  the 
suit,  brought  by  the  plaintiff  against  the  Port  Whitby  and 
Lake  Huron  Company.    As  president  of  that  company  he 
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was  an  officer  on  whom  the  writ  of  summons  might  (under 
sec.  17,  ch.  22,  ConsoL  Stat.  U.  C.)  be  served,  though  it 
might  also  be  served  on  the  secretary.  As  president,  the 
sheriff  must  have  been  a  shareholder,  and  so  must  be  con- 
sidered as  interested  in  the  action.  The  directing  a  writ  to 
him,  which  might  be  served  on  himself,  (I  allude  to  the  writ 
of  summons,)  would  have  been,  I  apprehend,  irregular ;  but 
the  irregularity  might  be  waived.  It  does  not  appear  whether 
the  writ  of  summons  was  so  directed  or  not,  the  objection  is 
to  the  fi.  fa.  Under  this  the  sheriff  could  only  have  levied 
on  the  property  of  the  corporation,  and  therefore,  except  on 
the  general  interest  which  he  had  as  a  shareholder,  there 
seems  no  incongruity  or  difficulty.  It  certainly  is  an  objec- 
tion rather  to  be  raised  on  behalf  of  the  plaintiff  than  of  the 
corporation  or  any  of  its  shareholders.  In  Wyke's  case,  Dy. 
266,  A.,  the  defendant  Wyke  was  one  of  the  two  sheriffs  of 
Gloucester,  and  was  sued  with  two  other  parties  in  a  writ, 
and  as  to  Wyke  the  return  was,  that  the  defendant  and  the 
sheriff  were  one  and  the  same  person,  and  therefore  he,  and 
H.  the  other  sheriff,  could  not  summons  himself,  which  was 
adjudged  a  good  return,  though  it  is  said  that  in  another 
case  Fitzherbert  was  of  opinion  the  sheriff  might  summon 
himself.  But  there  he  was  the  actual  defendant  in  the  suit, 
which  here  he  is  not.  I  think  the  objection  cannot  prevail, 
because  neither  the  fi.  fa  nor  the  return  can  be  deemed  nulli- 
ties. No  application  is  shewn  to  have  been  made  to  set 
either  aside. 

The  second  objection  is  an  attempt  to  get  behind  the  judg- 
ment, and  to  question  the  plaintiff's  right  to  have  recovered 
on  the  cause  of  action  stated  in  the  exemplification  against 
the  company.  It  is  true,  the  defendant  is  not  a  party  to  the 
judgment,  and  he  may,  I  think,  plead  that  it  was  recovered 
against  the  company  by  fraud  or  collusion,  and  might  pos- 
sibly shew  in  support  of  such  a  plea  that  the  subject  matter 
of  the  recovery  was  altogether  foreign  to  the  affairs  of  the 
corporation.  But  in  the  present  case,  I  do  not  think  it  open 
to  the  defendant  to  raise  the  question,  and  if  it  were,  I  do 
not  perceive  on  what  ground  we  could  determine  that  the 
hire  of  horses  and  carriages  was  not  necessary  for  the  busi- 
ness of  the  company. 
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As  to  the  third  objection,  that  the  fi.  fa.  issued  after  the 
company  had  forfeited  their  charter.  The  first  act  was 
passed  on  the  22nd  of  April,  1853.  It  incorporated  the  117 
sect,  of  the  Railway  Clauses  Consolidation  Act,  which  pro- 
vides that  if  the  construction  of  the  railway  be  not  com- 
menced, and  10  per  cent,  on  the  amount  of  the  capital  be 
not  expended  thereon  within  three  years  after  the  passing  of 
the  special  act,  the  corporate  existence  and  ^'powers  of  the 
company  shall  cease."  By  the  20  Yic,  ch.  145,  passed  10th 
June,  1857,  the  act  of  16  Vic,  and  every  matter  and  thing 
relating  thereto  was  revived  and  put  into  full  force  and  effect, 
excepting  certain  sections  which  do  not  touch  this  question. 
The  three  years  have  expired  since  that  act  was  passed,  and 
according  to  the  evidence  nothing  has  been  done,  and  by  the 
21st  sec.  the  period  allowed  for  commencing  the  railway  is 
to  be  reckoned  from  the  passing  of  the  latter  act.  But  the 
cessation  of  the  power  and  authority  to  commence  the  road, 
can,  to  borrow  the  language  of  Willes,  J.,  in  Edwards  v. 
Kilkenny  R.  W.  C,  "hardly  be  tortured  into  an  excuse  for 
the  non-payment  by  the  company  of  its  debts,"  or  for  a  share- 
holder to  avoid  the  liability  created  by  the  80th  sec.  already 
referred  to. 

The  fourth  objection  rests  upon  the  proviso  contained  in 
the  21st  sec.  of  the  last  act,  20  Vic,  which  extends  the  time 
for  commencing  and  completing  the  railway,  "  provided 
always,  that  any  claim  or  claims  against  the  company,  or 
the  intended  company,  referred  to  in  the  said  act,  shall  be 
and  the  same  are  hereby  protected,  such  claim  or  claims  to 
be  ascertained  by  arbitration  in  the  usual  manner,  this  pro- 
vision shall  not  be  construed  to  render  any  of  the  directors 
or  shareholders  personally  liable  for  any  claim  above  refer- 
red to."  This  is  not  very  intelligible  :  by  prescribing  that 
such  claims  shall  be  ascertained  by  arbitration  in  the  usual 
manner,  it  may  be  intended,  that  the  claims  referred  to  are 
such  as  by  existing  provisions  of  the  charter  must,  in  case  of 
difference,  be  arbitrated  upon ;  but  whatever  the  meaning, 
the  latter  part,  I  think,  only  provides  that  this  new  provi- 
sion shall  not  entail  any  new  personal  responsibility  on  the 
directors  or  shareholders,  or  make  them  liable  in  cases  in 
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which,  before  the  proviso  was  enacted,  they  would  not  have 
been  liable.  In  other  words,  it  was  not  intended  to  repeal 
the  adoption  of  the  80th  sec.  of  the  General  Statutes  into 
the  special  act  incorporating  this  company. 

None  of  the  objections  taken  for  the  defendant  are  suffi- 
cient therefore,  in  my  opinion,  to  prevent  our  considering 
plaintiff's  application  in  this  rule. 

I  think  the  verdict  is  against  evidence,  and  must  have 
arisen  from  some  misconception  on  the  part  of  the  jury.  The 
fact  of  the  defendant's  original  signature  was  clearly  proved, 
and  there  was  not  the  slightest  suspicion  attempted  to  be 
cast  on  the  witness  who  proved  it.  It  must  have  been  there 
under  the  defendant's  eyes  when  he  signed  the  second  time. 
If  it  had  been  retraced  before  then,  it  is  difficult  to  suppose 
he  would  not  have  noticed  it,  if  done  without  his  knowledge 
or  authority,  and  if  he  noticed  it,  the  second  signature  might 
well  be  treated  as  evidence  of  a  confirmation  of  the  first.  A 
comparison  of  the  two  signatures  might  lead  many  persons 
to  think  that  the  retracing  was  done  by  his  own  hand,  that 
the  same  character  of  writing  is  visibly  stamped  on  both,  and 
that  from  the  resemblance  in  the  colour  of  the  ink,  the  first 
was  retraced  when  the  second  was  written.  No  one  can  pos- 
sibly contend,  as  a  matter  of  law,  that  such  a  retracing 
operated  as  a  cancellation  or  obliteration  of  the  signature,  or 
as  a  matter  of  fact,  that  any  such  intention  was  to  be  infer- 
red from  it.  The  conclusion  expressed  by  the  verdict  is  so 
contrary  to  what  was  proved,  on  the  only  question  which  the 
learned  judge  left  to  them,  that  it  is  impossible  to  allow  the 
verdict  to  stand. 

In  my  opinion  the  rule  should  be  made  absolute. 

Per  cur* — Eule  absolute. 
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John  Macdonald  v.  John  Vanwyck,  Samuel  Vanwyck, 
AND  Cornelius  Yanwyck. 

Bond — Lease —  Covenant — Eviction — Evidence —  Variance — Pleading. 

Declaration  on  a  bond  conditioned  for  the  performance  by  one  J.  McV.  of 
the  covenants  in  a  lease  made  by  plaintiff  to  him.  The  defendants  pleaded 
4th,  that  at  the  making  and  during  the  continuance  of  the  lease  the  plain- 
tiff wrongfully  retained  possession  of  part  of  the  demised  premises  and 
refused  to  allow  defendant,  J.  McV.,  possession  thereof,  whereby  J.  McV. 
was  prevented,  &c.,  upon  which  the  plaintiff  took  issue.  Upon  the  trial 
the  evidence  tended  to  shew  an  eviction  rather  than  that  the  plaintiff 
never  took  possession,  and  the  court  by  reason  of  the  variance  and  the 
amount  at  stake,  granted  a  new  trial,  with  costs  to  abide  the  event,  giv- 
ing the  plaintiff  leave  to  amend  his  replication  to  the  4th  plea. 

Action  on  a  bond  for  <£500,  reciting  a  lease  from  plaintiff 
to  John  Yanwyck  for  certain  premises  in  the  village  of 
Brampton,  known  as  the  Grand  Trunk  Hotel,  and  then  in 
plaintiff's  possession,  situate  on  the  west  side  of  main  street, 
together  with  the  stable  and  shed  thereto  belonging,  reserv- 
ing to  plaintiff  the  tenement  and  dwelling  house  adjoining 
the  north  side  of  the  said  hotel  Jiahendum^  for  the  term  of 
three  years,  at  the  yearly  rent  £150,  payable  quarterly  ;  and 
that  it  was  agreed  John  Yanwyck  should  give  a  bond  with 
two  sureties  for  the  performance  of  the  covenant  in  the  lease 
on  his  part  to  be  performed.  The  condition  was,  that  if  John 
Yanwyck  would,  during  the  lease,  pay  to  plaintiff  the  said 
yearly  rent  of  £150  by  four  quarterly  payments,  on  the  days 
and  times  in  the  lease  mentioned,  or  within  twenty-one  days 
next  after  every  of  such  days,  and  should  observe,  per- 
form, fulfil,  and  keep  the  covenants  in  the  lease,  then  the 
bond  should  be  void,  otherwise  to  remain,  &c.  Breach,  that 
John  Yanwyck  did  not  pay  the  rent  on  the  several  days,  or 
within  21  days  thereafter,  nor  did  the  other  defendants 
cause  the  rent  to  be  paid,  and  there  is  now  due  to  plain- 
tiff for  rent  ^300. 

Pleas. — ^Ist.  As  to  the  .£50  parcel,  &c.,  payment  before 
action*  2nd.  As  to  £200  further  parcel,  &c.,  that  before 
any  part  of  it  became  due,  John  Yanwyck  assigned  all  his 
term  and  interest  in  the  demised  premises  to  one  Stephens, 
who  entered,  and  plaintiff  had  notice  thereof,  and  when  the 
£200  became  due,  and  before  action,  Stephens  paid  the  same 
to  plaintiff.    3rd.  To  the  residue  sets  out  an  assignment  by 
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Jolin  Yanwyck  to  Stephens  before  any  part  became  due, 
plaintiff  agreeing  that  Stephens  should  become  tenant  to 
him  from  10th  April,  1858,  and  that  defendant,  John  Van- 
wyck,  should  be  discharged  therefrom.  4th.  That  plaintiff 
at  the  making,  and  during  the  continuance  of  the  demise, 
wrongfully  retained  possession  of  the  yard  and  hay-loft,  par- 
cel of  the  demised  premises,  and  refused  to  allow  John  Yan- 
wyck to  take  possession  thereof,  whereby  John  Yanwyck  was 
prevented,  &c.  5th.  By  defendants  Samuel  and  Cornelius, 
as  to  the  residue  beyond  the  sum  of  c£50,  on  equitable 
grounds  that  they  made  the  bond  as  sureties  and  without  con- 
sideration, as  plaintiff  knew,  and  that  afterwards  and  before 
the  residue  became  due  and  without  their  knowledge,  it  was 
agreed  between  plaintiff,  John  Yanwyck,  and  Stephens  that 
Stephens  should  become  tenant  to  plaintiff  of  the  premises 
from  10th  April,  1858,  and  that  defendant,  John  Yanwyck^ 
should  be  discharged  from  all  liability  to  pay  rent  accruing 
due  subsequently.  Averment,  that  on  the  9th  of  April,  1858? 
John  Yanwyck  delivered  possession  to  Stephens,  in  pursu- 
ance of  ^his  agreement,  and  plaintiff  accepted  Stephens  as 
his  tenant  in  discharge  of  the  liability  of  the  defendants  for 
the  rent. 

Plaintiff  took  issue  on  all  the  pleas. 

The  trial  was  had  before  Rag  arty,  J.,  at  the  assizes  for 
York  and  Peel,  in  April,  1862,  The  defence  was  rested  ex- 
clusively on  the  fourth  plea,  as  to  which  Stephens,  the  as- 
signee of  the  defendant,  John  Yanwyck,  swore  that  the 
plaintiff  lived  in  a  house  adjoining  to  the  hotel.  That  while 
he  (Stephens)  occupied  the  hotel,  the  plaintiff  took  the 
kitchen  from  him  against  his  will,  and  he  never  regained 
possession.  That  the  plaintiff  also  took  possession  of  part  of 
the  hay-loft  and  boarded  it  off,  and  further,  took  possession  of 
all  the  yard  and  put  up  two  sheds  in  it,  kept  livery  vehicles 
in  it,  and  objected  to  Stephens  using  it.  The  kitchen  joined 
both  the  house  and  the  hotel — it  was  said  plaintiff  was  to 
build  another  kitchen.  The  hay-loft  was  over  the  stable,  and 
the  plaintiff  was  not,  as  Stephens  swore,  in  possession  of  it 
when  he  (Stephens)  entered.  Stephens  did  not  object  about 
the  hay-loft,  or  require  the  plaintiff  to  give  it  or  the  yard  up  to 
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him,  but  plaintiff  complained  of  Stephens  blocking  up  the 
yard.  As  to  the  kitchen,  Stephens  says  he  had  blocked  up 
the  door  leading  into  it  from  plaintiff's  house,  and  plaintiff 
had  forced  the  door  open.  Stephens  said  the  kitchen  had 
always  been  used  with  the  hotel.  A  son  of  Stephens  was 
also  called,  and  confirmed  his  father's  testimony.  The  plain- 
tiff called  no  witnesses,  and  the  learned  judge  left  to  the  jury 
to  determine  whether  the  plaintiff  entered  during  the  term 
and  took  possession  of  part  of  the  demised  premises.  They 
found  for  defendant. 

In  Easter  Term,  Bell^  of  Toronto,  obtained  a  rule  nisi  for 
a  new  trial,  because  the  verdict  was  against  law  and  evidence 
and  upon  afiidavits.  1st.  Of  the  plaintiff.  2nd.  Of  John 
Pendleton,  who  swore  he  was  barkeeper  for  John  Yanwyck, 
when  he  occupied  this  hotel.  That  plaintiff  informed  him  in 
John  Vanwyck's  presence,  that  he  was  getting  part  of  the  hay- 
loft leased  by  him  to  John  Vanwyck,  and  part  of  the  de- 
mised premises,  from  John  Vanwyck,  and  plaintiff,  with  the 
consent  of  John  V anwyck,  afterwards  took  possession  of  the 
said  part  of  the  hay-loft  and  partitioned  it  off,  and  he  (depo- 
nent) heard  John  Vanwyck  afterwards  admit  that  he  had 
given  plaintiff  absolute  possession  of  said  part  of  the  hayloft. 
That  plaintiff  only  allowed  John  Vanwyck  liberty  to  cook 
in  the  kitchen  and  use  plaintiff's  stove,  until  John  Vanwyck 
should  get  a  cooking  stove  in  his  own  kitchen  attached  to 
the  hotel,  not  being  the  kitchen  occupied  by  plaintiff,  and 
John  Vanwyck  used  plaintiff's  kitchen  about  two  weeks, 
which  was  not  part  of  the  premises  demised. 

(r.  D.  Boulton  shewed  cause.  He  filed  an  afiidavit  of  the 
defendant,  John  Vanwyck,  contradicting  the  plaintiff's  affi- 
davits, and  urged  that  the  evidence  at  the  trial  fully  sus- 
tained the  verdict,  and  that  the  plaintiff  should  have  had 
Pendleton  at  the  trial,  as  the  4th  plea  distinctly  shewed  the 
point  in  dispute. 

Bell^  contra,  insisted  there  was  no  evidence  of  eviction, 
that  the  defendant  was  not  ousted,  a  mere  entry  was  no  evic- 
tion. He  cited  Newton  v.  Allin,  1  Q.  B.  518 ;  Smith  v. 
Baleigh,  3  Camp.  513. 

34  VOL.  XII. 


266 


COMMON  PLEAS,  EASTER  TERM,  25  VIC,  1862. 


Draper,  C.  J. — The  fourth  plea,  which  is  the  only  one  in 
question,  sets  out  that  the  plaintiff,  at  the  time  of  making 
and  during  the  continuance  of  the  demise,  always  wrongfully 
retained  possession  of  the  yard  and  hayloft,  parcel  of  the 
premises,  and  always  refused  to  allow  John  Yanwyck  (who 
was  always  ready  and  willing  to  enter  and  take  possession 
thereof)  to  enter  and  take  possession  thereof,  wherehy  John 
Vanwyck  was  hindered  from  entering  into  and  taking  and 
enjoying  the  same,  and  from  having  and  receiving  the  bene- 
fit, &c 

On  this  plea  the  plaintiff  has  merely  taken  issue. 

The  plea  resembles  the  replication  in  Neale  v.  McKenzie, 
2  Cr.  M.  &  R.  84,  and  in,  error,  1  M.  &  W.  747.  It  asserts, 
not  that  the  defendant  John  Vanwyck  entered  and  was  put 
out  of  possession,  but  that  he  never  obtained  possession  of  a 
part  of  the  premises  demised. 

Now  the  evidence  at  the  trial  certainly  did  not  prove  this. 
No  evidence  was  given  as  to  John  Yanwyck's  entry,  or  as  to 
what  he  did  or  did  not  obtain  possession  of.  As  to  the  hay- 
loft, Stephen's  evidence  would  shew  that  the  tenant  had  ob- 
tained possession,  and  then  the  landlord  had  entered  and 
taken  exclusive  occupation  of  part.  So  of  the  yard,  which 
is  not  named  in  the  lease,  though  it  may  have  been  part  of 
the  demised  premises,  which  are  described  as  the  Grand 
Trunk  Hotel,  then  in  the  landlord's  possession,  situate  on  the 
west  side  of  Main  Street,  in  the  village  of  Brampton,  to- 
gether with  the  stable  and  shed  thereunto  belonging,  reserv- 
ing to  the  plaintiff  all  and  every  part  of  the  tenement  and 
dwelling  house  adjoining  the  north  side  of  the  said  street. 
The  plea  makes  no  reference  to  the  kitchen,  though  the  evi- 
dence and  the  affidavits  allude  to  it  particularly. 

The  question  of  eviction  has  been  tried  upon  a  plea  not 
properly  raising  it.  Neither  party  either  then  or  on  the 
argument  referred  to  the  plea,  which  the  court  were  left  to 
suppose,  as  was  the  learned  judge  at  nisi  pr ins,  was  one  of 
eviction,  and  the  plaintiff  seems  now  to  desire  to  set  up  the 
permission  of  the  tenant  to  occupy  the  hay-loft,  though  he 
has  not  replied  any  such  matter  to  the  fourth  plea. 

Considering  these  pleadings  and  the  evidence  and  the  affi- 
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davits,  and  that  the  amount  at  stake  is  large,  and  that  the 
plaintiff  will  lose  the  security  of  the  bond  sued  on,  if  he  is 
found  to  have  no  claim  for  rent  under  the  lease,  I  am  of 
opinion  that  we  ought  to  grant  a  new  trial,  and  as  there  has 
been  mutual  error,  that  the  costs  should  abide  the  event. 

I  refer  as  bearing  on  questions  that  may  arise  to  Salmon 
V.  Smith,  1  W.  Saund,  202  ;  Neale  v.  Mackenzie,  1  M.  &  W. 
747 ;  Morrison  v.  Ghadwick,  7  C.  B.  266. 

Per  cur, — Eule  absolute. 


Osborne  v.  Earnshaw. 

Lease — Not  under  seal — For  1,  3  or  5  years — Its  operation — Notice  to  quit. 

Held,  that  an  agreement  not  tiiader  seal  in  the  following  form  :  This  in- 
denture witnesseth  that  I,  Ed.  Osborne,  agree  to  let  to  Andrew  McKay 
the  blacksmith's  shop  and  lot,  house  and  lot  known  as  Milligan's  Corner?, 
for  1,  3  or  5  years,  for  the  sum  of  fourteen  pounds  currency,  or  fifty-six 
dollars,  to  be  paid  twelve  months  after  this  date,  the  first  year,  and  so 
on  to  the  end  of  agreement.  All  improvements  to  be  paid  for  if  E.  0. 
sells  the  place  before  three  years  is  out ;  six  months'  notice  to  be  given 
if  E.  0.  sells  or  A.  McK.  wants  to  leave,"  was  void  as  a  lease  for  5  years 
not  being  under  seal,  but  was  good  for  three  years,  and  that  no  notice  to 
quit  was  necessary  to  terminate  it  at  that  period. 

Ejectment  for  the  blacksmith's  shop  with  the  house  and 
lot,  known  as  Milligan's  Corners,  being  the  property  leased 
by  plaintiff  to  one  Andrew  McKay.  Writ  issued  the  31st 
of  December,  1861.    Defence  for  the  whole. 

The  case  was  tried  before  Hagarty^  J.,  at  the  assizes  for 
York  and  Peel,  in  April,  1862. 

The  plaintiff's  title  was  admitted.  An  instrument  not  under 
seal  was  put  in  dated  the  20th  of  December,  1858,  as  follows  : 
"  This  indenture  witnesses  that  I,  Edward  Osborne,  agree  to 
let  to  Andrew  McKay  the  blackswith's  shop  and  lot,  house 
and  lot  known  as  Milligan's  corners,  for  1,  3  or  5  years  for 
the  sum  of  fourteen  pounds  currency,  or  fifty-six  dollars,  to 
be  paid  twelve  months  after  this  date  the  first  year,  and  so 
on  to  the  end  of  the  agreement.  All  improvements  to  be 
paid  for  if  Edward  Osborne  sells  the  place  before  three 
years  is  out.  Six  months'  notice  to  be  given  if  Edward 
Osborne  sells,  or  Andrew  McKay  wants  to  leave." 
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The  defendant  claimed  as  holding  under  McKay.  In 
December,  1861,  the  20th,  the  day  the  three  years  ended, 
plaintiff  demanded  possession.  Before  then  defendant  had 
applied  to  plaintiff  to  have  the  place.  Defendant  said  he 
would  not  go  out  until  he  had  seen  McKay :  said  the  place 
was  his  own.  The  rent  for  two  years  was  paid  then,  and 
for  the  third  year  has  been  paid  since. 

It  was  agreed  the  plaintiff  should  have  a  verdict,  and 
$21  70c.  for  mesne  profits,  with  leave  to  defendant  to  move 
to  enter  a  verdict  for  him  on  the  construction  of  the 
lease  put  in. 

In  Easter  Term  Harrison  obtained  a  rule  nisi  accordingly. 
Stevens  shewed  cause.  He  contended  the  lease  was  good 
for  three  years,  and  the  word  "  five"  might  be  rejected. 
He  endeavoured  to  assimilate  the  case  to  that  of  Doe  Pem- 
berton  v.  Edwards,  1  M.  &  W.  553. 

R.  A.  Harrison  contra,  cited  Bayley  v.  Fitzmaurice,  8 
E.  &  B.  664 ;  Rollason  v.  Leon,  7  Jur.  N.  S.  608  ;  Parker  v. 
Taswell,  4  Jur.  N.  S.  1006 ;  Dann  v.  Spurrier,  3  B.  &  P. 
399  ;  Stratton  v.  Pettit,  16  C.  B.  420  ;  Doe  v.  Mofi'att,  15 
Q.  B.  257  ;  Tress  v.  Savage,  4  E.  &  B.  36. 

Draper,  C.  J.— This  instrument  is  void  as  a  lease  for 
five  years  under  the  Consol.  Stats.  U.  C,  ch.  90,  sec.  4, 
which  enacts  that  "a  lease  required  by  law  to  be  in 
writing  of  any  land  shall  be  void  at  law  unless  made  by 
deed."  But  I  do  not  see  why  it  may  not  operate  for  the 
lesser  term  of  three  years,  the  creation  of  which  is  not 
dependent  on  the  validity  of  the  creation  of  the  longer 
term.  If  no  term  but  the  five  years  had  been  mentioned  it 
would  have  been  void  altogether,  but  it  is  expressed  to  be  a 
lease  for  one,  three  or  five  years,  and  may,  I  think,  be  effec- 
tual for  either  of  the  lesser  terms,  and  then  if  this  be  a 
lease,  the  three  years  having  expired,  no  notice  to  quit  was 
necessary. 

And  if  it  be  only  an  agreement  for  a  lease  the  same 
result  must  follow.  I  refer  to  Rollason  v.  Leon,  7  Jur.  N. 
S.  608,  and  Tress  v.  Savage,  4  E.  &  B.  36.    In  the  latter 
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case  it  is  said  in  substance  that  the  party  entering  into  pos- 
session under  such  an  instrument  is  in  the  same  position  as 
that  in  which  he  would  have  been  before  the  statutes.  He  has 
a  tenancy  from  year  to  year,  which,  during  the  term,  is 
determinable  by  half  a  year's  notice.  If  he  stays  to  the 
end  of  the  term,  then  by  the  agreement  of  both  parties  he 
goes  out  without  notice.  In  that  case  the  agreement  was 
for  more  than  three  years. 

Per  cur. — Rule  discharged. 


HUGILL  V.  MeRRIFIELD. 

Tatiern — Licensed — Selling  liquor  during  polling  days — Bar-keeper — Liahility 
of  hotel-keeper  for  his  acts. 

In  an  action  for  penalties  under  the  statute  (Consol.  Stat,  of  Can.,  ch.  6, 
sec.  81)  prohibiting  the  selling  of  liquor  on  polling  days,  the  judge 
having  told  the  jury  that  the  defendant  was  responsible  for  his  agent's 
(bar-keeper's)  acts,  although  done  in  direct  contravention  of  his 
command,  and  the  question  of  connivance  on  the  defendant's  part, 
notwithstanding  his  command  to  his  bar-keeper,  not  having  been  left 
to  the  jury,  a  new  trial  was  ordered  without  costs. 

Debt  for  penalties. 

The  first  count  stated  that  the  defendant  was  a  tavern- 
keeper  in  Fullarton,  and  that  spirituous  and  fermented 
liquors  were  ordinarily  sold  in  his  tavern  ;  that  the  9th  and 
10th  July,  1861,  were  days  appointed  in  the  township  of 
Fullarton  for  voting  for  a  member  of  the  Legislative  Assem- 
bly to  represent  the  county  of  Perth ;  that  such  polls  were 
held,  and  thereupon  it  became  the  defendant's  duty  as  a 
keeper  of  a  tavern  in  which  spirituous  and  fermented  liquors 
were  ordinarily  sold  to  keep  the  tavern  closed  as  it  should 
be  on  Sunday  during  divine  service  ;  yet  the  defendant  not 
regarding,  &c.,  did  not  keep  his  said  tavern  closed  during 
the  said  9th  and  10th  days  of  July,  contrary  to  the  statute, 
whereby  an  action  hath  accrued  to  the  plaintiff,  to  demand 
and  have  from  the  defendant  $100  parcel,  &c.  Second 
count  for  selling  and  giving  during  the  said  two  days  ap- 
pointed for  polling  as  aforesaid  to  divers  persons  at  the  said 
taverU)  spirituous  and  fermented  liquors  and  drinks,  con- 
trary to  the  statute^  whereby,  &c.,  claiming  another  penalty 
of  $100. 
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The  defendant  pleaded  never  indebted  and  not  guilty,  by 
statute  21  Jac.  1,  ch.  4,  sec.  4. 

The  case  was  tried  at  Stratford  in  March,  1862,  before 
Q-wynne,  Q.  C.  It  was  proved  that  an  election  for  the 
county  of  Perth  took  place  in  July,  1861,  and  that  the  9th 
and  10th  of  that  month  were  the  polling  days.  The  poll- 
ing places  for  the  township  of  Fullarton  were  within  seventy 
or  eighty  yards  of  a  tavern  which  the  defendant  kept.  On 
the  9th  of  July  one  JelFries  observed  people  going  in  and 
out  of  the  defendant's  tavern,  and  went  to  the  defendant, 
who  was  in  the  tavern,  and  warned  him  that  if  he  did  not 
stop  selling  there  would  be  an  action  against  him.  At  first, 
the  defendant  said  he  would  shut  up,  but  as  Jeffries  was 
leaving  defendant  said  he  would  sell  liquor  in  spite  of  the 
Good  Templars.  This  took  place  between  three  and  four 
o'clock  in  the  afternoon. 

Another  witness  said  he  was  in  the  defendant's  tavern 
both  on  the  9th  and  10th  July.  Between  three  and  four 
p.m.  of  the  9th,  he  saw  several  persons  there  whom  he 
named.  One  Henry  Trace  was  attending  the  bar.  He  saw 
several  persons  drinking  at  the  bar,  and  saw  James  Harris 
and  a  Mr.  Rogers  pay  Trace  money  for  liquor  at  the  bar.  The 
defendant  was  in  the  house  on  both  days.  Trace  also  went 
into  the  cellar  and  brought  up  beer,  and  the  witness  had  a 
glass.  The  house,  to  the  witness,  appeared  to  be  kept  as  on 
any  other  day.  People  passed  to  and  from  the  street  from 
the  bar-room  door,  and  the  sitting-room  door.  Whiskey 
was  asked  for,  and  there  was  liquor  poured  out  from  decan- 
ters. The  defendant  was  going  about  through  the  village. 
There  is  no  other  tavern  in  the  neighbournood— -no  other 
place  except  private  houses  where  people  could  get  dinner. 
This  witness  swore  he  never  heard  that  the  defendant's  house 
had  been  forced  open ;  heivent  in  by  the  kitchen  door  at  the 
back  of  the  house.  On  the  first  day  he  went  to  warn  the 
defendant — on  the  second  because  it  was  raining.  A  third 
witness  proved  that  whiskey  and  beer  were  drank,  the  defen- 
dant and  Trace  both  being  in  the  bar,  and  one  of  them 
receiving  money  for  what  was  drank.  There  was  no  diffi- 
culty this  witness  said  in  getting  liquor ;  people  were  drink- 
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ing  the  same  as  any  other  day,  only  there  were  more  of 
them.  He  saw  no  riot  or  disturbance  nor  heard  of  any,  and 
he  was  in  the  bar  and  had  beer  both  days.  A  fourth  wit- 
ness swore  he  was  in  the  bar  with  others  on  the  first  day. 
They  got  liquor.  The  witness  drank  whiskey  which  was 
supplied  by  Trace,  and  the  witness  paid  for  it.  Defendant 
was  in  the  bar-room.  The  witness  saw  others  drinking  and 
paying  for  what  they  got. 

Henry  Trace  was  examined  on  the  defence  and  swore  he 
was  in  the  defendant's  bar  at  the  time  of  the  election ;  that 
the  defendant  bolted  the  door  of  his  bar-room  and  of  the  sit- 
ting-room on  the  first  day  of  the  election,  and  gave  him, 
Trace,  strict  orders  not  to  sell  liquor.  Trace  had  to  attend 
the  stable  as  well  as  the  bar,  and  coming  back  from  the  sta- 
ble found  a  number  of  people  had  broken  a  door  from  the 
dining-room,  and  had  taken  decanters  from  the  bar  to  the 
dining  -room  where  they  were  drinking  ;  he  took  the  decan- 
ters from  them ;  the  people  inside  unbolted  the  doors ;  the 
defendant  bolted  the  doors  several  times ;  after  the  bolts 
were  broken  the  first  time  there  was  no  great  fastening.  A 
person  was  distributing  whiskey  outside  from  a  waggon. 
This  whiskey  was  brought  because  the  defendant  refused  to 
let  people  have  any.  The  only  door  broken  was  the  one 
between  the  dining-room  and  the  bar  ;  the  people  who  came 
in  through  the  kitcheii  sprung  back  the  lock  of  the  outer 
door  from  the  inside  and  Jet  the  people  in.  Trace  said  pro- 
bably he  did  sell  a  few  glasses  of  liquor  that  day  to  people 
he  supposed  to  be  travellers,  but  he  did  not  take  particular 
notice  whether  the  defendant  was  behind  the  bar  selling  or 
not.  Defendant  came  behind  the  bar  once  to  get  change  to 
pay  for  some  oats.  Trace  swore  he  sold  no  liquor  the  second 
day.  He  denied  going  to  the  cellar  for  beer  ;  he  said  that 
members  of  the  township  council  dined  at  the  defendant's 
that  day.  Another  witness,  a  township  councillor,  said  he 
went  from  the  polling  place  to  the  defendant's  with  defend- 
ant, between  one  and  two  o'clock  on  the  first  day,  and  found 
some  persons  in  the  bar,  whom  the  defendant  turned  out, 
saying  he  must  keep  the  law.  He  then  observed  the  door 
had  been  broken  and  he  put  a  fastening  on  it ;  it  was  the 
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door  between  the  sitting  and  bar-rooms.  The  crowd  almost 
immediately  broke  the  door  right  through  ;  this  witness  and 
three  or  four  others  had  a  glass  of  whiskey  in  the  kitchen 
which  one  Leversedge  gave  them.  Mr.  Davidson,  the  post- 
master, swore  he  went  with  Jeffries,  the  first  witness,  from 
the  polling  place  to  the  defendant's,  on  the  second  day,  and 
got  the  people  who  were  there  out.  They  saw  defendant, 
who  said  the  people  had  broken  in  ;  Davidson  did  not  hear 
the  defendant  use  the  language  Jeffries  swore  to;  it  was 
between  three  and  four  o'clock  the  second  day.  He  saw  no 
drinking  ;  seven  or  eight  people  were  in  the  dining-room  all 
quiet. 

On  cross-examination  he  expressed  himself  with  less  cer- 
tainty, not  positively  recollecting  but  not  withdrawing  any 
statement.  Another  witness  swore  that  he  was  at  the  defen- 
dant's about  ten  in  the  morning  of  the  first  polling  day,  and 
found  the  doors  shut  and  a  crowd  outside.  He  then  went  to 
the  polling  place,  and  returning  to  the  defendant's  shortly 
after  noon  found  quite  a  crowd  in  the  house  helping  them- 
selves and  doing  as  they  liked.  He  observed  that  the  door 
from  the  sitting-room  to  the  street  had  been  broken  open, 
apparently  with  considerable  violence,  and  afterwards  he  saw 
that  the  door  between  the  sitting-room  and  the  bar-room  had 
been  broken  open;  defendant  was  present  and  saw  the  peo- 
ple helping  themselves.  Thomas  Mutton  swore  he  went  in  to 
the  defendant's  by  the  kitchen  door  as  the  front  door  was 
fast,  and  asked  the  defendant  for  a  glass  of  liquor,  which  the 
defendant  refused  him.  Mutton  said  he  could  get  it  for 
himself,  and  he  had  some  in  a  jug  which  he  brought  with 
him ;  he  had  whiskey  of  his  own  there  on  the  first  and 
second  day,  which  he  gave  to  the  people.  He  took  it  into 
the  kitchen  first  and  afterwards  into  the  bar-room,  and  gave 
it  to  people  there  ;  he  went  home  and  got  more.  He  could 
not  say  that  no  whiskey  but  his  was  drunk ;  he  might  have 
been  behind  the  bar  ;  defendant  was  behind  the  bar,  but  this 
witness  saw  no  liquor  given  from  behind  the  bar. 

The  learned  Queen's  counsel  presiding,  at  the  close  of  the 
case  pointed  out  that  no  proof  had  been  given  that  the 
defendant  was  a  licensed  tavern-keeper,  the  evidence  giveu 
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against  him  would  apply  on  a  charge  for  selling  liquor  with- 
out a  license.  The  plaintiff's  counsel  did  not  however 
desire  to  supply  the  evidence. 

The  jury  were  directed  that  if  they  believed  the  defendant 
id  bond  fide  close  his  doors  and  keep  them  closed  until 
they  were  forcibly  broken  open  in  a  manner  which  he  could 
not  prevent ;  that  he  was  not  in  fact  conniving  with  what 
was  done,  they  should  find  for  him  on  the  first  count ;  that 
if  they  believed  the  evidence  given  for  the  plaintiff  that 
Trace  acted  as  was  sworn,  or  that  the  defendant  was  conniv- 
ing with  Mutton  with  a  view  of  evading  the  law,  then  Mutton 
might  be  considered  as  the  defendant's  agent,  and  the  defen- 
dant would  be  responsible  for  giving  liquor.  If  Trace  sold 
or  gave  liquor,  the  defendant  would  be  responsible  for  his 
acts,  though  he  would  not  be  responsible  for  what  the  crowd 
did  in  helping  themselves.  In  conclusion  the  jury  were  told 
that  if  they  believed  that  Trace  was  selling  or  giving  liquor 
there  as  the  servant  of  the  defendant,  in  the  usual  manner 
as  stated  in  the  evidence,  defendant  would  be  liable  for  his 
acts  notwithstanding  the  defendant  should  have  forbid  him 
to  sell  liquor  as  stated  by  him.  The  defendant's  counsel 
excepted  to  this  on  the  ground  that  in  this  action  the  defen- 
dant was  not  responsible  for  the  acts  of  his  servant,  but  the 
learned  Queen's  counsel  ruled  that  if  Trace  acted  in  his 
usual  way  as  the  defendant's  servant,  or  if  the  defendant  had 
the  opportunity  of  observing  Trace's  conduct,  the  defendant 
was  responsible  for  acts  done  by  him  as  his  servant.  The 
learned  Queen's  counsel  reserved  to  the  defendant  the  be- 
nefit of  moving  on  the  point  whether  the  evidence  of  the 
defendant  being  a  tavern-keeper  was  sufficient,  if  the 
court  should  deem  him  entitled  to  it  having  regard  to  the 
circumstance  that  the  defendant's  counsel  did  not  raise  the 
objection. 

The  jury  found  for  the  defendant  on  the  first  count,  and 
for  the  plaintiff  on  the  second,  expressing  their  wish  the  fine 
should  be  mitigated  if  possible. 


In  Easter  Term,  Stevens  obtained  a  rule  nisi  for  a  neW 
trial  for  misdirection. 

^5  VOL.  XIL 


274:  COMMON  PLEAS,  EASTER  TERM,  25  VIC,  1862. 


N.  Kingsmill  shewed  cause.  He  referred  to  the  Attorney- 
General  V.  Siddon,  1  C.  &  J.  220, 

Stevens^  contra,  cited  section  81  of  ch.  6,  Consolidated 
Statutes  of  Canada;  Reg.  v.  Aumond,  2  U.  C.  Q.  B.  166  ; 
Freeman  v.  Rosher,  13  Q.  B.  780 ;  McManus  v.  Crickett,  1 
Ea.  107 ;  Addison  on  Torts  159,  726,  et.  seq. 

Draper,  C.  J.— The  selling  liquor  and  beer  was  clearly 
within  the  ordinary  scope  of  Trace's  employment  by  the 
defendant.  Whether  there  were  any  particular  circum- 
stances to  take  the  selling  liquor  on  this  particular  occasion 
(assuming  in  the  first  place,  as  I  do  from  the  verdict,  that 
Trace  did  sell  liquor  in  the  defendant's  bar  on  the  occasion 
referred  to)  out  of  the  ordinary  scope  of  his  employment 
was  the  point  on  which  the  case  turned.  That  the  act  was 
prohibited  and  penal  during  the  days  of  polling  is  beyond 
doubt,  but  the  authorities  shew  that  although  this  may  be  so, 
yet  if  the  act  be  done  in  the  master's  business  for  his  benefit 
and  he  does  or  would  get  such  benefit,  the  master  is  liable  for 
the  penalty.  The  only  act  set  up  by  the  defendant  to  relieve 
himself  is  that  sworn  to  by  Trace,  namely,  that  defendant 
gave  him  strict  orders  not  to  sell  liquor,  against  which  was 
the  evidence  of  the  defendant's  own  presence  when  he  had 
the  opportunity  of  seeing  that  Trace  was  disregarding  these 
directions,  and  when  he  does  not  appear  to  have  interfc" 
as  well  as  the  evidence  of  his  own  declarations  to  Jelfries, 
that  he  would  sell  liquor. 

We  think  the  case  was  put  too  broadly  to  the  jury  in  this, 
that  the  defendant  was  liable  for  acts  of  Trace,  though  done 
in  direct  opposition  to  the  defendant's  commands.  If,  not- 
withstanding such  commands,  the  defendant's  conduct,  know- 
ing and  observing,  or  having  the  opportunity  of  knowing  and 
observing.  Trace's  proceeding,  would  lead  to  the  conclusion 
that  he  acquiesced  in  what  Trace  did,  or  that  in  fact  the  pre- 
vious command  was  merely  colourable,  and  intended  only  to 
evade  responsibility,  no  doubt  the  defendant  would  be  liable, 
but  on  this  the  jury  should  be  called  upon  to  give  their  opin- 
ion. We  think,  therefore,  there  should  be  a  new  trial  with- 
out costs. 

Per  cur, — Rule  absolute. 


WILLIAMSON  V.  BKYANS, 
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Williamson  v.  Bryans. 

County  court — Mandamus — Judgment. 

A  judge  of  a  county  court  having  endorsed  upon  a  rule  nisi  before  him 
*'  Judgment  refused  for  want  of  jurisdiction,  rule  absolute  refused,"  upon 
which  decision  a  judgment  was  entered;  upon  motion  to  this  court  for  a 
mandamus  to  compel  the  judge  to  decide  the  case, 

Beld,  that  while  the  judgment  stood  of  record  no  proceeding  could  be 
directed  by  the  court,  there  being  no  cause  pending  before  the  judge. 

James  Boulton  moved  for  a  mandamus  to  be  directed  to 
the  judge  of  the  county  court  of  the  county  of  Halton, 
commanding  him  to  give  judgment  in  an  action  in  that 
court,  of  Williamson  v.  Bryans.  The  suit  was  replevin  for 
a  horse,  to  which  not  guilty  and  a  denial  of  plaintiff's  pro- 
perty were  pleaded. 

The  application  was  grounded  on  an  affidavit  of  the  attor- 
ney for  Williamson,  stating  that  the  issues  in  the  cause  had 
been  tried  and  a  verdict  rendered  for  the  plaintiff,  and  in 
the  next  ensuing  term  of  the  county  court,  a  motion  was 
made  for  a  nonsuit  on  the  leave  reserved,  or  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  law  and  evi- 
dence, and  that  the  cause  of  action  not  having  arisen  in  the 
county  of  Halton,  and  the  goods  not  having  been  replevied 
th'^re,  could  not  be  carried  on  in  that  county,  and  that  the 
lioise  sold  to  defendant  by  a  pound-keeper  according  to 
law  was  defendant's  property.  It  was  further  stated  that 
the  cause  was  never  duly  disposed  of,  as  the  only  refer- 
ence to  decision  was  made  out  of  term,  and  not  within  the 
time  limited  by  statute  after  term,  within  which  judgments 
of  the  county  court  could  be  given.  That  though  an  en- 
dorsement was  made  on  the  rule  which  is  as  follows — 
"  Judgment  refused  for  want  of  jurisdiction,  rule  absolute 
refused,  20th  July,  1861,''  and  is  signed  by  the  judge,  and 
the  clerk  was  directed  to  file  the  same  as  of  the  day  it  bore 
date,  it  was  not  in  the  possession  of  the  clerk  for  more  than 
a  week  after.  That  on  the  13th  of  December,  1861,  the 
judge  entered,  in  addition  to  the  former  direction,  that  the 
rule  absolute  was  refused,  but  that  also  was  not  at  a  time 
when  the  court  could  give  any  judgment.  That  in  the  term 
following  the  said  20th  of  July  last,  the  plaintiff's  counsel 


.276         COMMON  PLEAS,  EASTER  TERM,  25  VIC,  1862. 

asked  for  tlie  discharge  by  the  court  of  the  rule  or  some 
judgment  thereon  which  was  refused  by  the  judge,  saying 
he  would  make  no  other  decision. 

Draper,  C.  J. — I  am  inclined  to  think  there  is  a  mistake  in 
the  latter  part  of  the  affidavit,  and  that  it  was  intended  to  state 
that  the  application  for  judgment  was  made  in  the  term  follow- 
ing the  20th  of  June,  1861,  and  not  July.  As  it  stands  it  repre- 
sents that  the  application  was  made  in  the  term  commencing 
on  the  first  Monday  in  October,  1861,  more  than  seven 
months  before  this  application,  which  has  been  delayed  un- 
til the  last  day  but  one  of  the  third  term  of  this  court,  since 
the  judge  refused  to  give  judgment. 

It  is  a  general  rule  that  a  writ  of  mandamus  shall  be 
granted  only  in  cases  where  the  party  has  no  other  specific 
remedy,  and  when  he  applies  to  the  court  for  its  interference 
without  delay,  in  other  words  within  a  reasonable  time  after 
the  event  which  is  relied  on  as  entitling  the  applicant  to  the 
remedy.  Here  the  delay  must  be  computed  either  from  the 
July  or  October  term  of  the  county  court,  and  no  reason  is 
offered  to  explain  or  excuse  it. 

Then  the  endorsement  made  by  the  judge,  "  rule  absolute 
refused,"  assuming  for  the  moment  that  it  is  a  judicial  decision, 
which  I  apprehend  it  became,  at  all  events  when  in  term 
time  he  said  he  would  make  no  other  decision,  seems  very 
like  a  decision  discharging  the  rule  nisi  by  refusing  the  rule 
absolute.  And  so  it  seemed  to  one  of  my  learned  brothers 
who  asked  the  plaintiff's  counsel  why  the  plaintiff  had  not 
entered  judgment,  to  which  the  counsel  replied  that  judg- 
ment was  entered.  This  fact,  so  important  to  us  to  know, 
is  omitted  from  the  affidavit.  But  apart  from  the  question 
of  delay,  this  fact  is  a  conclusive  answer  to  the  application. 
We  cannot  command  the  judge  to  dispose  of  a  rule  in  a 
cause  before  him,  when  the  cause  is  no  longer  pending. 
Whether  the  plaintiff  had  a  right  to  enter  judgment  or  no, 
it  is  entered,  and  while  it  stands  no  proceeding  can  be 
directed  by  us  to  be  taken,  which  is  predicated  on  an  assump- 
tion that  adhuc  sub  judice  lis  est. 


Per  cur* — Rule  refused. 
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Smith  v.  Spencer. 

Railway' — Misnomer — Stock-hook — Shareholder — Scrip — Evidence — Nonsuit—' 
Ft.  fa. — Director — Sheriff  becoming  one  after  issue  of  fi.  fa.,  hit  before  its 
return — Amendment — Statutes  16  Vic,  241 — 18  Vic,  36. 

Held  that  the  subscription  to  a  stock-book  of  a  railway  company  was  suffi- 
cient evidence  of  the  party  subscribing  being  a  shareholder  under  the 
definition  of  that  term  in  the  Railway  Clauses  Consolidation  Act,  and  that 
it  was  not  necessary  that  scrip  should  be  issued  for  the  stock  to  con- 
stitute such  subscriber  a  shareholder. 

2.  That  the  Port  Hope,  Lindsay,  and  Beaverton  Railway  Company  is  an 
established  corporation,  it  being  recognised  as  such  by  the  statutes  16 
Vic,  ch.  241,  and  18  Vic,  ch.  36. 

3.  A  party  having  signed  his  name  in  a  stock-book  of  a  railway  company, 
the  number  of  shares  subscribed  for  being  filled  in  by  another  person, 
who,  being  called  as  a  witness,  swore  that  he  did  it  with  the  sanction  of 
the  subscriber,  and  the  jury  upon  the  evidence  having  found  the  subscrip- 
tion sufficient,  held,  that  it  was  a  point  for  their  decision,  (the  jury's,) 
and  could  not  be  made  a  ground  of  nonsuit  afterwards. 

4.  That  a  writ  of  fi.  fa.  against  a  railway  company,  which  was  directed  to 
a  sheriff,  before  he  became  a  director  in  the  company,  was  properly 
directed  and  returnable  by  him,  and  his  becoming  a  director  before  the 
return  of  the  writ  did  not  invalidate  it. 

5.  That  the  naming  of  a  railway,  "railroad,"  at  the  heading  of  the  page  of 
a  stock-book  did  not  vitiate  the  subscription. 

6.  A  stock-book  for  a  railway  company  having  been  opened  and  signed  and 
a  new  one  substituted  therefor,  with  a  provision  that  any  subscriber  to 
the  old  one  might  withdraw  by  giving  notice  to  the  president  of  the  com- 
pany, held,  that  a  subscriber  who  omitted  to  avail  himself  of  the  pro- 
vision by  giving  such  notice,  was  nor  relieved  of  his  responsibility  upon 
the  original  subscription. 

The  defendant  having  moved  in  arrest  of  judgment  on  the  ground  that  the 
declaration  claimed  the  amount  of  the  judgment  against  a  railway  com- 
pany, instead  of  the  amount  of  stock  subscribed  by  the  defendant,  the 
court  in  the  exercise  of  its  discretion  allowed  the  plaintiff  to  amend. 

The  declaration  stated  that  on  the  28th  of  May,  1861, 
the  plaintiff  recovered  judgment  against  the  Port  Hope, 
Lindsay,  and  Beaverton  Railway  Company,  for  £3763  9s. 
3d.  damages,  and  X25  16s.  7d.  costs,  and  thereupon  sued 
out  a  fi.  fa.  to  the  sheriff  of  Northumberland  and  Durham, 
commanding  him,  &c.,  to  which  the  said  sheriff  returned 
nulla  bona.  Averment,  that  the  judgment  is  still  unsatis- 
fied :  that  before  the  judgment,  an  act  was  passed  to  incor- 
porate the  Peterboro'  and  Port  Hope  Railway  Company,  in 
which  company  defendant  became  a  shareholder  of  fifteen 
shares,  of  £10  each.  Several  statutes  were  stated  by 
which  the  name  of  the  Peterboro'  and  Port  Hope  Railway 
Company  was  changed,  and  it  was  styled  the  Port  Hope, 
Lindsay,  and  Beaverton  Railway  Company.  Averment, 
that  defendant  has  not  paid  up  his  stock,  or  any  part 
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thereof,  or  the  interest  payable  thereon,  although  defendant 
is  still  a  shareholder,  and  that  the  whole  amount  of  the 
stock  and  interest  thereon  is  due,  "whereby  an  action  hath 
accrued  to  plaintiff  to  demand  and  have  from  defendant  the 
amount  due  on  the  said  execution,  and  plaintiff  claimed 
£4500. 

Pleas. — 1st.  Never  indebted.  2nd.  That  defendant  did 
not  become  nor  is  he  a  shareholder  in  the  said  company 
as  alleged. 

The  trial  took  place  at  the  winter  assizes,  at  Toronto,  in 
January,  1862.  An  exemplification  of  the  judgment  against 
the  company  was  put  in,  on  which  were  issued  two  writs  of 
fi.  fa,^  one  directed  to  the  sheriff  of  Northumberland  and 
Durham,  issued  the  28th  of  May,  1861,  the  other  to  the 
sheriff  of  Victoria,  issued  the  16th  of  August,  1861.  The 
first  writ  was  received  by  the  sheriff  on  the  28th  of  May, 
1861,  and  was  returned  on  the  16th  of  August  following, 
nulla  bona.  The  second  was  received  on  the  17th  of 
August,  1861,  was  returned  on  the  19th  of  the  same  month, 
nulla  bona.  This  action  was  commenced  on  the  31st  Aug- 
ust, 1861.  The  sheriff  of  Northumberland  and  Durham 
became  a  director  of  this  company  in  June,  1861.  Evi- 
dence was  given  that  in  1859  all  the  chattel  property  of  the 
company  had  been  sold  upon  writs  of  fi.  fa. 

William  Millard  was  examined,  and  swore  that  in  1847 
and  1848  he  was  secretary  of  the  company.  He  proved  the 
stock-book  in  which  the  defendant's  name  was  entered  as  a 
subscriber  for  fifteen  shares  ;  this  witness  stated  that  the 
word  "fifteen"  was  in  his  own  hand  writing,  but  that  he 
would  not  have  put  it  there  but  by  defendant's  authority. 
The  signature  of  the  defendant  following  the  word  '"fifteen," 
in  the  same  line  of  the  book,  was  sworn  to  distinctly.  The 
defendant  never  made  any  payment  on  his  stock,  and  Mill- 
ard swore  that  scrip  was  only  issued  to  parties  who  paid 
calls. 

A  nonsuit  was  moved  for  on  the  following  grounds  : 
1st.  That  the  stock-book  was  only  one  side  of  the  contract, 
and  that  it  should  be  proved  that  scrip  was  granted  or  pay- 
ment made,  or  something  done  on  defendant's  part.. 
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2nd.  That  it  was  not  shewn  the  company  had  complied  with 
the  terms  of  their  first  charter,  so  as  to  bring  them  into 
legal  existence. 

3rd.  The  filling  up  of  the  word  "fifteen"  should  be  positively 
shown  to  be  defendant's  act. 

4th.  The  sheriff  was  a  director  at  the  date  of  the  return  of 
the  fi.  fa.,  and  therefore  there  was  no  proper  return  to  it. 

5th.  The  heading  of  the  page  of  the  stock-book  whereon 
defendant's  signature  appeared,  was  for  stock  in  the  Peterbor- 
ough and  Port  Hope  "Railroad  Company,"  the  incorporation 
was  of  the  "Railway  Company." 

6th.  A  subscriber  under  the  first  act  should  be  shewn  to 
have  adopted  the  undertaking  after  the  other  acts,  in  order 
to  render  him  liable. 

The  learned  judge  over-ruled  all  the  objections,  reserving 
leave  to  the  defendant  to  move  for  a  nonsuit  upon  them. 

The  defendant  then  went  into  evidence  to  show  that  a  new 
.stock-book  was  opened  after  the  later  acts,  amending  the  act 
of  incorporation,  were  passed.  That  the  directors  and 
officers  of  the  company  treated  as  shareholders  only  those 
whose  names  appeared  in  the  new  book,  giving  them  notices 
to  attend  general  meetings,  elections  of  directors,  &c.  That 
defendant's  name  did  not  appear  in  the  new  book,  or  in  any 
list  of  shareholders  entitled  to  vote,  and  no  notices  were 
addressed  to  him.  It  did  not  however  appear  that  defen- 
dant had  given  any  notice  of  withdrawal  or  abandonment 
of  his  subscription  for  stock  as  others  were  proved  to  have 
done.  The  plaintiff  had  been  president  of  the  company,  he 
loaned  certain  municipal  bonds  to  the  company  for  three 
months,  and  the  directors  pledged  to  him  £4000  in  harbour 
bonds,  which  it  was  expected  would  be  saleable,  and  then 
plaintifi"  would  have  been  paid.  Plaintiff  still  holds  the 
harbour  bonds  and  has  recovered  this  judgment  for  the  debt 
thus  arising.  In  reply  the  defendant  was  examined.  He 
admitted  his  signature  to  the  stock-book,  stating  that  he 
had  no  recollection  of  authorising  Millard  or  any  one  to 
put  down  the  word  "fifteen."  He  said  he  was  not  aware 
of  any  provision  of  law  by  which  he  could  have  been  released 
from  his  original  subscription  until  the  day  of  the  trial,  and 
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therefore  he  had  given  no  notice  availing  himself  of  it ;  that 
he  received  no  notices,  attended  no  meetings,  never  paid 
any  thing,  and  was  never  asked  to  pay,  and  never  supposed 
he  was  a  shareholder  until  sued  in  this  cause. 

The  learned  judge  left  it  to  the  jury  to  say  whether  defen- 
dant authorised  Millard  or  any  one  to  write  the  word 
"fifteen"  opposite  his  name.  If  so  he  directed  a  verdict 
for  the  plaintiff,  as  all  other  questions  that  arose  were 
matters  for  the  court. 

The  defendant's  counsel  objected,  that  it  should  be  left  at 
large  to  the  jury  to  find  whether  defendant  was  a  shareholder 
or  not. 

The  jury  found  for  the  plaintiff. 

In  Hilary  Term  Spencer  obtained  a  rule  nisi  to  enter  a 
nonsuit  on  the  leave  reserved,  on  the  following  grounds : 

1st.  'That  defendant  was  not  shewn  to  be  a  stock-holder, 
the  books  only  containing  an  agreement  to  take  stock. 

2nd.  That  the  company  was  not  shewn  to  be  legally  estab- 
lished. 

3rd.  The  alteration  in  the  stock-book  was  not  sufficiently  or 
satisfactorily  explained. 

4th.  That  the  sheriff,  by  whom  the  writ  of  fi.  fa.  against 
the  company  was  returned,  was  a  director  at  the  time  of  the 
return,  that  the  return  was  insufficient,  the  writ  should  have 
been  addressed  to  the  coroner. 

5th.  The  defendant  did  not  subscribe  to  the  company  in 
question,  but  to  a  Railroad  Company,  and  the  company  was 
not  properly  named  in  the  stock-book. 

6th.  That  as  a  subscriber  under  the  old  act  he  was  not 
liable  under  the  new  act  without  some  act  done  by  him* 
Or  for  a  new  trial  for  misdirection,  in  not  ruling  that  the 
fact  of  defendant  being  a  stockholder  should  be  strictly 
proved,  and  that  this  question  should  have  been  left  at  large 
to  the  jury  on  the  evidence,  and  not  restricted  to  this,  that 
if  he  signed  the  stock-book,  and  authorised  the  insertion  of 
the  number  of  shares  put  opposite  his  name,  he  should  be 
deemed  a  stockholder.  Or  to  arrest  the  judgment  because, 
at  the  conclusion  of  the  declaration,  the  plaintiff  asserts  a 
right  to  recover  against  the  defendant  the  amount  of  his 
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execution  against  the  company,  and  not  the  amount  of  stock 
subscribed  for  by  the  defendant. 

In  Easter  Term,  B.  A.  Harrison  shewed  cause,  citing 
Birmingham,  &c.,  Ry.  Co.  v.  Locke,  1  Q.  B.  256  ;  Moore  v. 
Murphy,  11  U.  C.  C.  P.  447 ;  Doe  v.  Catomore,  16  Q.  B. 
745 ;  Moore  v.  Kirkland,  5  U.  C.  C.  P.  457  ;  Henderson  v. 
Royal  British  Bank,  7  E.  &  B.  356  ;  Daniell  v.  Royal 
British  Bank,  1  H.  &  N.  681;  Powis  v.  Harding,  1  C.  B. 
N.  S.  533 ;  Toronto  &  Lake  Huron  Ry.  Co.  v.  Crookshank, 
4  Q.  B.  U.  C.  309,  316 ;  Wilkinson  v.  Sharland,  11  Exch. 
33  ;  Parsons  v.  Alexander,  5  E.  &  B.  263  ;  Jordan  v.  Marr, 
4  U.  C.  Q.  B.  53  ;  Thomas  v.  Hilmer,  4  U.  C.  Q.  B.  527  ; 
Duppa  V.  Mayo,  1  Saund.  285,  n.  5. 

C.  S.  Patterson  and  Spencer^  contra,  cited  Columbine  v. 
Chichester,  2  Phil.  27  ;  Duke  v.  Andrews,  2  Exch  290  ; 
Wontner  v.  Shairp,  4  C.  B.  404 ;  Oriental  Inland  Steam  Co. 
V.  Briggs,  8  Jur.  K  S.  201 ;  New  Brunswick  Ry.  Co.  v. 
Muggeridge,  4  H.  &  N.  160,  and  in  Error  580  ;  Ness  v. 
Angas,  3  Exch.  805 ;  Ness  v.  Armstrong,  4  Exch.  21. 

Draper,  C.  J. — The  rule  asks  to  enter  a  nonsuit  on  leave 
reserved,  for  a  new  trial,  and  to  arrest  the  judgment. 

As  to  the  first  objection,  I  think  there  was  sufficient 
evidence  to  shew  that  defendant  was  a  shareholder,  according 
to  the  definition  of  that  term  contained  in  the  Railway 
Clauses  Consolidation  Act,  which  is  incorporated  with  one 
of  the  acts  constituting  the  charter  of  this  company.  The 
very  first  act  under  which  the  defendant  became  a  subscri- 
ber incorporates  certain  named  persons  and  all  such  others 
as  shall  become  stockholders.  Nothing  more  than  subscri- 
bing stock  seems  to  have  been  requisite,  as  the  calls  could 
only  be  made  by  the  directors,  and  they  had  to  be  elected 
by  the  stockholders.  The  first  call  was  limited  to  five  per 
cent,  on  each  share  which  they  or  any  of  them  might 
respectively  subscribe  for.  The  directors  were  required  to 
hold  25  shares  as  a  qualification,  and  there  seems  to  have 
been  no  other  mode  of  obtaining  such  qualification  but  by 
subscribing.  The  numerous  cases  cited  as  to  the  necessity 
36  VOL.  XII. 


282  COMMON  PLEAS,  EASTER  TERM,  25  VIC,  1862. 


of  a  contract  binding  on  both  sides  in  order  to  constitute  a 
party  a  shareholder  are  easily  distinguishable.  In  many 
the  company  was  only  projected,  not  incorporated,  in  some 
the  charter  or  act  of  incorporation  expressly  required  cer- 
tain acts  or  formalities,  but  in  none  that  I  have  seen  are  the 
circumstances  like,  or  even  analogous  to  this  case. 

The  second  objection  is,  I  think,  clearly  untenable.  The 
16  Yic,  ch.  241,  and  the  18  Yic,  ch.  36,  recognise  tho 
company  as  an  existing  corporation. 

As  to  the  third  objection,  that  which  was  called  an  alter- 
ation in  the  insertion  of  the  word  "  fifteen,"  opposite  to  the 
defendant's  name,  designating  the  number  of  shares  for 
which  he  subscribed,  there  was  evidence  of  his  authority 
to  insert  this  word — it  was  left  to  the  jury,  and  they  have 
found  it  an  act  directly  sanctioned  by  defendant.  After 
this,  it  affords  no  ground  for  a  nonsuit. 

The  fourth  objection  also  fails  in  my  opinion,  when  the 
ji,  fa.  was  issued  and  delivered  to  the  sheriff,  it  did  not 
appear  that  he  was  connected  with  this  company.  If  he 
was  not,  the  writ  was  properly  directed  to  him  and  could 
not  have  been  directed  to  the  coroner.  Having  received  the 
writ  the  sheriff  was  bound  to  return  it.  It  is  not  pretended 
the  return  was  untrue,  and  I  do  not  perceive  why,  because  a 
sheriff  may  be  a  member  of  a  corporation,  he  cannot  perform 
ministerial  acts,  for  or  against  it,  in  his  official  character. 
Mr.  Patterson  fairly  said  he  could  cite  no  authority  to  sus- 
tain the  objection. 

The  fifth  objection  loses  all  its  weight  when  the  stock- 
book  is  examined.  The  heading  on  the  first  page  is  correct, 
and  so  is  the  heading  on  some  other  pages.  On  that  on 
which  defendant  subscribed  for  shares,  the  word  ^'Eailroad" 
is  used  instead  of  "  Railway,"  and  the  same  variance  exists 
in  the  heading  of  several  other  pages.  There  are  many 
authorities  which  shew  that  a  greater  variance  than  this  in 
the  name  of  a  corporation  is  insufficient  to  defeat  a  grant  to 
them,  or  to  avoid  acts  done  by  or  to  them. 

The  statute  16  Vic,  ch.  241,  sec.  4,  contains  an  answer 
to  the  sixth  objection.  By  providing  that  no  subscriber  to 
the  stock-book  under  the  original  act  shall  be  held  to  be  a 
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stockholder,  or  be  responsible  as  such  under  the  act  passed 
in  the  same  year  amending  the  same,  within  a  limited  time 
he  signified  in  writing  to  the  president  of  the  company  his 
intention  to  withdraw  therefrom.  The  inference  is  obvious 
that  if  he  does  not  signify  such  intention  he  remains  a  stock- 
holder. 

I  conclude  therefore  that  none  of  the  objections  taken  are 
sufficient  to  entitle  the  defendant  to  a  judgment  of  non- 
suit. 

Then  as  to  the  new  trial,  I  do  not  perhaps  understand 
what  is  meant  by  leaving  a  question  "at  large  "  to  a  jury. 
I  should  think  the  absence  of  a  specific  direction  much  more 
likely  to  furnish  a  ground  for  complaint  against  a  charge, 
than  the  pointing  out  specifically  what  fact  or  facts,  if  found, 
would  legally  entitle  one  or  other  party  to  succeed.  In  the 
present  case  the  only  question  was,  whether  defendant  was  a 
subscriber.  He  admitted  his  handwriting  on  oath,  and  the 
sole  doubt  was  if  the  word  "fifteen  "  was  written  by  his  di- 
rection and  authority.  If  it  was,  then  whether  that  signa- 
ture and  subscription  constituted  him  a  shareholder  was  a 
question  of  law,  and  certainly  not  one  to  be  left  "  at  large  " 
to  a  jury.  I  think  the  learned  judge  exercised  a  sound  dis- 
cretion in  the  mode  in  which  he  left  the  matter  to  the  jury, 
and  that  the  application  for  a  new  trial  must  fail  also. 

As  to  the  arrest  of  judgment,  it  is  met  by  an  application 
to  amend.  Without  referring  to  other  authorities  I  think  the 
case  of  Parsons  v.  Alexander,  (See  Webb  v.  Hoss,  5  Jur.  N.  S. 
126,)  justifies  the  amendment,  while  the  note  to  1  Saund.  285, 
points  out  its  necessity.  It  does  not  affect  the  merits  of  the 
dispute  between  the  parties,  nor  alter  the  application  of 
either  the  law  or  the  facts  of  the  case.  We  can  see,  from 
what  is  before  us,  that  if  the  amendment  had  been  applied 
for  and  granted  either  before  or  at  the  trial,  it  would  not 
have  varied  the  defence,  or  altered  the  evidence  which  the 
plaintiff  was  under  the  necessity  of  giving  in  order  to  entitle 
him  to  recover.  I  think,  therefore,  the  application  to  amend 
should  be  granted  upon  the  payment  of  twenty-five  shillings 
costs.  It  certainly  cannot  be  considered  to  affect  the  costs 
of  the  trial,  nor  yet  the  costs  of  the  proceedings,  since  the 
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trial  was  upon  points  wholly  unconnected  with  the  objection  in 
arrest  of  judgment,  and  as  the  master  might  find  an  apportion- 
ment almost  impossible,  we  think  it  better  ourselves  to  fix  the 
sum. 

Per  cur. — Rule  discharged. 


Street  v.  The  Corporation  of  Simcoe. 

Taxes — On  unpatented  lands — Payment  of — Warrant. 

The  defendants  having  assessed  certain  lands  in  their  county  as  non-resident 
lands,  the  treasurer  returns  the  same  as  in  arrearfor  taxes  and  issues  bis 
warrant  to  the  sheriff  for  the  sale  of  them.  The  plaintiff,  to  avoid 
further  expense,  paid  the  taxes  under  protest.  The  lands  were  not 
patented. 

Upon  an  action  brought  for  money  had  and  received,  held,  tliat  the  money 
having  been  paid  under  pressure  and  protest,  and  not  voluntarily,  the 
plaintiff  was  entitled  to  recover  it  back. 

This  was  an  action  for  money  had  and  received.  The 
defendants  pleaded  never  indebted  and  payment. 

The  case  was  taken  down  to  trial  before  the  Chief  Justice 
of  this  court  at  the  last  assizes  for  the  county  of  Lincoln, 
held  at  Niagara  in  the  month  of  May  last,  when  a  verdict 
was  rendered  for  the  plaintiff  for  $499-46,  with  leave  to  the 
defendants  to  move  to  enter  a  verdict  for  them.  The  court 
to  draw  inferences  of  fact  as  a  jury  would. 

It  appeared  at  the  trial  that  the  plaintiff  had  become  the 
purchaser  of  large  quantities  of  wild  lands  in  the  county  of 
Simcoe  since  1853.  That  these  lands  were  clergy  reserve 
lands,  and  that  though  some,  if  not  all,  of  the  instalments 
due  on  the  lots  had  been  paid  they  were  not  patented.  The 
lands  were  returned  to  the  county  treasurer  as  in  arrear  for 
taxes  for  four  years  next  before  1859,  as  the  lands  of  non- 
residents, subject  to  rates  and  taxes.  On  the  6th  of  August, 
1860,  the  treasurer  of  the  county  of  Simcoe  issued  his  war- 
rant to  the  sheriff  of  the  same  county  directing  him  to  sell 
these  lots  for  taxes  in  arrear ;  the  lands  were  advertised, 
and  whilst  they  were  in  this  position,  and  before  the  sale, 
plaintiff  wrote  to  the  treasurer  of  Simcoe  on  the  26th  of 
October,  1860,  that  the  public  lands  act  of  last  session  had 
reached  the  class  of  lands  on  which  he  theretofore  objected 
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to  pay  taxes,  namely,  the  unpatented  clergy  reserves,  sold 
after  June,  1853.    He  further  stated  that  it  was  quite  clear 
before  that  act,  these  lands  were  not  liable  ;  but  he  was  in 
no  position  any  longer  to  resist  the  claim  of  the  county  for 
the  rates.    He  requested  the  treasurer  to  withdraw  his  lands 
from  the  schedule  advertised  for  sale  (a  list  of  which  he 
enclosed)  and  he  would  pay  the  taxes  and  charges  that  were 
legally  due  upon  them  without  the  necessity  of  putting  them 
up  at  public  auction.    He  requested  the  treasurer  to  signify 
his  concurrence  by  early  mail,  and  to  send  him  the  charges 
against  each  lot.    He  at  the  same  time  enclosed  his  draft  on 
the  Bank  of  Upper  Canada  for  $350  in  advance.    On  the 
23rd  of  November  he  again  wrote  the  treasurer  and  referred 
to  a  former  letter  in  which  he  had  proposed  to  visit  him  and 
discuss  the  subject  of  his  demand  for  taxes  on  the  clergy 
reserves.    He  stated  that  the  sale  was  so  near  at  hand  and 
his  time  so  much  occupied  that  he  could  not  well  leave  home 
for  the  purpose.     He  added  he  would  pay  the  balance 
claimed  if  he  the  treasurer  would  receive  it  under  protest, 
and  leave  the  matter  open  to  be  arranged  at  another  time, 
rather  than  that  the  lands  should  go  to  sale.    He  concluded 
by  saying  he  had  done  this  in  other  counties  where  he  had 
similar  disputes,  and  desired  an  answer  by  return  of  post. 
The  treasurer,  Mr.  Lally,  in  reply  on  the  24th  November, 
stated  he  had  just  received  plaintiff's  letter  of  the  23rd  inst., 
and  would  receive  the  money  under  protest.     He  wished 
him  to  send  the  balance  at  once,  at  least  before  the  30th. 
On  the  30th  plaintiff  replied,  stating  he  enclosed  his  cheque 
for  $184.44,  the  balance  claimed  on  his  clergy  lands  in  the 
county  of  Simcoe,  but  which  he  paid  as  before  advised,  and 
then  assented  to  by  Mr.  Lally,  under  protest,  as  he  claimed 
that  his  (Lally's)  demand  to  the  extent  sought  could  not  be 
maintained  in  law,  and  he  would  at  another  time  endeavour 
to  arrange  the  matter  with  him,  or  have  a  case  submitted  to 
the  courts  for  their  interpretation  of  the  law.    He  then 
desired  him  in  answering  to  state  that  he  plaintiff  had  paid 
all  the  taxes  amounting  to  $534.44  under  protest,  and  to 
save  the  land  from  being  sold  for  taxes.    After  the  receipt 
of  both  sums  of  money  the  lands  were  withdrawn  from  sale. 
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Mr.  Lally,  the  treasurer,  paid  the  money  to  the  deputy-sheriff. 
The  sheriff  paid  the  money  for  taxes  over  to  the  treasurer  of 
the  county  of  Simcoe  in  the  early  part  of  1861. 

It  further  appeared  at  the  trial  that  plaintiff  did  not 
reside  in  the  county  of  Simcoe ;  that  he  had  paid  all  the 
instalments  due  on  the  land ;  that  there  was  only  one  instal- 
ment unpaid.  There  were  two  of  the  lots  patented  to  plain- 
tiff in  April,  1861. 

On  behalf  of  the  defendants  it  was  objected  that  the 
$350  must  be  considered  as  having  been  paid  voluntarily 
and  could  not  now  be  recovered  back,  having  been  paid  under  a 
mistake  of  law,  and  not  a  mistake  as  to  facts.  That  as  to 
the  $181.44,  paid  under  compulsion,  defendant's  counsel  in- 
sisted that  the  lands  were  liable  to  taxation,  and  referred  to 
sec.  17  of  ch.  2,  23  Vic,  as  retrospective.  The  verdict  was 
taken  as  already  mentioned  for  plaintiff,  with  leave  to  defen- 
dant to  move. 

During  Easter  Term  Hector  Cameron^  for  defendants, 
obtained  a  rule  pursuant  to  leave  reserved,  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  verdict  entered  for  the  defendants  on  the 
grounds  that  plaintiff  shewed  no  legal  right  to  recover  the 
amount  claimed,  and  that  taxes  were  properly  payable  on 
the  plaintiff's  unpatented  lands  purchased  by  him  from  the 
Crown  since  June,  1853,  or  to  reduce  the  verdict  by  the  sum 
of  $350,  inasmuch  as  that  sum  was  paid  by  the  plaintiff 
voluntarily,  and  not  under  compulsion  or  under  a  mistake 
of  facts,  or  under  such  circumstances  as  the  plaintiff  can 
recover  it  back. 

During  the  term  Ucdes,  Q.  C,  shewed  cause,  and  con- 
tended that  the  decision  of  this  court  in  Street  v.  County 
of  Kent  settled  the  law  as  to  the  liability  of  these  lands  to 
be  taxed.  Then,  assuming  that  the  lands  are  not  liable  to 
taxation  for  municipal  purposes,  the  payment  by  plaintiff  to 
save  his  lands  from  being  sold  can  never  be  considered  a 
voluntary  payment.  That  the  defendants  assumed  to  have 
a  legal  right  to  tax  these  lands,  and  as  they  could  only 
derive  their  authority  from  the  legislature,  and  the  legis^ 
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lature  having  given  them  no  such  right,  the  case  was  analo- 
gous to  that  of  the  County  of  Haldimand  r.  Martin,  sheriff, 
19  U.  C.  Q.  B.  178.  That  the  sheriff  there  had  clearly  no 
right  to  any  fees  hut  such  as  the  legislature  gave,  and  as 
the  legislature  only  authorised  the  mileage  for  serving 
jurors  to  he  charged  for  in  a  certain  way,  and  as  the  sheriff 
had  charged  for  and  received  more  fees  claimed  in  a  different 
way,  the  court  held  the  county  could  recover  these  fees 
back.  He  referred  to  that  case,  and  the  authorities  therein 
cited,  as  giving  all  the  decided  cases  hearing  on  the  subject. 
That  the  $184  must  be  recovered  at  all  events. 

Sector  Cameron,  contra,  urged  that  the  statute  did 
authorise  the  imposing  of  taxes  on  these  lands,  but  as  the 
court  had  decided  differently,  he  only  took  the  point  now 
with  a  view  to  its  being  discussed  in  the  court  of  appeals  if 
necessary.  That  as  to  the  $350,  it  was  clearly  a  voluntary 
payment,  made  with  a  knowledge  of  all  the  facts,  and  is 
now  sought  to  be  recovered  back  because  the  plaintiff  at  the 
time  had  misinterpreted  the  law.  That  ignorance  of  the 
law  is  no  ground  for  recovering  back  money  paid,  though 
ignorance  of  fact  may  be.  That  the  analogy  does  not  hold 
between  this  case  and  the  action  brought  against  the  sheriff 
for  receiving  fees  not  authorised  by  the  statute.  That  the 
sheriff  is  in  fact  forbidden  to  receive  fees  except  such  as  are 
prescribed  by  law,  and  therefore  the  case  referred  to  of  the 
County  of  Haldimand  v.  Martin,  sheriff,  was  not  an  authority 
against  defendants.  That  the  County  of  Lambton  v. 
Poussett,  reported  in  21  vol.  of  Q.  B.  Reports,  p.  472,  shews 
that  where  no  provision  is  made  by  law  for  services  rendered 
by  the  clerk  of  the  peace,  and  where  a  reasonable  compen- 
sation has  been  allowed  and  paid  for  such  services,  the  same 
cannot  be  recovered  back  again  by  the  corporation  of  the 
county  as  money  had  and  received  to  their  use,  merely 
because  no  particular  provision  is  made  by  law  for  paying 
for  those  services.  He  further  urged  that  the  moneys  raised 
by  local  taxes  on  wild  lands  being  expended  generally  in 
opening  up  and  improving  roads  in  each  township  the  money 
actually  paid  by  the  plaintiff  has  probably  been  expended 
in  making  such  improvements  as  have  given  additional  value 
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to  plaintiff's  property,  and  the  allowing  him  to  recover  it 
back  would  certainly  not  be  according  to  equity  and  good 
conscience.  That  merely  paying  under  protest  in  the  way 
in  which  plaintiff  paid  the  balance  of  $184  did  not  consti- 
tute such  pressure  or  compulsion  as  would  enable  him  to 
recover  back  this  money. 

The  following  authorities  were  referred  to  : — Valpy  v. 
Manly,  1  0.  B.,  594;  Fraserv.  Pendlebury,  31  L.  J.  CP., 
1 ;  Atkinson  v.  Denby,  7  Jur.  K  S.  1205 ;  .Denby  v. 
Moore,  1  B.  &  Al.  123 ;  Close  v.  Phipps,  7  M.  &  G.  586. 

Richards,  J. — Since  the  decision  in  this  court  of  the 
case  of  Street  v.  The  Corporation  of  Kent  it  is  not  open 
to  the  defendants  to  argue  here  that  the  lands  of  plaintiff, 
which  were  advertised  for  sale  for  arrears  of  taxes,  were 
liable  to  be  assessed  and  sold  for  such  arrears.  We  there- 
fore come  to  the  consideration  of  the  case  with  the  fact 
established  that  the  plaintiff  paid  the  amount  sought  to  be 
recovered  in  this  action  without  being  bound  by  law  so  to 
do,  and  his  right  to  recover  it  back,  or  any  part  of  it, 
depends  upon  the  view  that  is  taken  of  the  terms  on  which 
the  money  was  paid. 

I  have  gone  through  a  great  many  of  the  cases,  but  the 
general  doctrine  applicable  to  the  subject  is  summed  up  in 
three  propositions  in  vol.  2,  of  Smith's  Leading  Cases,  p. 
374,  in  the  notes  to  the  case  of  Marriot  v.  Hampton. 

1st,  that  money  paid  by  compulsion  of  law  bond  fide,  and 
without  taking  an  undue  advantage  of  the  party  paying  it, 
is  not  recoverable. 

2nd,  that  money  paid  with  a  full  knowledge  of  the  facts 
is  not  recoverable  if  there  be  nothing  unconscientious  in  the 
retaining  of  it,  and 

3rd,  that  money  paid  in  ignorance  of  the  facts  is  recover- 
able, provided  there  have  been  no  laches  in  the  party 
paying  it. 

I  shall  only  refer  to  a  few  cases  which  I  think  lay  down 
the  proper  doctrine  applicable  to  the  subject,  and  make  some 
extracts  from  the  dicta  of  the  judges,  Avhich  I  think  will 
place  the  matter  in  a  somewhat  clear  light. 
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The  first  case  I  shall  refer  to  is  that  of  Brisbane  v. 
Dacres,  5  Taunt.  144.  The  facts  of  the  case  may  be 
briefly  stated,  that  the  plaintiff  was  commander  of  a  vessel  of 
war,  the  Arethusa,  which  sailed  from  the  West  Indies  and 
had  on  board  a  large  amount  in  silver,  $700,000  belonging 
to  the  government,  and  $1,500,000  to  private  individuals ; 
these  were  safely  delivered  at  Portsmouth.  The  plaintiff 
received  <£7,438  18s.  5d.  from  the  Bank  of  England  for 
freight  on  the  dollars  belonging  to  private  individuals,  and 
for  the  freight  of  those  belonging  to  the  government  he 
received  a  treasury  warrant  for  <£850  nett.  The  plaintiff 
paid  over  to  defendant's  testator  £2,500  under  the  impres- 
sion that  he  was  entitled  as  the  admiral  under  whose  orders 
he  was  acting  to  one-third  of  the  freight  received  on  the 
dollars.  Such  a  custom  had  at  one  time  prevailed,  but 
had  been  shewn  to  have  been  unauthorised  many  years 
before,  but  plaintiff  paid  the  money  supposing  the  admiral 
had  a  right  to  receive  it.  The  court  gave  judgment  for  the 
defendant.  Sir  Vicary  Grihbs,  in  a  very  able  judgment, 
reviewed  the  authorities  previous  to  that  time,  and  concurred 
in  the  judgment  in  favour  of  the  defendant.  He  in  the 
course  of  his  judgment  uses  the  following  language :  "  We 
must  take  this  payment  to  have  been  made  under  a  demand 
of  right;  and  I  think  that  where  a  man  demands  money  of 
another  as  a  matter  of  right,  and  that  other  with  a  full 
knowledge  of  the  facts  upon  which  the  demand  is  founded 
has  paid  a  sum,  he  never  can  recover  back  the  sum  he  has  so 
voluntarily  paid.  It  may  be  that  upon  a  further  view  he 
may  form  a  different  opinion  of  the  law,  and  it  may  be  his 
subsequent  opinion  may  be  the  correct  one.  If  we  were  to 
hold  otherwise,  I  think  many  inconveniences  may  arise  i 
there  are  many  doubtful  questions  of  law ;  when  they  arise 
the  defendant  has  an  option  either  to  litigate  the  question  or 
to  submit  to  the  demand  and  pay  the  money.  I  think  that 
by  submitting  to  the  demand  he  that  pays  the  money  gives 
it  to  the  person  to  whom  he  pays  it,  and  makes  it  his  and 
closes  the  transaction  between  them.  He  who  receives  it 
Las  a  right  to  consider  it  as  his  without  dispute.  He  spends 
it  in  confidence  that  it  is  his,  and  it  would  be  most  mischiev- 
37  VOL.  XII, 
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ous  and  unjust  if  he  who  has  acquiesced  in  the  right  by  jmch 
voluntary  payment  should  be  at  liberty  at  any  time  within 
the  Statute  of  Limitations  to  rip  up  the  matter  and  recover 
back  the  money.  He  who  received  it  is  not  in  the  same 
condition — he  has  spent  it  in  the  confidence  that  it  was  his, 
and  perhaps  has  no  means  of  re-payment." 

In  Valpey  v.  Manley,  1  C.  B.  594,  many  cases  are 
referred  to  of  money  paid  under  pressure,  and  having  been 
ably  argued  on  both  sides  may  be  profitably  referred  to  as 
illustrating  that  point  of  this  case.  There  the  assignees  of 
a  bankrupt  paid  the  amount  due  on  an  execution  against  the 
bankrupt  under  which  the  sheriff  threatened  to  sell  the 
goods  of  the  bankrupt.  It  was  held  the  money  might  be 
recovered  back.  In  concluding  his  judgment  Chief  Justice 
Tindal  lays  down  the  doctrine  applicable  to  these  cases  as 
follows  :  "  I  am  not  aware  that  there  is  any  difficulty  or 
impropriety  in  laying  it  down  that  where  money  is  volun- 
tarily paid,  with  full  knowledge  of  all  the  circumstances, 
the  party  intending  to  give  up  his  right,  he  cannot  after- 
wards bring  an  action  for  money  had  and  received  ;  but  that 
it  is  otherwise,  where  at  the  time  of  paying  the  money,  the 
party  gives  notice  that  he  intends  to  resist  the  claim,  and 
that  he  yields  to  it  merely  for  the  purpose  of  relieving  him- 
self from  the  inconvenience  of  having  his  goods  sold." 

Most  of  the  decided  cases  on  the  subject  seem  to  have 
been  referred  to  by  the  counsel  in  the  case  referred  to  of  the 
County  of  Haldimand  v.  Martin,  sheriff.  But  that  case 
merely  decides  in  accordance  with  Steele  v.  Williams,  8  Ex. 
625,  and  Dew  v.  Parsons,  2  Bar.  &  Aid.  563,  that  when  a 
public  officer  demands  and  receives  as  fees  colore  officii 
money  in  excess  of  what  he  is  entitled  by  law  to  receive  as 
such  ifees,  the  same  may  be  recovered  back  as  money  had  and 
received,  and  such  public  officer  cannot  set  up  that  the  pay- 
ment of  such  excess  was  voluntary  to  defeat  the  action. 
There  is  no  analogy  between  those  cases  and  the  one  before 
us.  The  mere  fact  that  certain  kinds  of  property,  amongst 
others,  that  on  which  these  taxes  were  paid,  is  exempt  by 
law  from  taxation  according  to  the  decision  of  the  court,  does 
not  necessarily  imply  that  the  voluntary  payment  of  such 
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taxes  can  be  recovered  back.  Why  should  such  payment 
be  recovered  back  any  more  than  any  other  voluntarily 
made,  which  the  law  would  not  enforce  against  a  party,  but 
which  he  at  the  time  of  making  the  payment  thought  could 
be  enforced  against  him.  There  is  no  reason  that  it  should 
be  re-paid  because  it  is  claimed  as  an  assessment  on  land, 
more  than  if  it  was  a  claim  or  demand  of  another  character. 
The  mere  fact  of  the  person  paying  such  a  claim  not  under 
compulsion,  but  a  mistake  of  law  and  not  of  facts,  cannot, 
according  to  the  authorities,  sustain  an  action  to  recover  it 
back.  It  may  be  urged  that  it  is  contrary  to  good  consci- 
ence to  keep  this  money.  1  do  not  feel  much  pressed  by  this 
argument.  The  larger  portion  of  the  moneys  collected  from  as- 
sessments on  wild  lands  is  expended  in  improving  the  roads,  and 
on  other  local  improvements  in  the  different  localities,  and  this 
undoubtedly  tends  much  to  increase  the  value  and  price  of 
these  uncultivated  lands,  they  are  substantially  the  property 
of  the  plaintiff ;  the  legislature,  by  the  exception  introduced 
into  the  assessment  act,  only  intended  to  exempt  the  lands  of 
the  Crown  from  taxation.  These  lands  having  been  pur- 
chased, and  all  the  instalments  due  on  them  paid  by  the 
plaintiff,  they  are  really  his  property.  All  the  interest  the 
Crown  has  in  them  is  to  secure  the  unpaid  purchase  money, 
which  as  to  these  lands  is  really  a  very  slight  interest.  If 
these  lands  had  been  patented  to  plaintiff,  with  a  mortgage 
back  to  the  government,  there  is  no  doubt  that  plaintiff's 
interest  then  could  have  been  sold  to  pay  the  taxes.  For  all 
practical  purposes  the  land  is  as  much  the  plaintiff's  as  if  he  had 
received  a  patent  therefor,  for  it  appeared  from  the  evidence 
that  whenever  he  finds  a  purchaser  that  suits  him  for  a  lot 
he  pays  up  the  purchase  money,  and  takes  out  a  patent. 

But  even  admitting  that  the  money  paid  could  afford  no 
advantages  direct  or  indirect  to  the  plaintiff,  Higgs  v.  Scott, 
7  C.  B.  63,  is  a  strong  authority  that  where  a  party  volun- 
tarily pays  money  that  he  is  not  bound  to  pay  with  a  full 
knowledge  of  the  facts,  he  cannot  recover  it  back  though 
the  party  to  whom  it  was  paid  had  no  right  to  receive  it,  and 
it  was  so  contended  there,  where  the  retention  of  it  was  clearly 
against  conscience.    There  the  plaintiff  was  a  tenant  of  a 
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mortgagor  who  mortgaged  the  premises  after  the  tenancy 
had  commenced.  The  mortgagee  gave  notice  to  the  tenant 
to  pay  the  rent  to  her,  notwithstanding  the  notice  of  the 
mortgagee  the  tenant  paid  the  rent  to  the  mortgagor,  and  it 
appeared  intended  to  get  a  proper  indemnity,  but  failed  to 
get  one  that  could  be  enforced ;  the  court  held  the  money 
could  not  be  recovered  back.  Wilde,  C.  J.,  in  giving  judg- 
ment, said,  "  The  general  result  of  the  evidence  in  this  case  is, 
that  the  defendant  has  received  from  the  plaintiff  a  sum  of 
money  which  she  was  not  entitled  to  receive ;  and  in  such 
a  case  one  would  look  very  anxiously  to  see  if  the  law  would 
not  warrant  his  recovering  it  back.  But  it  is  of  infinitely 
more  importance  that  general  principles  should  be  adhered 
to.  I  must  confess  I  can  see  no  foundation  for  the  plaintiff's 
claim.  The  recovery  back  of  money  once  parted  with  is 
always  attended  with  difficulty." 

The  whole  case  of  this  plaintiff  then  turns  on  the  question 
was  the  money  paid  as  taxes  on  the  plaintiff's  clergy  reserve  / 
unpatented  lands  in  the  county  of  Simcoe,  or  any  part  of  it, 
paid  voluntarily.  If  so,  it  cannot  be  recovered  back.  If 
the  money  was  paid  by  the  plaintiff,  not  intending  to  give 
up  his  right,  but  under  a  reasonable  apprehension  that  if  it 
was  not  paid  the  sheriff  would  proceed  to  sell  the  lands, 
which  might  have  operated  injuriously  to  his  interests;  if 
the  plaintiff  paid  the  money  in  this  view  and  under  protest,  it 
seems  to  me  that  such  a  payment  is  not  a  voluntary  payment, 
the  authorities  fully  warrant  his  recovering  it  back.  Under 
section  No.  126,  of  Consol.  Stat.,U.C.,  ch.  55,  (the  Assessment 
Act,)  after  the  issuing  of  the  warrant  by  the  treasurer  to 
the  sheriff  to  levy  upon  the  land  the  arrears  due  thereon 
with  costs,  the  treasurer  shall  receive  no  payment  on 
account  of  the  sums  contained  in  the  warrant.  By  section 
137th,  if  the  taxes  have  not  been  previously  collected,  or  if 
no  person  appears  to  pay  the  same  at  the  time  and  place 
appointed  for  the  sale,  the  sheriff  shall  sell  by  public  auction 
so  much  of  the  land  as  may  be  sufficient  to  discharge  the 
taxes  and  all  lawful  charges  incurred  in  and  about  the  sale 
and  the  collection  of  the  taxes. 

If  Mr.  Lally  had  received  the  $350  in  plaintiff's  letter  of 


STREET  V.  THE  CORPORATION  OF  SIMCOE.  293 

the  26tli  October,  and  applied  it  towards  the  discharge  of 
the  taxes  claimed  to  be  due  on  his  lands  before  the  letter  of 
plaintiff  of  the  23rd,  and  Mr.  Lally's  of  the  24th  of  Novem- 
ber, I  should  have  little  difficulty  in  deciding  that  the  money 
so  paid  was  paid  voluntarily.  The  verj  words  plaintiff 
uses  in  his  letter  of  the  23rd  of  October,  "  I  am  in 
no  position  any  longer  to  resist  the  claim  of  the  county  for 
the  rates,"  and  sending  the  money  to  pay  the  rates,  shew 
clearly  that  he  intended  to  make  what  Chief  Justice  Tindal 
considers  in  the  language  quoted  from  the  case  in  1  C.  B.  594, 
a  voluntary  payment,  with  a  full  knowledge  of  all  the  facts, 
"  intending  to  give  up  his  right.''  It  does  not  appear  in 
evidence  that  Mr.  Lally  was  authorised  to  apply  this  money 
as  Mr.  Street  had  directed,  and  withdraw  the  lands  from  sale. 
As  far  as  I  can  understand  the  lands  were  not  withdrawn, 
but  remained  still  in  the  list  or  warrant  given  to  the  sheriff, 
and  the  money  was  not  applied  as  Mr.  Street  had  desired  it 
should  be  until  after  the  24th  of  November,  when  Mr. 
Street  distinctly  notified  Mr.  Lally  that  he  paid  it  under  pro- 
test, and  Mr.  Lally  agreed  that  it  should  be  so  received.  The 
fact  of  its  being  so  received  I  apprehend  can  be  of  little 
consequence  if  it  was  really  paid  over  under  pressure  and 
protest.  Now,  under  the  126th  section  of  the  assessment 
act,  Mr.  Lally  was  not  authorised  to  receive  the  money  when 
it  was  sent  by  Mr.  Street,  his  warrant  having  then  been 
some  months  in  the  sheriff's  hands.  I  take  it  he  must  be 
considered  as  plaintiff's  agent  in  paying  the  money  over, 
and  under  the  circumstances  it  is  probable  in  paying  it  over 
to  the  sheriff  that  he  mentioned  the  fact  that  it  was  paid 
over  in  accordance  with  the  terms  of  the  plaintiff's  letter  of 
the  23rd  of  November,  as  it  was  undoubtedly  understood 
that  it  was  to  be  so  received.  If  we  are  to  assume  then,  as 
I  think  we  must,  that  the  whole  of  the  money  was  paid  over 
under  pressure  and  under  protest  and  not  voluntarily, 
then  I  think  plaintiff's  right  is  established  and  the  verdict  in 
his  favour  must  stand. 

Per  cur. — Bule  discharged. 
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Street  v.  The  County  of  Lambton. 

Taxes — Unpatented  lands — Agency — Voluntary  payment — Money  had  and 
received  does  not  lie  to  recover— Paid  with  knowledge  of  facts. 

The  plaintiff  having  remitted  through  the  treasurer  of  the  county  of  Lambton 
certain  moneys  in  payment  for  taxes  supposed  to  be  due  by  him  on 
unpatented  lands  in  that  county,  on  the  terms  stated  in  his  letter  (as 
shewn  in  the  statement  of  case)  upon  an  action  brought  for  moneys  had 
and  received. 

Held,  that  the  circumstances  created  Mr.  Vidal  the  agent  of  the  plaintiff, 
and  that  the  payment  as  shewn  to  be  made  was  a  voluntary  one  with  a 
full  knowledge  of  the  facts,  and  could  not  be  recovered  back. 

This  was  an  action  for  money  had  and  received,  to 
which  the  defendants  pleaded  never  indebted,  and  was  taken 
down  to  trial  at  the  last  Lincoln  assizes,  when  a  verdict 
was  rendered  for  defendants. 

The  amount  claimed  by  plaintiff  was  $826  48c.  paid  as 
taxes  on  unpatented  and  unoccupied  wild  lands,  purchased 
by  him  from  the  Crown,  situate  within  the  county  of 
Lambton,  which  were  not  held  by  him  either  by  patent, 
lease  or  license  of  occupation  from  the  Crown,  but  on  which 
all  the  instalments  accruing  due  had  been  paid. 

The  plaintiff  on  the  26th  of  October,  1860,  enclosed  to 
Mr.  Vidal,  the  treasurer  of  the  county  of  Lambton,  $600 
in  advance,  to  pay  taxes  on  his  unpatented  clergy  reserve 
lands  bought  since  1853.  He  commenced  his  letter  by  stating 
that  the  public  lands  act  of  the  then  last  session  had 
reached  the  class  of  lands  on  which  he  had  theretofore 
objected  to  pay  taxes,  and  that  he  was  then  in  no  position 
any  longer  to  resist  the  claim  of  the  county  for  the  rates. 
He  requested  the  treasurer  to  withdraw  the  lands  from  his 
schedule,  and  he  would  pay  the  taxes  and  charges  legally 
due  without  the  necessity  of  putting  them  up  at  public  auc- 
tion. The  lands  were  advertised  for  sale  on  the  8th  of 
November.  Mr.  Vidal  paid  the  whole  amount  of  the  taxes 
due  to  the  sheriff  previous  to  the  1st  of  November,  and 
advised  the  plaintiff  to  that  effect  on  that  day.  The  plaintiff 
in  reply,  on  the  3rd  of  November,  stated  that  he  was  sorry 
that  he  (Vidal)  had  paid  the  sheriff  the  money  which  he  had 
advanced  on  his  lands,  as  it  was  a  question  under  the  recent 
act  what  that  amount  ought  to  be,  and  he  was  then  con- 
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sidering  the  matter  with  a  view  to  an  early  settlement  of 
the  whole.  He  therefore  did  not  send  his  cheque  for  the 
amount  advanced  by  Mr.  Yidal,  but  left  it  open  to  be  ar- 
ranged between  them  at  an  early  period.  On  the  9th  of 
November,  the  treasurer  again  wrote  plaintiff  in  reply  to 
his  letter  of  the  3rd  of  that  month  stating  it  was  absolutely 
necessary  in  order  to  stop  the  sale  of  the  lands  that  the 
sheriff  should  be  paid  in  full,  and  he  therefore  without  hesi- 
tation paid  him  the  balance  out  of  his  own  purse,  and  he 
thought  plaintiff  must  be  under  some  misapprehension  when 
he  made  the  re-payment  of  the  advance  contingent  upon  the 
settlement  of  some  difficulty  at  some  early  period.  He  con- 
cluded by  stating  that  he  positively  gave  his  cheque  on  his 
private  account.  On  the  12th  of  November  plaintiff  replied, 
stating  that  seeing  Mr.  Vidal  had  paid  the  money  for  him  out 
of  his  private  purse,  he  gave  him  his  cheque  for  $276  31c. 
to  re-fund  to  him.  He  then  adds  that  he  paid  that  as  well 
as  what  he  paid  before  under  protest,  not  admitting  defend- 
ant's right  to  the  taxes  as  claimed,  and  that  he,  the  treas- 
urer, would  please  to  treat  the  payment  as  a  general  one  on 
account  of  the  county,  leaving  the  settlement  of  the  question 
at  issue  to  be  determined  either  by  production  of  legal 
opinion  only,  or  reference  on  a  special  case  to  the  court. 

On  the  22nd  of  November  Mr.  Vidal  wrote  plaintiff  that 
his  letter  of  the  26th  of  October,  enclosing  a  cheque  for 
$600,  conveyed  to  his  mind  the  impression  that  he  had  come 
to  the  conclusion  that  the  claim  against  his  clergy  reserve 
lands  for  taxes  had  to  be  paid  unconditionally,  and  that  his 
request  to  withdraw  them  from  the  schedule  merely  meant 
that  he  did  not  wish  to  incur  the  additional  expense  of  sale 
and  redemption.  Acting  on  this  belief  he  paid  the  sheriff 
his  full  claim  and  sent  plaintiff  a  receipt  for  the  amount. 
He  stated  he  could  not  withdraw  the  lots  without  their  full 
payment,  for  the  county  council  had  ordered  the  sale  con- 
trary to  his  advice,  after  he  had  given  his  warrant  to  the 
sheriff  for  the  collection  of  the  arrears  on  patented  lands 
only.  That  the  sheriff  would  not  have  received  a  conditional 
payment,  he  would  have  sold  the  lots  had  not  he  (Vidal) 
paid  in  full.    He  further  added  that  he  could  not  see  what 
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other  course  could  have  been  pursued,  but  that  he  might 
rest  assured  that  no  undue  advantage  would  be  taken  of  his 
payment  by  the  county  if  it  should  prove  that  the  lands 
Tvere  illegally  taxed,  but  the  money  in  that  case  would  be  at 
once  returned  to  him.  That  the  council  would  not  take  any 
legal  proceedings,  nor  be  guided  by  any  lawyer's  opinion. 
That  the  county  council  took  their  stand  upon  their  sup- 
posed right  to  levy  the  tax,  and  nothing  short  of  a  judicial 
decision  would  make  them  recede  from  it.  He  concluded 
by  expressing  a  hope  that  for  the  sake  of  all  parties  the 
question  might  meet  an  authoritative  solution  before  long. 
In  the  meantime  he  noted  plaintiff's  protest  against  the 
claim,  so  that  he  might  have  any  benefit  from  it  which  he 
might  consider  it  would  confer.  From  subsequent  corres- 
pondence referred  to  at  the  trial,  it  appeared  that  the  county 
council  afterwards  refused  to  pay  back  the  money  to  plain- 
tiff, or  to  submit  the  matter  to  the  consideration  of  the 
court.  But  they  contended  that  they  had  a  right  to  collect 
the  rates,  and  would  resist  all  attempts  to  recover  back  the 
money. 

At  the  close  of  the  plaintiff's  case,  the  defendants' 
counsel  desired  that  the  opinion  of  the  jury  should  be  taken 
whether  in  fact  a  license  of  occupation  had  issued  to  the 
plaintiff  for  the  lands. 

That  question  was  left  to  the  jury  by  the  learned 
CJiief  Justice^  and  also  the  fact  whether  plaintiff  had  paid 
the  money  now  sought  to  be  recovered  back  under  com- 
pulsion and  duress  of  process  or  otherwise.  He  intimated 
an  opinion  that  the  weight  of  evidence  shewed  that  plaintiff 
paid  the  money  to  prevent  the  land  being  sold,  but  left  the 
matter  to  them  to  determine.  The  jury  were  directed,  if 
they  deemed  it  a  voluntary  payment  made  with  a  full  know- 
ledge of  the  facts,  they  should  find  for  the  defendants.  The 
jury  found  for  defendants  on  the  ground  that  the  payment 
was  voluntary.  They  gave  no  opinion  on  the  other  point 
submitted  to  them. 

During  last  term  JEccIes,  Q.  C,  obtained  a  rule  calling  on 
the  defendants  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had  between  the  parties  without 
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costs,  on  the  ground  that  the  verdict  was  contrary  to  law 
and  evidence.  The  facts  proved  at  the  trial  being  sufficient 
in  point  of  law  to  entitle  the  plaintiff  to  recover  as  for 
money  had  and  received,  and  no  evidence  having  been 
offered  by  the  defendants  to  deprive  the  plaintiff  of  the  right 
so  to  recover. 

This  and  the  case  against  the  county  of  Simcoe 
were  argued  together  by  Eccles^  Q.  C,  for  plaintiff,  and 
Hector  Qameron  for  defendants. 

Richards,  J. — Having  fully  expressed  my  views  on  the 
law  of  the  case  in  the  action  brought  by  the  same  plaintiff 
against  the  county  of  Simcoe,  I  have  only  to  say  that  as 
I  considered  Mr.  Lally,  the  treasurer  of  Simcoe,  plaintiff's 
agent,  to  pay  over  the  money  to  the  sheriff  of  that  county 
after  that  officer  had  received  the  treasurer's  warrant  to  sell 
the  lands  there  situate,  so  I  consider  Mr.  Vidal,  the  trea- 
surer, plaintiff's  agent,  to  pay  over  the  money  to  the  sheriff 
of  Lambton,  who  then  had  the  warrant  to  sell  the  plaintiff's 
lands  in  his  hands. 

When  Mr.  Vidal  paid  the  money  to  the  sheriff  he  did  not 
tell  him  he  did  so  under  protest,  nor  did  the  plaintiff  himself, 
as  far  as  we  can  see  at  that  time,  have  any  idea  of  further 
resisting  the  claim.  The  money  was  paid  over  before  the 
1st  of  November,  and  the  first  we  hear  of  any  intention  on 
his  part  further  to  resist  the  payment  or  to  pay  under  pro- 
test, is  his  letter  of  the  3rd  of  November  to  Mr.  Vidal. 
But  Mr.  Vidal,  in  his  letter  of  the  22nd  of  November,  states 
to  plaintiff  distinctly  that  his  letter  of  26th  October  con- 
veyed the  impression  to  his  mind  (as  it  certainly  would  to  the 
mind  of  any  one  reading  it)  that  the  claim  for  taxes  against 
the  clergy  reserve  lands  had  to  be  paid  unconditionally,  and 
acting  on  this  belief  he  paid  the  sheriff  his  full  claim,  and 
sent  the  plaintiff  a  receipt  for  the  amount.  I  think  it  plainly 
appears  that  the  payment  made  by  the  plaintiff  of  these 
taxes,  through  his  agent  in  the  county  of  Lambton,  was  vol- 
untary, with  a  full  knowledge  of  the  facts  and  without  pro- 
test, and  cannot  be  recovered  back  in  this  action. 

38  YOL.  XII. 
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I  am  of  opinion,  therefore,  the  verdict  for  the  defendants 
must  stand,  and  the  rule  for  a  new  trial  should  be  discharged. 

Per  cur, — Eule  discharged. 


Fox  V.  Macaulay. 

Ejectment — Lease — Landlord— Tenant — His  right  to  set  up  a  subsequent  lease 
to  a  third  party. 

Upon  ejectment  brotiglit  to  recover  possession  of  premises,  the  lease  under 
which  defendant  held  having  expired,  the  defendant  sought  to  set  up  a 
lease  from  plaintiff  to  a  third  party  to  commence  at  the  expiration  of  his 
lease,  contending  that  the  lessee  under  that  lease  was  entitled  to  possess- 
ion. 

Held,  that  the  defendant  could  not,  as  between  himself  and  his  landlord,  set 
up  the  rights  of  a  third  party,  but  that  he  must  give  up  possession,  in 
accordance  with  the  terms  of  his  lease,  to  his  landlord. 

Ejectment  for  part  of  block  D.,  township  of  Sophiasburg, 
containing  thirty-five  acres,  one  rood,  twentj -four  perches. 
The  plaintiff  claimed  title  as  landlord  of  defendant  by  a 
written  lease,  dated  the  13th  of  November,  3861,  the  term 
having  expired.  The  defendant  claimed  under  a  deed  from 
one  Peter  Valleau. 

The  action  was  brought  in  the  county  court  of  the  county 
of  Prince  Edward,  within  which  the  lands  are  situate. 

At  the  trial  the  plaintiff  put  in  an  indenture,  the  execu- 
tion of  which  was  admitted,  dated  the  24th  of  July,  1847, 
made  between  plaintiff  and  defendant,  by  which,  after  vari- 
ous recitals  shewing  plaintiff 's  title  as  rector  of  the  first 
rectory  of  the  township  of  Hallowell,  the  plaintiff  leased  the 
premises  mentioned  in  the  ejectment  summons  to  the  defen- 
dant for  a  term  of  14  years,  ending  on  the  1st  of  October, 
1860,  at  a  rent  of  £2  per  annum,  with  covenants,  among 
which  was  one  on  the  part  of  the  lessee  to  deliver  up  the 
premises  at  the  end  of  the  term.  The  plaintiff  also  claimed 
mesne  profits,  and  the  judge  held  he  might  go  to  the  jury  to 
recover  them. 

Objections  were  taken  to  the  plaintiff's  right  to  recover 
on  this  evidence,  which  were  overruled,  and  on  the  defence 
evidence  was  offered  of  a  lease  from  the  plaintiff  to  one 
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Peterson  of  the  same  premises,  for  a  term  of  seven  years,  to 
be  computed  from  the  expiration  of  the  lease  to  defendant, 
but  the  defendant  did  not  offer  to  prove  that  Peterson  had 
entered  under  this  lease.  The  reception  of  this  evidence 
was  resisted  by  the  plaintiff's  counsel,  and  the  learned  judge 
rejected  it.  The  defendant's  attorney  was  then  called  as  a 
witness,  and  stated  that  in  August,  1861,  Peterson  came  to 
him  and  brought  a  lease  purporting  to  be  from  plaintiff  to 
himself,  and  requested  the  attorney  to  do  something  for  him, 
to  bring  an  action  to  recover  possession  of  the  premises 
against  either  the  present  plaintiff  or  defendant.  The  attor- 
ney went  to  the  plaintiff  and  offered  to  surrender  the  lease 
to  him,  but  the  plaintiff  refused,  stating  that  he  had  offered 
to  give  Peterson  possession,  and  he  had  refused,  and  plaintiff 
said  he  would  not  take  back  the  lease,  but  would  sue 
him  for  the  rent.  The  jury  were  directed  to  find  for 
the  plaintiff,  with  damages,  to  be  computed  from  the  1st  of 
October,  1860,  and  they  found  accordingly,  and  damages 
$9-32. 

A  rule  nisi  for  nonsuit  was  afterwards  granted  upon  the 
leave  reserved,  and  for  a  new  trial  on  the  law  and  evidence, 
the  rejection  of  evidence  and  for  misdirection.  On  this 
motion  the  lease  to  Peterson  was  produced.  It  was 
in  form  like  that  to  defendant,  but  for  a  term  of  seven  years, 
to  commence  on  the  1st  of  October,  1860.  It  bore  date 
the  19th  October,  1860. 

The  rule  after  argument  was'discharged,  and  the  defend- 
ant appealed  on  the  following  grounds  : 

1st.  The  improper  rejection  of  evidence  of  the  lease  from 
the  plaintiff  to  Peterson. 

2nd.  Misdirection,  in  ruling  that  the  defendant  was  estop- 
ped from  shewing  that  plaintiff  had  conveyed  or  demised  to 
Peterson,  and  that  defendant,  under  his  notice  of  title,  could 
not  shew  title  out  of  the  plaintiff  unless  he  shewed  himself 
entitled. 

3rd.  Misdirection,  in  not  leaving  to  the  jury  the  question 
whether  the  defendant  had  not,  after  the  expiration  of  his 
term,  given  up  possession,  and  whether  therefore  defendant 
was  a  tenant  within  the  meaning  of  the  act  23rd  Vic,  ch* 
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43,  and  in  not  leaving  to  the  jury  to  say  whether  Peterson 
was  not  entitled  to  the  possession. 

4th.  That  the  plaintiff's  admissions,  as  proved  on  the 
defence,  shewed  that  the  defendant  had  given  up  the  possess- 
ion, and  that  Peterson  was  entitled  to  possession  under  a 
lease  from  plaintiff. 

G.  S.  Patterson,  for  the  appellant,  cited  Pope  v.  Biggs,  9 
B.  &  C.  245 ;  Doe  Marriott  v.  Edwards,  5  B.  &  Ad.  1065. 

Richards,  Q.  C,  contra  for  respondent,  cited  Doe  dem. 
Rawlings  v.  Walker,  5  B.  &  C.  Ill,  118  ;  Smith  v.  Day,  2 
M.  k  W.  684 ;  Blatchford  v.  Cole,  5  C.  B.  N.  S.  514. 

Draper,  C,  J.—I  am  of  opinion  the  appeal  should  be 
dismissed,  because,  as  against  the  defendant,  the  tenant, 
under  the  lease  for  fourteen  years  the  plaintiff,  as  landlord, 
had  a  right  to  maintain  ejectment.  The  language  of  Coch- 
hurn,  C.  J.,  in  the  case  last  cited  (5  C.  B.  N.  S.  p.  523)  is 
exactly  applicable :  "  The  tenant  by  his  contract  engages 
to  give  up  possession  to  the  landlord.  As  against  him, 
therefore,  the  landlord  must  be  the  person  entitled  to  the 
possession."  And  again,  (p.  524,)  "As  regards  the  tenant, 
the  person  entitled  to  possession  is  the  landlord,  whether  for 
the  purpose  of  enjoying  it  himself  or  giving  the  possession 
to  a  new  tenant."  That  language  was  used  in  a  case,  in 
which  the  landlord  had  demised  for  a  term  to  a  second  tenant 
pending  the  occupation  of  a  prior  tenant  whose  term  had 
not  expired.  The  second  term  was  to  commence  on  the 
day  the  first  expired.  The  only  differences  between  the 
two  cases  are  that  in  the  present  case  the  lease  was  not 
executed  until  the  19th  of  October,  1860,  while  the  former 
term  expired  on  the  1st,  from  which  day  the  new  term 
was  to  be  computed,  and  the  defendant  here  expressly  cove- 
nanted to  give  up  possession  to  the  plaintiff  at  the  end  of 
the  term. 


Per  cur, — Appeal  dismissed. 
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The  Trustees  oe  School  Section  No.  3,  oe  the  Towi^- 
SHip  of  Caledon,  v.  The  Corporation  oe  the  Township 
OE  Caledon. 

School — Trustees — Money  collected  for. 

Held,  that  a  demand  or  order  from  a  majority  of  the  school  trustees  of  a 
school  section  is  necessary  to  sustain  an  action  for  money  collected  under 
a  by-law  passed  under  the  authority  of  sec.  34,  of  22  Vic,  ch.  64. 

Declaration  for  money  payable  by  the  defendants  to 
the  plaintiffs  ;  for  money  received  by  the  defendants  for  the 
use  of  the  plaintiffs. 

The  defendants  pleaded  that  the  plaintiffs  heretofore  made 
application  to  the  township  council  of  the  township  of  Caledon 
for  the  levying  and  collecting  by  rate  according  to  the  valu- 
ation of  taxable  property  as  expressed  in  the  assessment 
roll  of  the  said  township  for  the  year  1861,  certain  moneys 
required  by  the  plaintiffs  for  the  erection  of  a  school  house 
in  school  section  number  three,  in  the  said  township,  the 
said  moneys  to  be  collected  according  to  law  from  the  free- 
holders and  householders  of  such  section  ;  that  thereupon  the 
council  of  the  said  township,  as  the  plaintiffs  well  knew, 
passed  a  by-law  \Yhich  provided,  among  other  things,  that 
there  be  raised,  levied,  and  collected  on  all  the  rateable  pro- 
perty in  said  school  section  number  three  of  the  township  of 
Caledon  the  moneys,  that  the  same  when  collected  should 
be  paid  to  the  treasurer  of  the  said  township,  and  that  the 
said  treasurer  should  pay  the  said  moneys  to  the  order  of  a 
majority  of  the  trustees  of  said  school  section  number  three 
in  said  township,  and  the  defendants  aver  that  before  action 
the  said  moneys,  which  are  the  identical  moneys  in  the 
declaration  mentioned,  were  in  the  hands  of  the  said  town- 
ship treasurer,  who  was  at  all  times  and  still  is  ready  and 
willing  to  pay  to  the  order  of  the  trustees  of  said  school 
section,  or  a  majority  of  them,  as  the  plaintiffs  well  knew, 
yet  that  no  such  order  or  demand  of  any  kind  was  ever 
made  upon  the  said  treasurer  for  payment  thereof. 

To  which  the  plaintiffs  demurred  on  the  ground  that  the 
plea  confessed  the  plaintiff's  cause  of  action  without  shew- 
ing any  good  or  sufficient  matter  of  avoidance,  and  that 
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the  want  of  a  demand  or  order  by  the  plaintiffs  upon  the 
defendants'  treasurer  is  no  answer  in  law. 

Uceles,  Q.  C,  supported  the  demurrer. 

Harrison,  contra,  referred  to  Municipal  Act,  ch.  54,  Con. 
Stat.  U.  C,  sees.  1-4-6 ;  Smith  v.  The  Corporation  of  Col- 
lingwood,  19  U.  C.  Q.  B.  259 ;  Munson  v.  The  Municipality  of 
Collingwood,  9  C.  P.  U.  C.  497 ;  Topham v.  Braddick,  1  Taunt. 
572. 

MOERISON,  J. — This  case  comes  before  us  on  demurrer, 
and  the  only  question  to  be  determined  is  whether  a  demand 
was  necessary  before  bringing  the  action.  This  is  not  like 
an  ordinary  case  of  debtor  and  creditor  to  which  we  can 
apply  the  principle  of  the  general  rule,  that  it  is  the  legal 
duty  of  the  one  to  find  out  and  pay  the  other ;  nor  is  it  a 
case  of  misapplication,  or  wrongful  withholding  by  the 
defendants  of  the  moneys  in  question. 

The  money  sought  to  be  recovered  in  this  action 
was  collected  in  the  exercise  of  a  duty  imposed  upon  the 
defendants  by  the  legislature,  and  in  obedience  to  an  appli- 
cation of  the  plaintiffs,  made  under  the  authority  of  the  34th 
clause  of  the  Common  School  Act,  Con.  Stat.  U.  C,  ch.  64. 
The  statute  is  silent  as  to  the  mode  of  levying  the  assessment, 
and  to  whom  and  when  and  in  what  manner  the  moneys  are 
to  be  paid  over.  Under  the  187  section  of  the  Municipal 
Act,  Con.  Stat.  U.  C,  ch.  51,  the  defendants  are  required, 
when  not"^  otherwise  authorised  or  provided,  to  exercise 
their  powers  by  by-law.  The  defendants  passed  a  by- 
law for  the  levying  of  the  assessment,  and  they  pro- 
vided by  it  that  the  moneys  when  collected  should  be 
paid  to  the  treasurer  of  the  township,  and  that  the  treasurer 
should  pay  them  to  the  order  of  a  majority  of  the  trustees, 
the  plaintiffs  in  this  suit,  and  it  is  averred  that  the  plaintiffs 
had  notice  of  the  by-law,  and  that  the  moneys  were  in  the 
hands  of  the  treasurer,  and  that  the  treasurer  was  ever 
ready  and  willing  to  pay  the  moneys  to  the  order  of  the 
trustees,  the  plaintiffs,  or  a  majority  of  them,  but  that  no 
order  or  demand  was  ever  made  on  the  treasurer  for  pay- 
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ment  thereof.  The  160th  clause  of  the  Municipal  Act 
defines  the  duty  of  the  treasurer  to  be,  to  pay  all  moneys  to 
such  persons  and  in  such  manner  as  the  lawful  by-laws  or 
resolutions  of  the  council  direct.  It  is  contended  that  the 
defendants  had  no  authority  to  make  any  such  provision  as 
this  by-law  contains ;  but  in  the  absence  of  any  legislative 
enactment  directing  in  what  manner  these  moneys  when  col- 
lected, are  to  be  paid  to  the  plaintiffs,  and  considering  that 
the  defendants  are  a  municipal  corporation,  and  that  the 
school  trustees  individually,  as  well  as  their  officer,  are  liable 
to  be  changed.  I  take  it  that  the  township  council,  upon 
whom  the  levying  the  assessment  is  cast,  have  an  implied  right, 
and  were  exercising  a  wise  discretion  in  providing  by  their 
by-law  for  the  securing  of  the  due  payment  of  the  moneys 
into  the  hands  of  the  proper  persons  as  well  as  for  a 
discharge  to  themselves  and  their  officer.  I  cannot  say 
that  the  mode  adopted  is  unwarranted,  nor  do  I  think 
it  is  unreasonable.  The  giving  of  an  order  signed  by  any 
two  of  the  trustees  cannot  be  said  to  entail  trouble  on  them, 
or  to  impede  them  or  to  interfere  in  the  exercise  of  their 
duties,  nor  is  it  inconsistent  with  any  thing  in  the  statute. 

It  appears  to  me  that  the  by-law  was  rather  framed  in  the 
interest  of,  and  for  the  protection  of,  the  rights  of  the  plain- 
tiffs, and  the  reasonable  presumption  is  that  they  acquiesced 
in  it.  Upon  this  view  of  the  case  I  am  of  opinion  that  be- 
fore the  defendants  could  be  rendered  liable  as  for  money  had 
and  received,  that  the  presentation  of  an  order  or  demand 
upon  the  treasurer  of  the  defendants  was  necessary. 

I  cannot  agree  with  Mr.  Eccles,  the  plaintiffs'  counsel,  that 
the  only  demand  necessary  was  the  issuing  of  a  writ,  or 
what  in  the  old  books  is  termed  a  demand  in  law,  which 
probably  originated  from  the  writ  being  formerly  held  not 
to  be  the  commencement  of  the  action,  and  when  it  was  also 
held  that  the  cause  of  action  might  accrue  after  the  issuing 
of  the  writ  and  before  the  filing  of  the  declaration. 

I  have  looked  into  many  of  the  reported  cases  of  money 
had  and  received,  but  I  have  found  none  except  cases  against 
sheriffs  in  which  the  question  of  a  demand  arose.    The  par- 
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ticular  circumstances  of  eacli  case  avoiding  or  implying  a 
formal  demand,  but  in  several  cases  I  could  see  from  the 
statements  reported,  that  a  demand  was  made  before  commen- 
cing proceedings.  I  confess,  that  after  a  good  deal  of 
investigation,  I  have  failed  to  discover  satisfactory  authority 
to  guide  me  one  way  or  the  other,  and  I  can  only  account 
for  the  absence  of  decisions,  that  when  money  was  in  the 
hands  of  a  gratuitous  holder,  as  in  this  case,  it  would  seldom 
happen  that  so  vexatious  a  proceeding  w^ould  be  had  as  the 
beginning  of  an  action  without  a  request  or  demand  of  pay- 
ment, or  to  use  the  expression  of  a  learned  judge,  "  without 
trying  to  obtain  the  object  in  the  way  in  which  men  acting 
with  each  other  ought  first  to  ask  their  rights." 

The  nearest  class  of  cases  is  that  against  sheriffs  for  the 
non-payment  of  moneys  levied  under  writs  of  execution,  and 
after  a  return  of  money  made,  in  such  cases  it  has  been  held 
that  this  form  of  action  will  lie  without  any  previous  demand, 
but  I  think  there  is  a  wide  distinction.  The  sheriff  receives 
the  money  in  the  performance  of  a  duty  for  which  he  is  paid, 
and  the  very  exigency  of  the  writ  requires  the  sheriff,  as 
said  by  Bayley,  J.,  in  Morland  v.  Pellatt,  8  B.  &  C.  722,  to 
bring  the  money  into  court  on  the  return  day,  to  be  paid  to 
the  execution  creditor ;  and  although  Littledale,  J.,  in  the 
same  case  says,  I  am  disposed  to  go  still  further,  and  to 
say  that  the  sheriff  was  liable  to  an  action  for  money  had 
and  received  at  the  suit  of  the  creditor,  as  soon  as  it  was 
paid  and  before  the  return  of  the  writ ;"  yet  I  do  not  under- 
stand that  learned  judge's  observation  to  mean,  without  a 
previous  demand,  for  during  the  argument  when  Dale  v. 
Birch,  3  Camp.  764,  was  cited  as  a  general  authority  that 
the  action  lay  upon  the  receipt  of  the  money,  he  remarked 
in  reference  to  that  case — "  that  was  after  a  return  was 
made,"  and  Par J.,  in  the  same  case,  doubted  whether  an 
action  would  lie  before  the  return  day  of  the  writ,  and  Mr. 
Chitty,  in  his  1st  vol.  of  Pleading,  365,  in  referring  to  Little- 
dales  dictum  in  the  case  of  Morland  v.  Pellatt,  as  to  a' 
recovery  before  a  return  of  the  writ,  adds,  but  the  action 
should  not  be  brought  until  after  a  demand  of  the  money 
has  been  made  ;  so  I  am  inclined  to  think  that  those  deci- 
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sions  rested  upon  the  return  of  the  writ,  involving  the  im- 
mediate payment  of  the  money,  and  avoiding  the  necessity  of 
a  demand. 

The  bearing  of  the  courts  against  the  hardship  of  bring- 
ing an  action  without  a  prior  demand  is  shewn  in  the  case 
of  Jeffries  v.  Sheppard,  3  B.  &  Al.  696,  there  the  sheriff"  had 
been  ruled  to  return  the  j^.  /cz.,  and  upon  its  return  was  sued 
for  the  amount,  and  he  applied  to  stay  the  action  on  pay- 
ment of  the  amount  of  the  levy  without  costs,  upon  an  alE- 
davit  that  he  had  been  always  ready  to  pay  the  money,  and 
that  the  action  had  been  commenced  without  any  demand, 
and  the  court,  Abbott,  C.  J,,  presiding,  made  the  rule  abso- 
lute upon  the  ground  that  the  action  was  commenced  with- 
out any  previous  demand.  Lord  Mansfield,  in  a  case  in 
Douglass,  138,  says  "great  benefit  arises  from  a  liberal  exten- 
sion of  the  action  for  money  had  and  received,  because  the 
charge  and  the  defence  in  this  kind  of  action  are  both  gov- 
erned by  the  true  equity  and  conscience  of  the  case,"  and  he 
then  says,  "  if  the  present  action  had  been  brought  without 
notice  of  the  nature  of  the  demand,  I  should  have  thought 
it  could  not  have  been  supported."  And  in  another  case 
(Cowper,  807)  he  says,  "  an  action  for  money  had  and  receiv- 
ed is  governed  by  the  most  liberal  equity,  neither  party  is 
allowed  to  entrap  the  other  inform."  Considering  that  this, 
case  may  arise  any  day  between  the  same  kind  of  corpora- 
tions, the  question  naturally  presents  itself,  at  what  period 
and  under  what  circumstances  does  money  levied,  as  in  this 
case,  become  money  had  and  received  in  the  hands  of  the 
township  council  ?  Is  it  upon  the  occasion  of  every  pound 
as  it  gets  into  the  hands  of  the  collector  or  the  treasurer,  or 
is  it  when  the  amount  required  is  collected. 

There  must  be  a  time,  and  I  cannot  satisfactorily  determine 
the  time  or  under  what  circumstances  otherwise  than  after  a 
demand  and  a  wrongful  refusal  or  neglect.  Under  the  27th 
clause,  sec.  12,  of  the  Common  School  Act,  the  plaintiffs 
could  of  their  own  authority  and  by  their  own  officer  and 
without  the  intervention  of  the  defendants  have  levied  these 
moneys.  It  would  be  a  very  hard  case  indeed  where  a  duty 
such  as  this  is  cast  upon  a  township  council  to  levy  assess- 
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ments  for  the  benefit  and  convenience  of  school  trustees, 
if  without  any  wrongful  act  on  their  part  or  misapplication 
of  the  funds,  the  trustees  could  bring  an  action  against  the 
council  and  mulct  the  inhabitants  of  the  municipality  in 
costs  without  any  previous  demand  or  notice  whatever.  If 
the  plaintiffs  had  applied  for  a  mandamus  to  enforce  pay- 
ment of  these  school  moneys  the  application  would  not  be 
entertained  without  shewing  a  demand. 

Per  cur. — Judgment  for  defendants  on  the  demurrer. 


Perrin  v.  Bingham. 

Guaranty —  Consideration — Parol  evidence. 

Upon  an  action  brought  on  a  guaranty  for  the  payment  of  two  promissory 
notes  given  in  payment  for  land,  the  following  guaranty  was  given  in  evi- 
dence : — "  I  hereby  guarantee  to  T.  P.,  or  bearer,  the  collection  of  two 
notes  hereunto  attached,  said  notes  are  dated  as  follows,  (they  are  then  set 
out,)  I  hereby  agree  to  pay  all  costs  that  may  occur  in  the  collection,  and 
the  said  T.  P.,  or  bearer,  agrees  if  the  said  notes  cannot  be  collected  from 
A.  H.  B.,  the  maker  of  said  notes,  by  the  said  J.  B.  paying  the  notes  and 
costs,  to  transfer  the  judgment  to  him,  or  if  the  said  J.  B.  considers  best, 
may  re-place  the  said  notes  by  other  notes,  subject  to  approval." 

Held,  not  to  contain  a  sufficient  consideration  on  its  face,  and  parol  evi- 
dence not  being  admissible  to  prove  the  consideration  that  it  was  void. 

Appeal  from  the  County  Court  of  the  County  of  Brant. 

The  declaration  alleged  that  in  consideration  that  the 
plaintiff  would  re-convey  two  lots  of  land  to  the  defendant, 
at  a  certain  price,  amounting  to  three  hundred  dollars,  and 
would  take  from  the  said  defendant,  for  and  on  account  of 
the  price  of  said  lots,  two  certain  promissory  notes  made  by 
one  Abraham  H.  Buckler,  dated  the  20th  of  March,  1856, 
payable  respectively  on  the  1st  of  January,  1859  and  1860, 
for  fifty  dollars  each,  the  one  payable  on  the  1st  of  January, 
1860,  bearing  interest  thereon  from  the  date  of  the  said 
note  payable  to  the  said  defendant,  or  bearer,  the  de- 
fendant guaranteed  and  agreed  to  pay  the  amount  of 
the  said  notes,  and  all  costs  that  should  be  incurred 
by  the  plaintiff  in  and  about  the  trying  to  collect  the 
same,  and  (if  the  same  could  not  be  collected  from  the 
said  Abraham  H.  Buckler)  to  the  said  plaintiff;  and 
the  said  plaintiff  was  thereupon  to  transfer  the  said  judg- 
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ment  to  the  said  defendant,  or  the  said  defendant,  at  his 
option,  might  re-place  the  said  notes  by  other  notes,  subject 
to  the  approval  of  the  said  plaintiff,  and  the  said  plaintiff 
accordingly  re-conveyed  to  the  said  defendant  the  said  lots 
at  the  said  price,  amounting  to  the  said  sum  of  three  hun- 
dred dollars,  and  took  from  the  said  defendant  the  said 
Abraham  H.  Buckler's  notes,  as  aforesaid,  for  and  on 
account  of  the  said  lots,  and  sued  and  recovered  judgment 
in  the  name  of  the  Bank  of  Montreal,  against  the  said 
Abraham  H.  Buckler,  for  the  amount  of  the  said  notes,  and 
issued  execution  thereon,  directed  and  delivered  to  the 
sheriff  of  the  county  of  Waterloo,  in  which  county  the 
defendant  resides  ;  and  the  said  sheriff  made  a  return  to  the 
s^id  writ,  that  by  virtue  of  an  execution  to  him  directed, 
previous  to  his  receipt  of  the  said  execution  so  returned  as 
aforesaid,  wherein  Moses  Springer  and  Hartman  Schram 
were  plaintiffs,  and  the  said  Abraham  H.  Buckler  was  defen- 
dant, on  which  was  unpaid  at  the  time  of  the  said  return, 
the  sum  of  five  hundred  and  ninety  dollars,  he  had  caused 
to  be  levied  of  the  goods  and  chattels  of  the  said  Abraham 
H.  Buckler,  to  the  supposed  value  of  two  hundred  dollars ; 
that  the  said  goods  and  chattels  remained  on  hand  for  want 
of  buyers;  that  until  such  previous  writ  of  execution  was 
satisfied,  he  could  not  apply  any  part  of  the  said  levy  on 
the  said  writ  so  issued,  at  the  suit  of  the  Bank  of  Montreal, 
for  the  amount  of  the  said  notes,  or  have  the  said  money 
ready,  as  by  the  said  writ  he  was  commanded ;  and  all  con- 
ditions were  fulfilled,  and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plaintiff  to  maintain 
this  action,  yet  the  amount  of  the  said  notes  was  not  paid, 
nor  were  other  notes  substituted  therefor,  and  the  costs 
necessarily  incurred  in  obtaining  judgment  and  suing  out 
execution  thereon  and  incidental  thereto,  were  not  paid, 
whereby  the  plaintiff  lost  the  price  of  the  said  lots  to  the 
amount  of  the  said  notes,  and  the  costs  so  paid  out  by  him 
in  the  trying  to  collect  the  amount  of  the  said  notes  as 
aforesaid.    Common  counts. 

Pleas.—-'lst  Did  not  promise  as  alleged. 

2nd.  A  willingness  to  give  and  tender  of  notes  in  lieu  of 
the  notes  in  the  first  count  mentioned. 
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3rd.  That  the  failure  to  collect  the  said  notes  in  the  first 
count  mentioned  was  caused  by  and  through  the  negligence 
and  improper  conduct  of  the  defendant  in  that  behalf. 

4th.  That  the  plaintiff  did  not  assign  the  said  judgment 
to  the  defendant,  nor  have  all  the  conditions  been  fulfilled, 
and  all  things  happened,  and  at  all  times  elapsed  necessary 
to  entitle  the  plaintiff  to  maintain  this  action  in  manner  and 
form  as  in  the  said  count  alleged. 

The  plaintiff  joined  issue  on  the  first,  third,  fourth, 
and  fifth  pleas,  and  to  the  second,  a  denial  of  tender  of  notes 
according  to  the  agreement. 

Upon  the  trial,  before  the  judge  of  the  court  below,  the 
guaranty  was  proved,  it  was  as  follows : 

"  I  hereby  guarantee  to  Thomas  Perrin,  Jr.,  or  bearer, 
the  collection  of  two  notes  hereunto  attached ;  said  notes 
are  dated  as  follows  : — '  At  Baden,  county  of  Waterloo, 
20th  of  March,  1856.'  The  first  drawn  and  payable  the 
first  day  of  January,  1859,  for  fifty  dollars,  without  interest, 
and  the  second  drawn  and  dated  in  the  same  place,  for  the 
sum  of  fifty  dollars,  with  interest,  payable  on  the  first  day 
of  January,  1860,  and  drawn  to  Jacob  Bingham,  or  bearer. 
I  hereby  agree  to  pay  all  costs  that  may  occur  in  the  collec- 
tion, and  the  said  Thomas  Perrin,  Jr.,  or  bearer,  agrees,  if 
the  said  notes  cannot  be  collected  from  Abraham  H.  Buckler, 
the  maker  of  said  notes,  by  the  said  J.  Bingham  paying  the 
notes  and  costs,  to  transfer  the  judgment  to  him,  or  if  the 
said  J.  Bingham  considers  best,  may  replace  the  said  notes 
by  other  notes,  subject  to  approval. 

"  (Signed,)      J.  Bingham. 

"Dated  at  Mount  Yernon,  15th  October,  1859." 

When  it  was  objected  on  behalf  of  defendant  that  it  was 
invalid,  because  no  sufficient  consideration  appeared  upon 
its  face. 

The  objection  was  over-ruled,  with  leave  reserved  to  move 
in  term,  and  upon  a  rule  being  taken  out,  the  following 
judgment  was  given  in  the  court  below : 

Judgment  of  the  Judge  of  the  County  Court 
"  In  this  case,  I  was,  at  the  trial,  of  the  opinion  that  where 
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a  person,  on  selling  a  note  to  another,  guarantees  the  pay- 
ment or  collection  thereof  in  consideration  of  the  sale  to 
him,  such  consideration  need  not  be  expressed  in  the  written 
guaranty  as  in  other  cases,  but  that  it  might  be  proved  by 
other  evidence,  but  on  an  examination  of  the  authorities  I 
can  find  no  distinction.  Here  the  declaration  sets  out  a 
good  consideration  for  the  guaranty,  namely,  the  re-con- 
veyance by  the  plaintiff  to  defendant  of  certain  lots  of  land, 
but  the  writing  produced  expresses  no  such  consideration. 
I  think  the  consideration  cannot  be  supplied  by  parol  evi- 
dence ;  see  the  case  of  Wain  v.  Warlters,  2  Smith's  leading 
cases,  208  ;  5  East  10,  and  Irvine  v.  Nicholson  &  Irvine, 
20  U.  C.  Q.  B.  464,  on  this  point.  It  is  doubtful  whether 
any  declaration  could  be  framed  which  this  written  guaranty 
would  support,  but  the  only  question  here  is  whether  on  the 
case  made  out  at  the  trial  the  plaintiff  was  entitled  on  the 
pleadings  to  succeed.  The  plea  of  non-assumpsit  puts  in 
issue  not  only  the  promise  alleged,  but  the  consideration 
also.  See  Evans  v.  Robinson,  16  U.  C.  Q.  B.  169.  As 
that  consideration  is  not  proved  by  the  written  guaranty 
produced,  the  plaintiff's  case  fails,  and  judgment  of  nonsuit 
must  be  entered  on  the  leave  reserved." 

From  which  decision  the  plaintiff  appealed  on  the  following 
grounds : — 

That  the  contract  or  guaranty  to  pay  the  notes  in  ques- 
tion was  made  between  the  intermediate  parties,  and  not 
third  parties ;  that  verbal  evidence  to  explain  an  ambiguity 
or  to  prove  the  consideration,  was  properly  receivable  ;  that 
a  good  consideration  appears  on  the  face  of  the  contract  or 
guaranty,  namely,  the  acceptance  of  the  note  and  the 
undertaking  to  transfer  the  said  jugdment  to  the  said  Bing- 
ham, in  case  they  could  not  be  collected;  that  the  declara- 
tion sets  out  the  legal  effect  of  the  contract  or  guaranty, 
and  it  must  be  implied  some  consideration  passed  to  Bing- 
ham, for  the  notes  appear  on  the  face  of  them  to  be  his,  being 
payable  to  him  or  bearer,  and  attached  to  the  guaranty, 
and  delivered  by  Bingham  to  Thomas  Perrin,  junior ;  that 
this  case  does  not  come  within  the  Statute  of  Frauds,  as  it 
is  simply  a  promise  to  pay  his  own  debt,  and  not  that  of 
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another,  in  case  it  could  not  be  collected  from  Buckler,  the 
maker  of  the  notes. 

The  case  was  argued  by 

Buggan^  Gt.  C,  for  the  appellant,  citing  Shaw  v.  Caughill, 

10  U.  C.  Q.  B.  117  ;  Payne  v.  Wilson,  7  B.  &  C.  423  ;  Ir- 
vine V.  Nicholson,  20  U.  C.  Q.  B.  464 ;  Glover  v.  Halkett, 
son,  2  H.  &  N.  487 ;  Shortrede  v.  Cheek,  1  A.  &  E.  57  ;  Jack- 
V.  Hunter,  22  L.  J.  447;  McDonald  v.  Glass,  8  U.  C.  Q  B, 
245  ;  Gerow  v.  Clark,  9  U.  C.  Q.  B.  219  ;  Ogilvie  v.  McLeod, 

11  U.  C.  C.  P.  348  ;  Caballero  v.  Slater,  14  C.  B.  300. 
Wood  contra,  referred  to  Cayley  v.  McDonald,  8  U.  C. 

Q.  B.  454;  Henderson  v.  Cotter,  15  U.  C.  Q.  B.  345; 
Losee  v.  Kezar,  5  U.  C.  C.  P.  234 ;  O'Neil  v.  Linghan,  9 
U.  C.  C.  P,  234. 

Draper,  C.  J. — I  agree  in  the  decision  of  the  learned 
judge  in  the  court  below,  and  think  the  appeal  should  be 
dismissed.  All,  or  nearly  all  the  cases  up  to  that  time  are 
cited  and  considered  in  Bainbridge  v.  Wade,  16  Q.  B.  89, 
and  the  law  in  Upper  Canada  has  undergone  no  change  in 
that  respect  since. 


Per  cur, — Appeal  dismissed  with  costs. 


MRQUHARSON  V.  MORROW. 
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Murray  Farquharson  v.  Joseph  Morrow. 

Ejectment — Conveyance  hy  married  woman — Certificate — Disabilities — Statute 
of  Limitations — Con.  Stat.  U.  C,  ch.  88,  sees.  45  and^l. 

Ejectment. — The  plaintiff  claimed  as  heir  at  law  of  Eliza  Farquharson,  (his 
mother,)  who  was  the  patentee  of  the  lot  in  question  under  a  patent 
issued  the  13th  of  August  1836.  It  appeared  that  John  Farquharson, 
plaintiff  's  father,  died  in  April,  1850,  and  his  mother,  the  patentee,  about 
two  years  before. 

The  defendant  claimed  under  a  deed  from  the  patentee  and  her  husband 
dated  in  1839,  and  by  length  of  possession,  he  having  been  in  possession 
since  1836.    This  writ  was  issued  the  10th  September,  1861. 

The  learned  judge  having  ruled  in  plaintiff's  favour,  upon  motion  for  a 
nonsuit. 

Meld,  that  the  death  of  the  patentee  prior  to  that  of  her  husband  and  within 
twenty  years  after  the  right  of  action  accrued  brought  the  case  within 
the  47th  section  of  Con.  Stat,  of  tJ.  C,  ch.  88,  and  that  both  the  periods 
of  twenty  and  ten  years  therein  allowed  to  bring  the  action  having 
expired  before  the  issue  of  the  writ  the  defendant  was  entitled  to  judg- 
ment. The  deed  proved  by  the  defendant  not  having  been  properly  exe- 
cuted, and  a  certificate  not  having  been  endorsed  according  to  the  statute 
for  barring  the  title  of  a  married  woman,  held,  invalid. 

Ejectment  for  the  north  half  of  the  west  half  of  No. 
19,  1st  concession  of  Brock.  Writ  issued  the  10th  Septem- 
ber, 1861.  Defence  for  the  whole.  The  plaintifiF  claimed 
title  as  heir-at-law  of  Eliza  Farquharson  who  was  grantee 
of  the  Crown.  The  defendant  claimed  under  an  indenture 
of  bargain  and  sale,  dated  the  18th  of  July,  1839,  made 
between  John  Farquharson  and  Eliza  his  wife  of  the  one 
part,  and  himself  of  the  other  part,  and  also  by  length  of 
possession. 

The  case  was  tried  at  Whitby  in  March,  1862,  before 
Burns,  J.  The  plaintiff  put  in  evidence  letters  patent  dated 
the  13th  of  August,  1836,  granting  to  Eliza  Farquharson 
of  Whitby,  wife  of  John  Farquharson  and  daughter  of 
Pashall  Terry,  this  lot.  No.  19.  Sufficient  evidence  was 
given  of  the  marriage  of  John  and  Eliza  Farquharson,  and 
that  the  plaintiff  was  their  eldest  son  ;  that  his  mother  was 
the  person  named  as  grantee  of  the  Crown  ;  that  John  Far- 
quharson died  in  April,  1850,  and  that  his  wife  Eliza  died 
about  two  years  before  that  time,  and  this  was  the  plaintiff's 
case. 

For  the  defence  a  deed  was  proved  dated  the  18th  July, 
1839,  from  John  Farquharson  and  Eliza  his  wife  to  the 
defendant,  conveying  in  consideration  of  .£37  10s.  to  defen* 
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dant  in  fee  the  premises  mentioned  in  this  ejectment  sum- 
mons, and  it  was  further  proved  that  defendant  had  entered 
into  possession  in  1836,  and  had  been  in  possession  ever 
since.  The  defendant  began  to  clear  on  the  north  end  and 
cleared  across  the  lot ;  he  left  a  piece  of  wood  in  the  centre 
for  firewood.  More  than  twenty-five  acres  were  cleared  as 
much  as  five  years  before  the  trial,  and  at  the  time  of  the 
trial  defendant  had  cleared  nearly  the  whole,  and  had  paid 
the  full  consideration  for  the  fifty  acres  to  a  person  who  had 
held  Farquharson's  bond  to  convey  it,  and  who  had  paid 
$3  per  acre  for  it.  There  was  no  certificate  upon  this  deed 
of  Eliza  Farquharson  having  been  duly  examined,  and  con- 
senting to  part  with  her  real  estate.  It  was  urged  for  the 
defendant  that  the  statute  of  limitations  began  to  run  from 
1839,  when  the  defendant  entered  into  possession,  for  that 
the  husband  and  the  wife,  the  grantee  of  the  Crown,  might 
immediately  have  brought  an  ejectment.  That  the  plaintifi" 
had  only  ten  years  after  the  death  of  his  mother,  or  at  all 
events  after  the  death  of  his  father,  to  bring  his  ejectment 
under  the  47th  sec.  of  ch.  88,  Consol.  Stats.  U.  0. 

A  verdict  was  taken  for  the  plaintifi"  with  leave  to  move  to 
enter  a  nonsuit  on  either  of  these  exceptions. 

In  Easter  Term  Boyle  obtained  a  rule  nisi  on  the  leave 
reserved,  or  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence  and  for  misdirection,  as 
the  jury  on  the  evidence  should  have  been  directed  to  find 
for  the  defendant. 

C.  S.  Patterson  shewed  cause.  He  referred  to  sub-sec.  4 
of  sec.  2,  of  the  statute  ch.  88,  and  also  to  sec.  45,  contend- 
ing that  the  interest  of  the  wife  expectant  on  the  death  of 
her  husband  was  a  future  estate  or  interest  which  could 
not  come  into  possession  until  such  death,  and  therefore  that 
the  plaintiff  succeeding  to  that  future  estate  as  heir-at-law  of 
his  mother,  had  twenty  years  after  his  father's  death  within 
which  to  bring  this  action.  He  cited  Myers  v.  Greeley,  9 
U.  C.  C.  P.  297  ;  Doe  v.  Wessels,  5  Old  Series,  282  :  Doe  v. 
Twigg,  5  U.  C.  Q.  C.  167  ;  Allan  v.  Levesconte,  15  U.  C. 
Q.  B.  9  ;  Sugdenj  Y.  P.,  400 ;  Dart,  216. 
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McMicJiael  and  Boyle^  in  support  of  the  rule,  cited  Doe 
V.  Teal,  7  U.  C.  Q.  B.  370  ;  Doe  v.  Bramston,  3  A.  &  E.  63  ; 
Jumpson  V.  Pitcher,  13  Sim.  327. 

Draper,  C.  J. — I  entirely  agree  in  the  opinion  expressed 
in  Allan  v.  Levesconte,  15  U.  C.  Q.  B.  9,  that  in  case  of  a 
deed  executed  by  a  married  woman  jointly  with  her  husband 
after  the  statute  of  U.  C.  1  Will.  IV.,  ch.  2,  was  passed,  as 
well  as  before,  such  a  deed  can  convey  no  interest  either  of 
the  husband  or  the  wife  unless  the  wife  has  been  examined 
as  to  her  voluntary  consent  and  a  proper  certificate  endorsed 
on  the  deed.  In  accordance  with  this  view  I  am  of  opinion 
that  the  defendant  cannot  sustain  his  rule  upon  any  force  or 
effect  of  the  conveyance  made  to  him  by  Farquharson  and 
his  wife  on  the  18th  of  July,  1839. 

The  defence  therefore  must  rest  on  the  statute  ch.  88, 
Consol.  Stats.  U.  C.  The  45th  and  47th  sections  are,  I 
think,  all  that  it  is  material  to  consider. 

The  plaintiff's  mother,  though  seised  in  fee  by  virtue  of 
the  grant  to  her  in  1836,  was  then  under  coverture,  and 
therefore  disabled  to  bring  an  action  against  defendant,  and 
though  her  husband  was  under  no  such  disability,  her  right 
of  entry  would  not  be  lost  by  his  omission  to  protect  her 
interests,  and  his  own.  If  she  and  her  husband  had  lived 
for  twenty  years  after  the  defendant  entered  into  possession, 
and  then  her  husband  died,  she  would,  under  sec.  45,  have 
had  ten  years  after  his  death  to  bring  an  ejectment.  As  she 
died  while  under  this  disability,  the  case  falls  within  the 
47th  section,  which  gives  no  time  to  the  plaintiff  to  bring  this 
action  beyond  the  period  of  twenty  years  next  after  his 
mother's  right  first  accrued,  or  beyond  the  period  of  ten 
years  next  after  his  mother's  death. 

Both  the  periods,  that  of  twenty  years  since  the  mother's 
right  first  accrued,  and  the  ten  years  since  her  death,  expired 
before  this  action  \vas  brought.  And  if  nothing  else  ap- 
peared the  plaintiff  must  fail.  But  it  is  shewn  that  after 
the  death  of  plaintiff's  mother,  his  father,  who  was  tenant  by 
the  courtesy,  lived  for  about  two  years,  during  which  the 
plaintiff  was  not  entitled  to  maintain  an  action,  for  he  was 
40  VOL.  XII. 
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not  entitled  to  enter  as  heir  to  his  mother  during  his 
father's  estate  for  life.  The  question  arises  whether  he  has 
twenty  yearns  from  his  father's  death  to  bring  this  action. 
I  think  he  has  not,  though  I  thought  differently  at  one  time ; 
and  in  Wigle  v.  Merrick,  (8  U.  C.  C.  P.  307,)  where  husband 
and  wife  were  dispossessed  or  discontinued  possession  during 
the  coverture,  and  the  wife  died  first,  I  stated  my  opinion 
that,  as  during  the  continuance  of  the  husband's  particular 
estate,  the  tenancy  by  the  courtesy,  the  son  could  make  no 
entry  and  bring  no  action,  he  would  have  twenty  years  for 
that  purpose  after  the  tenancy  by  the  courtesy  was  at  an 
end,  as  if  his  was  a  future  estate  or  interest  within  the  mean- 
ing of  the  5th  sec.  of  Consol.  Stat.  U.  C,  ch.  88.  The  de- 
cision of  that  case  turned  on  a  totally  different  question. 
Further  consideration  has  satisfied  me  I  was  v/rong  on  that 
point,  and  that  the  heir  of  the  wife  has  certainly  not  more 
than  ten  years  from  the  death  of  the  husband,  if  indeed 
the  ten  years  must  not  be  reckoned  from  the  death  of  his 
mother,  against  whom  but  for  her  disability  the  time  would 
have  commenced  to  run. 

This  case  is  plainly  distinguishable  from  Jumpson  v. 
Pitcher,  13  Sim,  327.  In  that  case  there  had  been  a  con- 
veyance by  husband  and  wife,  which,  though  inoperative,  as 
regarded  her,  was  sufficient  to  pass  the  husband's  estate, 
and  it  was  held  that  the  time  did  not  run  against  her 
until  her  husband's  interest  which  passed  by  that  convey- 
ance had  determined.  (See  also  Doe  Corbyn  v.  Bramston, 
3  A.  &  E.  63.) 

I  think  therefore  the  rule  to  enter  a  nonsuit  should  be 
made  absolute. 


Per  cur. — Rule  absolute. 
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HiscoTT  V.  Murray. 

Chattel  mortgage — Description — Insufficiency  of — Stat.  20  Vic,  ch.  3. 

Held,  that  the  following  description  of  goods  in  a  chattel  mortgage,  1  set 
of  double  harness,  4  cows,  1  yoke  of  steers,  4  yearling  calves,  18  sheep, 
1  sow  and  pigs,  2  waggons,  1  cutter,  1  sleigh,  2  ploughs,  1  harrow,  1 
cultivator,  1  straw  cutter,  3  stoves,  2  dozen  chairs,  4  tables,  5  bedsteads, 
bed  and  bedding,  2  bureaux,  1  side  board,  2  carpets,"  called  goods,  chat- 
tels, furniture  and  household  stuff,  without  stating  where  they  were  situ- 
ate or  in  whose  possession,  was  insufficient  to  pass  the  property  therein 
to  the  mortgagee ;  but  that  the  mortgage  was  good  to  pass  what  was 
properly  described. 

Interpleader  issue  to  try  the  right  to  certain  goods  seized 
and  taken  in  execution  by  the  sheriff  of  the  county  of  Lin- 
coln, under  a  writ  of  fieri  facias  in  a  suit  in  C.  P.,  in  which 
Robert  Murray  was  plaintiff,  and  Edward  Hiscott  and  James 
Hiscott  were  defendants.  The  cause  was  taken  down  to  trial 
at  the  last  assizes  for  the  county  of  Lincoln,  held  before  the 
Chief  Justice  of  this  court.  The  only  question  which  arises 
is  the  sufficiency  of  the  description  in  the  mortgage  convey- 
ing the  same  to  pass  the  property  to  the  mortgagee.  It  was 
admitted  the  horses  and  mare  were  sufficiently  described, 
and  for  these  plaintiff  had  a  verdict,  with  leave  to  move  to 
extend  it  to  such  other  articles  in  the  mortgage  as  the  court 
should  hold  were  sufficiently  described. 

During  last  term  Miller,  pursuant  to  leave  reserved,  moved 
to  enlarge  the  verdict  so  as  to  embrace  1  set  of  double  har- 
ness, 4  cows,  1  yoke  of  steers,  4  yearling  calves,  18  sheep, 
1  sow  and  pigs,  2  waggons,  1  cutter,  1  sleigh,  2  ploughs,  1 
harrow,  1  cultivator,  1  straw  cutter,  3  stoves,  2  dozen  chairs, 
4  tables,  5  bedsteads,  bed  and  bedding,  2  bureaux,  1  side- 
board, 2  carpets. 

W.  Eccles  shewed  cause,  and  contended  that  there  was  no 
certain  description  of  these  articles  so  as  to  enable  them  to 
pass  under  the  bill  of  sale. 

Miller,  contra,  said  that  the  description  was  sufficiently 
certain  under  the  rule  laid  down  by  the  Court  of  Queen's 
Bench  in  Fraser  v.  The  Bank  of  Toronto,  19  U.  C.  Q.  B. 
381,  and  followed  in  this  court  by  Powell  v.  The  Bank  of 
Upper  Canada,  11  U.  C.  C.  P.  308. 

The  words  of  the  mortgage,  which  is  dated  the  12th  of 
March,  1860,  are  "  the  party  of  the  first  part  doth  grant, 
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bargain,  sell  and  assign  unto  the  said  party  of  the  second 
part,  (the  plaintiff,)  his  executors,  &c.,  all  and  singular  the 
goods,  chattels,  furniture  and  household  stuff  hereinafter 
particularly  mentioned  and  expressed,  that  is  to  say,  1  span 
of  horses,  (chesnut  colour,)  1  set  of  double  harness,  1  brown 
mare,  4  cows,  1  yoke  of  steers,  4  yearling  calves,  18  sheep, 
1  sow  and  pigs,  2  waggons,  1  cutter,  1  sleigh,  2  ploughs,  1 
harrow,  and  1  cultivator,  1  straw  cutter,*3  stoves,  2  dozen  of 
chairs,  4  tables,  5  bedsteads,  beds  and  bedding,  2  bureaux,  1 
sideboard,  2  carpets,*washstands  and  dressing  tables,  crock- 
ery, glassware,  and  all  other  utensils  ;  to  have  and  to  hold 
all  and  singular,  the  said  goods  and  chattels  hereinbefore 
granted,  bargain  and  sold,  &c.,  to  the  party  of  the  second 
part,  &c.  The  person  who  made  the  mortgage,  Prancis  His- 
cott,  stated  that  he  resided  on  a  farm  of  his  father  in  the 
township  of  Niagara,  and  had  so  resided  for  13  years  past ; 
the  property  (chattels)  mentioned  in  the  deed  w;ere  then  on 
the  farm. 

Richards,  J.^ — At  the  trial  the  defendant  having  con- 
sented that  a  verdict  should  pass  against  him  for  the  horses, 
it  is  unnecessary  for  us  to  consider  the  question  as  to  whether 
they  are  sufficiently  described  or  not.  The  6  sec.  of  cap.  45 
of  the  Con.  Stats,  of  Upper  Canada  reads  as  follows :  "  all 
instruments  mentioned  in  this  act,  whether  for  the  sale  or 
mortgage  of  goods  and  chattels,  shall  contain  such  sufficient 
and  full  description  thereof  that  the  same  may  be  thereby 
readily  and  easily  known  and  distinguished."  No  question 
was  raised  before  us  as  to  whether  the  want  of  a  proper  de- 
scription, according  to  the  statute,  would  make  the  mortgage 
absolutely  null  and  void,  but  it  was  assumed,  and  I  am  in- 
clined to  think  correctly,  that  it  would  only  be  inoperative 
to  pass  such  of  the  property  as  was  insufficiently  described. 

In  almost  every  case  that  has  come  before  the  courts  since 
the  passing  of  the  stat.  20  Vic.  cap.  3,  (section  4  of  which 
act  is  transferred  to  the  Con.  Stats,  of  Upper  Canada  as  sec. 
6  of  cap.  45,)  the  difficulty  of  giving  a  satisfactory  interpre- 
tation to  this  section  has  been  admitted.  If  the  intimation 
thrown  out  by  the  Chief  Justice  of  this  court  in  Hutchison  v. 
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Roberts,  7  U.  C.  C.  P.  470,  of  the  nature  of  the  description 
required  by  the  statute,  had  been  rigidly  acted  upon  by  both 
the  courts,  they  would,  in  my  judgment,  have  more  effectu- 
ally carried  out  the  intention  of  the  legislature  on  this  point 
than  they  seem  likely  to  do  if  they  continue  to  depart  farther 
and  farther  from  the  rule  there  laid  down.  The  cases  of 
Eraser  v.  The  Bank  of  Toronto,  19  U.  C.  Q.  B.  381,  and  of 
Powell  V.  The  Bank  of  Upper  Canada,  11  U.  C.  C.  P.  303, 
refer  to  most  of  the  decisions  on  the  point  since  the  passing 
of  the  statute.  In  the  latter  case  I  intimated  that  I  con- 
curred in  the  judgment  as  carrying  out  the  views  of  the 
Court  of  Queen's  Bench,  expressed  in  Fraser  v.  The  Bank  * 
of  Toronto.  In  that  case  the  household  furniture  was  de- 
scribed, as  also  the  quantity  in  each  room.  Schedule  C.  was 
headed  in  the  schedule,  "  household  furniture  in  James  ' 
Exter  Walsh's  residence."  Schedule  D.  was  headed  "  house- 
hold furniture  and  property  of  J.  R.  McDermott,"  and  it 
specified  the  several  apartments  in  which  the  furniture  was. 
In  Powell  v.  The  Bank  of  Upper  Canada  the  schedule  was 
headed  "  inventory  of  goods  and  chattels  in  the  possession 
of  John  Ridout,  the  7th  of  July,  1860,  referred  to  in  the  bill 
of  sale  by  way  of  mortgage."  Then  the  different  heads, 
"drawing  room,"  with  a  list  of  articles  in  it,  then  "  dining 
room,"  with  a  list  of  furniture  and  articles  there,  and  other 
apartments  in  the  same  way  ;  then  a  head  "jewellery,"  with 
articles  described,  then  a  list  of  blankets,  counterpanes,  and 
of  household  linen,  then  "  silver,"  with  articles  mentioned^ 
such  as  table  spoons,  dinner  forks,  &c.,  and  the  quantities  of 
each. 

Now,  in  the  case  before  us,  the  property  is  not  stated  in 
the  mortgage  to  be  the  property  of,  or  in  the  possession  of, 
the  mortgagor.  It  is  not  stated  to  be  in  his  dwelling  house 
or  to  be  his  household  furniture,  as  in  Fraser  v.  The  Bank 
of  Toronto,  or  in  his  possession,  or  in  any  particular  room  or 
building,  as  in  Powell  v.  The  Bank  of  Upper  Canada.  I  do 
not  think  that  either  of  these  cases  go  so  far  as  to  authorise 
us  to  make  the  plaintiff's  rule  absolute  to  the  extent  he  de- 
sires, or  in  fact  to  extend  his  verdict  beyond  what  he  has 
recovered  for.    The  two  cases,  taken  together,  would  afford 
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some  ground  on  which  to  argue  that  the  household  furniture 
which  is  described  as  three  stoves,  two  dozen  chairs,  &c., 
between  the  asterisks,  would  be  covered  by  the  description ; 
but  great  stress  was  laid  in  Fraser  v.  The  Bank  of  Toronto 
on  the  phrase  household  furniture.  It  was  urged  that 
though  it  was  not  stated  to  be  in  his  residence,  it  might  be 
understood  to  be  so  from  the  use  of  the  term  household  fur- 
niture, and  from  the  fact  that  the  schedule  specified  the 
several  apartments  in  which  it  was.  And  in  Powell  v.  The 
Bank  of  Upper  Canada,  as  to  the  articles  not  mentioned  as 
being  in  particular  apartments,  it  was  considered  that  they 
were  described  with  considerable  minuteness,  were  mentioned 
as  the  property  of  the  assignor,  and  as  being  in  his  posses- 
sion. The  language  of  the  mortgage  to  plaintiff,  already 
quoted,  does  not,  as  a  matter  of  description,  say  that  by  the 
instrument  the  mortgagor  conveys  his  household  furniture 
as  certain  chattels  that  had  acquired  notoriety  from  their  use 
by  him  in  his  house  or  by  his  household ;  but  merely  states 
all  and  singular  the  goods,  chattels,  furniture  and  household 
stuff  thereinafter  particularly  mentioned  and  expressed,  and 
after  mentioning  horses,  waggons,  sheep,  &c.,  proceeds  thus  : 
three  stoves,  two  dozen  chairs,  five  tables,  and  so  on,  men- 
tioning articles  of  furniture.  For  any  thing  that  appears  on 
the  face  of  the  document  these  articles  may  have  been  bought 
the  day  before,  and  may  have  been  at  the  time  of  the  execu- 
tion of  the  mortgage  in  the  workshop  of  the  maker  of  the 
furniture.  The  case  of  Hose  v.  Scott,  17  U.  C.  Q.  B.  385, 
seems  to  me  to  be  a  strong  authority  in  favour  of  the  defendant. 
There  the  descriptive  words  of  the  bill  of  sale  were  "  all  the 
goods,  chattels,  furniture  and  household  stufi*  therein  parti- 
cularly mentioned  and  expressed,  that  is  to  say,  seven  horses, 
three  lumber  waggons,  one  carriage,  one  pleasure  sleigh,  all 
the  household  furniture  in  possession  of  the  said  parti/  of  the 
first  part,  and  being  in  his  dwelling  house.  All  the  timber 
and  logs  in  and  about  the  saiv  mill  and  premises  of  the  said 
grantor,  and  all  the  blacksmiths'  tools  now  in  possession  of 
the  said  party  of  the  first  part,  six  cows,  and  four  stoves." 

The  court  held  that  the  household  furniture  and  the  lum^ 
ber  and  logs  were  sufficiently  described  to  enable  them  to 
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pass,  but  that  the  horses,  lumber  waggons,  carriage,  pleasure 
sleigh,  blacksmith  tools,  cows  and  stoves,  were  not  so  de- 
scribed that  they  could  be  held  to  have  passed  by  the  deed. 
The  Chief  Justice  in  giving  judgment  in  that  case  said,  that 
"  these  articles  were  not  in  any  manner  described,  so  that  if 
Mr.  Eraser  (the  assignor)  owned  more  of  any  such  articles  of 
property  than  the  number  set  down  in  the  deed,  it  would  be 
impossible  to  tell  which  of  the  class  were  intended  to  be  as- 
signed. When  a  man  has  a  number  of  horses  or  cows  and 
mortgages  two  of  each,  how  can  it  be  known  which  of  them 
are  to  be  passed  by  the  deed.  It  may  be  that  the  numbers 
mentioned  in  the  deed  were  all  that  the  mortgagor  had  of  the 
kind,  but  it  does  not  say  so."  This  argument  applies  with 
equal  force  to  the  case  before  us,  and  seems  to  me  conclusive 
as  to  the  want  of  certainty  in  the  description  of  the  articles, 
that  the  plaintiff  now  wishes  to  add  to  his  verdict. 

I  think  the  decided  cases  have  gone  quite  far  enough  to- 
wards rendering  the  provision  of  the  statute  a  nullity,  and 
that  we  ought  not  to  advance  further  in  that  direction.  I 
think  no  decided  case  has  gone  to  the  extent  desired  of  us  in 
this,  and  that  the  case  in  17  U.  C.  Q.  B.  referred  to  is  an 
express  authority  against  the  plaintiff,  and  that  we  should 
abide  by  that  decision. 

Per  cur, — Eule  discharged. 
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Lloyd  v.  Clark. 

Lottery — Assig7iment — Consideration — Evidence. 

The  first  count  of  the  declaration  claimed  £100,  being  the  consideration 
for  the  assignment  by  plaintiff  to  defendant  of  his  interest  in  an  agree- 
ment for  the  purchase  of  certain  freehold  property,  2nd  count,  for 
money  payable  for  land  bargained  and  sold  by  plaintiif  to  defendant,  on 
an  account  stated  and  for  interest,  J.,  the  owner  of  50  acres,  agreed  to 
convey  certain  lots,  in  accordance  with  a  lottery,  to  be  held  by  one 
D.  Lot  No.  107  in  the  lottery  was  the  prize,  and  was  supposed  to  have 
a  mill  privilege  upon  it.  One  V.,  the  holder  of  ticket  No.  35,  became  enti- 
tled to  No.  107,  and  he  requested  J.  to  convey  it  to  the  pi  intiff,  which 
was  done.  Subsequently  C.  (defendant)  agreed  to  purchase  the  mill 
privilege  from  plaintiff,  but  not  being  satisfied  with  his  title  he  takes  a  quit 
claim  deed  from  J.,  paying  him  £15  7s.,  which  he  said  he  would  deduct 
from  the  amount  he  was  to  pay  plaintiff.  L.  (plaintiff)  had  drawn 
another  lot,  and  obtained  a  conveyance  of  it  upon  giving  his  notes  for 
the  purchase  money,  which  notes  J.  gave  to  Clark  (defendant)  when  he 
conveyed  the  mill  pond  to  him.  These  notes  formed  no  part  of  plaintiff's 
payment  for  lot  107. 

Held,  that  the  evidence  did  not  support  the  declaration,  inasmuch  as  if  the 
lot  mentioned  therein  wis  the  mill-pond,  plaintiff  had  no  right  or  title 
to  it,  and  could  not  therefore  bargain  to  sell  it;  and  if  it  related  to  lot 
107,  the  transfer  alleged  in  the  declaration  was  not  proved,  because 
plaintiff,  at  the  commencement  of  the  suit,  was  the  holder  of  it. 

Held,  also,  that  the  evidence  did  not  support  a  claim  upon  an  account 
stated. 

The  first  count  of  the  declaration  stated  that  the  plaintiff 
had  bargained  and  agreed  with  one  Jamieson  for  the  pur- 
chase, by  plaintiff  from  Jamieson,  of  a  certain  freehold  pro- 
perty, at  the  price  of  £25  or  thereabouts,  and  thereupon  in 
consideration  that  plaintiff  would  sell  and  assign  to  defend- 
ant the  said  agreement  and  the  benefit  thereof,  and  would 
permit  defendant  instead  of  plaintiff  to  become  purchaser  of 
the  said  freehold  property  from  the  said  Jamieson,  defend- 
ant promised  plaintiff  to  pay  him  £100  for  giving  up  the 
said  agreement  and  the  benefit  thereof,  on  the  said  freehold 
property  and  tenements,  with  the  appurtenances  thereto, 
being  conveyed  to  defendant  instead  of  plaintiff,  on  the 
terms  of  said  bargain.  Averment — that  all  conditions  were 
fulfilled,  &c.,  &c.,  necessary  to  entitle  plaintiff  to  recover. 
Breach — that  defendant  has  not  paid  the  £100.  2nd  count 
for  money,  payable  for  land  bargained  and  sold  by  plaintiff 
to  defendant,  on  account  stated,  and  for  interest. 

Pleas. — 1st,  that  plaintiff  did  not  bargain  and  agree  with 
Jamieson  for  the  purchase  of  the  freehold  property  as  al- 
leged.   2nd,  defendant  did  not  promise  to  pay  plaintiff 
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.£100  for  the  giving  up  the  bargain  and  agreement  as  al- 
leged. 3rd,  that  the  said  freehold  property  was  unlawfully 
bargained  for  by  one  D.  S.  Vanderwoort  and  Jamieson,  by 
way  of  lottery,  by  a  method  to  be  determined  by  lot  or 
drawing,  as  to  what  particular  lot  of  the  said  Jamieson's 
land  the  said  Vanderwoort  was  to  have,  contrary  to  the 
statute  in  that  behalf.  That  in  pursuance  of  the  said  agree- 
ment the  lottery  took  place,  and  the  said  freehold  property 
fell  to  the  lot  of  the  said  Vanderwoort.  That  Vanderwoort 
afterwards  transferred  all  his  interest  in  the  said  freehold 
property  to  plaintiff ;  he,  the  plaintiff,  having  full  knowledge 
of  the  lottery  and  drawing.  That  Jamieson  assented  to  the 
transfer,  and  agreed  to  convey  to  plaintiff  the  said  freehold 
property  under  the  said  agreement,  upon  the  same  terms  as 
Jamieson  had  agreed  with  Vanderwoort,  which  is  the  bar- 
gain alleged  in  the  first  count  between  plaintiff  and  Jamieson. 
That  afterwards  plaintiff  transferred  to  defendant  all  the 
interest  which  he  had  acquired  by  the  transfer  from  Van- 
derwoort and  by  the  assent  of  Jamieson,  defendant  then 
being  fully  aware  of  the  lottery  and  the  drawing  and  trans- 
fer, which  is  the  sale  to  the  defendant  alleged  in  the  first 
count.  That  afterwards  Jamieson  assented  to  such  transfer 
from  plaintiff  to  defendant,  and  agreed  to  treat  with  defen- 
dant on  the  terms  of  the  original  agreement,  and  to  deed 
the  said  freehold  property  to  defendant ;  and  in  pursuance 
of  such  agreement,  Jamieson  delivered  to  defendant  a  con- 
veyance of  the  said  freehold  property;  the  consideration 
money  therefor  being  the  same  in  amount  as  that  originally 
agreed  to  be  paid  by  the  said  Vanderwoort.  These  three 
pleas  were  pleaded  to  the  first  count.  To  the  second  count 
the  defendant  pleaded,  1st,  never  indebted  ;  2nd,  payment. 

The  plaintiff  took  issue  on  all  the  pleas. 

The  case  was  tried  at  Belleville,  in  April,  1862,  before 
Burns,  J. 

It  appeared  that  one  Jamieson  owned  a  lot  of  land,  said 
to  be  fifty  acres,  which  he  sold  (or  perhaps  only  professed  to 
sell)  to  one  Downing,  but  did  not  convey  it;  he  agreed,  how- 
ever, to  make  conveyances  to  such  persons  as  should  become 
entitled  to  the  several  lots  into  which  the  fifty  acres  should 
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be  divided  by  Downing,  upon  the  drawing  of  a  lottery  by 
which  Downing  was  to  dispose  of  the  land.  A  lot,  No.  107? 
was  said  to  have  a  mill  privilege  on  it,  and  was  considered 
the  prize  lot  of  the  lottery  :  and  one  Vanderwoort,  as  holder 
of  ticket  No.  35,  became,  by  the  drawing  of  the  lottery, 
entitled  to  this  lot,  and  he  requested  Jamieson  to  convey  it 
to  the  plaintiff.  It  contained  about  one  and  a-half  acre. 
The  mill-pond,  which  covered  about  two  acres  of  land,  was 
no  part  of  No.  107,  and  was  not  included  in  a  conveyance 
which  Jamieson  made  to  the  plaintiff,  for  No.  107  was 
separated  from  the  mill-pond  by  a  road,  the  lot  being  on  the 
west  and  the  mill-pond  on  the  east  side  of  the  road.  The 
defendant  told  Jamieson  he  had  bargained  with  plaintiff  for 
No.  107,  but  that  he  was  not  satisfied  with  plaintiff's  right, 
and  therefore  had  come  to  him,  and  Jamieson  told  defendant 
that  if  he  defendant  w^ould  make  plaintiff  pay  him  (Jamieson) 
he  would  give  defendant  a  quit  claim  of  the  pond,  and  make 
it  good  to  him.  The  defendant  represented  that  he  had 
bought  from  plaintiff,  who  was  willing  Jamieson  should  con- 
vey to  defendant.  Defendant  paid  Jamieson  £15  7s.,  and 
said  he  would  retain  that  sum  out  of  what  he  should  have  to 
pay  plaintiff.  The  plaintiff  paid  Jamieson  for  No.  107,  and 
got  a  deed  for  it,  but  upon  the  defendant's  representation 
Jamieson  gave  him  a  quit  claim  deed  for  the  whole  fifty 
acres,  though  it  seems  he  had  previously  conveyed  away  all 
but  the  mill-pond.  The  plaintiff  had  drawn  a  ticket  at  the 
lottery  which  entitled  him  to  a  different  lot,  and  he  had 
given  Jamieson  two  notes  of  hand  in  payment.  The  notes 
Jamieson  gave  up  to  defendant  when  he  conveyed  the  pond 
to  him,  and  so  far  as  appeared  the  defendant  still  holds 
them.  These  notes  formed  no  part  of  plaintiff's  payment 
on  account  of  No.  107.  Jamieson,  who  gave  testimony  to 
the  foregoing  effect,  added  that  if  it  had  not  been  for  the 
lottery  he  would  not  have  conveyed  No.  107  to  plaintiff  for 
the  money  he  received  from  him,  and  that  if  the  plaintiff 
had  applied  to  him,  he  would  have  given  plaintiff  a  convey- 
ance of  the  mill-pond. 

The  bargain  between  plaintiff  and  defendant  was  verbal. 
One  witness  stated  that  defendant  said  that  if  plaintiff  would 
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procure  from  Jamieson  a  quit  claim  of  the  privilege  (qu. 
mill-pond?)  he  (defendant)  would  pay  plaintiff  c£100  for  it. 
This  was  after  plaintiff  had  the  deed  for  No.  107,  and  before 
defendant  obtained  the  quit  claim  from  Jamieson.  Another 
witness  stated  that  he  heard  plaintiff  and  defendant  talk 
over  the  bargain  about  the  mill  privilege.  That  defendant 
claimed  credit  on  account  of  the  ^100  he  was  to  pay  plain- 
tiff for  some  payment  he  had  made  to  Jamieson,  to  which 
plaintiff  assented.  Plaintiff  said  that  he  owed  Jamieson 
about  $60,  and  defendant  said  he  would  pay  that.  This 
witness  said  that  defendant  was  turning  out  horses  and  cows 
to  plaintiff  in  payment ;  that  they  disputed,  as  the  defendant 
demanded  more  for  his  cows  than  plaintiff  would  allow. 
This  was  after  the  bargain  to  pay  £100  had  been  made,  and 
before  the  defendant  got  his  deed  from  Jamieson.  After 
the  bargain  was  thus  broken  off,  defendant  said  to  the  same 
witness  he  had  got  a  deed  from  Jamieson  for  the  pond,  and 
now  he  had  no  right  to  pay  plaintiff.  Another  witness 
stated  that  defendant  told  him  he  had  bargained  with 
plaintiff  for  the  mill  site,  but  that  he  was  dissatisfied  with 
plaintiff's  deed  from  Jamieson,  because  the  pond  was  not 
mentioned  in  it,  but  if  Jamieson  would  quit  claim  the  pond 
then  he  (defendant)  would  fulfil  his  agreement  with  the 
plaintiff.  However,  after  defendant  got  his  deed  from 
Jamieson,  he  said  he  did  not  intend  to  pay  plaintiff. 

A  nonsuit  was  moved  for  on  the  following  grounds  : — 

1st.  That  the  agreement  between  plaintiff  and  defendant 
was  not  in  writing. 

2nd.  That  the  evidence  did  not  sustain  the  common  counts. 

3rd.  That  there  was  no  agreement  between  plaintiff  and 
Jamieson  for  any  thing  except  No.  107,  and  no  consideration 
was  shewn  for  defendant's  promise  to  pay  plaintiff  <£100. 

4th.  That  the  plea  of  the  lottery  act  was  an  answer  to 
plaintiff's  case. 

Leave  was  reserved  generally  to  defendant  to  move  to 
enter  a  nonsuit. 

The  jury  were  only  asked  to  say  whether  the  defendant 
agreed  to  pay  the  plaintiff  .£100  for  the  mill  site  and  the 
pond.    They  found  for  plaintiff  and  damages  £90. 
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In  Easter  Term  Jellett  obtained  a  rule  nisi  to  enter  a 
nonsuit  on  the  grounds — 

That  it  was  not  shewn  that  the  agreement  declared  on 
was  in  writing,  and  it  related  to  the  sale  of  lands.  That  if 
there  was  any  agreement  between  plaintilF  and  Jamieson,  it 
was  void  by  the  statutes  against  lotteries.  That  the  lot  was 
conveyed  by  Jamieson  to  the  plaintiff,  who  still  holds  it  in 
fee.  That  the  agreement  between  plaintiff  and  defendant 
was  to  carry  into  effect  a  transaction  which  was  void  by  the 
lottery  acts.  That  the  evidence  does  not  support  the  com- 
mon counts.  That  the  deed  from  Jamieson  to  defendant 
had  a  receipt  endorsed  for  the  consideration  money.  That 
the  common  counts  will  not  support  an  action  for  the  sale 
of  lands  except  as  between  vendor  and  vendee.  That  there 
was  no  consideration  to  support  any  promise  between  plain- 
tiff and  defendant  ;  the  whole  consideration  being  land  sold 
by  lottery.  That  the  first  count  was  not  proved,  for  no 
direct  agreement  between  plaintiff  and  Jamieson  was  proved; 
or  for  a  new  trial,  the  verdict  being  against  evidence. 

In  the  same  term  Diamond  shewed  cause.  He  argued  that 
the  lottery  act  did  not  affect  the  action,  because  the  mill- 
pond  was  no  part  of  the  land  disposed  of  by  the  lottery,  and 
as  to  number  107  the  plaintiff  still  has  the  title  to  it,  unless 
indeed  the  deed  from  Jamieson  to  the  plaintiff  should  be  held 
void  on  account  of  the  lottery,  in  which  case  it  would  pass  to 
defendant  by  Jamieson's  deed.  He  insisted  that  as  Jamieson 
was  paid  by  defendant  for  the  mill-pond,  this  executed  the 
agreement  between  plaintiff  and  defendant,  and  then  the 
plaintiff  can  recover  although  there  was  no  agreement  in 
writing.  He  cited  Seaman  v.  Price,  Ry.  k  Mo.  195,  and 
said  that  the  agreement  declared  on  between  plaintiff  and 
defendant  was  not  denied,  but  only  the  promise  to  pay  £100. 
That  the  third  plea  admitted  the  agreement,  and  only  sought 
to  avoid  it  under  the  lottery  act.  That  plaintiff  could  re- 
cover on  the  account  stated,  because  defendant  had  taken 
up  from  Jamieson  the  two  notes  given  by  plaintiff  for  the 
other,  which  was  also  disposed  of  by  lottery,  but  which  plain- 
tiff did  not  wish  to  have,  and  desired  to  apply  his  payment 
to  the  other  lot.    He  also  referred  to  Cocking  v.  Ward,  1  C. 


LLOYD  V.  CLARK. 


325 


B.  858;  Griffith  v.  Young,  12  Ea.  513;  Knowles  v.  Mi- 
chel, 13  Ea.  249 ;  Clarke  v.  Serricks,  2  U.  C.  Q.  B.  535 ; 
Sugden,  Vendors  and  Purchasers,  123. 

Jellett,  contra,  cited  Kelly  v.  Webster,  12  C.  B.  283  ; 
Smart  v.  Harding,  15  C.  B.  652  ;  Green  v.  Saddington,  7E. 
&  B.  503. 

Draper,  C.  J. — I  do  not  undertake  to  say  whether  or  no 
a  court  of  equity  would  hold  that  the  defendant  obtained 
his  conveyance  of  the  mill-pond  from  Jamieson  under  such 
circumstances  of  misrepresentation,  and  by  taking  up  plain- 
tiff 's  notes  to  Jamieson,  the  amount  of  which  plaintiff  was 
desirous  of  applying  to  the  mill  lot  purchase,  that  he  should 
be  held  a  trustee  for  plaintiff  in  obtaining  the  conveyance  of 
the  mill-pond.  In  Bartlett  v.  Pickersgill,  (4  East,  577  ns) 
Lord  Keeper  Henley  decided  that  where  defendant  bought 
an  estate  for  the  plaintiff,  but  without  writing  between  them, 
and  the  plaintiff  paid  no  part  of  the  purchase  money,  and 
the  defendant  articled  for  the  estate  in  his  own  name  and 
refused  to  convey  it  to  plaintiff,  the  plaintiff  could  not  com- 
pel him  by  a  suit  in  Chancery,  though  he  intimated  an  opi- 
nion that  if  plaintiff  had  paid  any  money,  he  would  have 
received  the  parol  evidence.  And  perhaps  if  the  plaintiff  in 
this  case  had  paid  these  notes  given  to  Jamieson,  he  might 
have  entitled  himself  to  relief.  The  case  of  Seaman  v.  Price, 
cited  for  the  plaintiff  and  reported  on  a  motion  to  enter  a 
nonsuit  on  leave  reserved  in  2  Bing.  437,  goes  somewhat 
beyond  Bartlett  v.  Pickersgill,  and  sustains  a  recovery  from 
a  defendant  of  money  due  upon  an  oral  bargain  made  under 
circumstances  very  similar  to  those  set  forth  in  the  first 
count  of  this  declaration. 

But  I  do  not  think  the  evidence  of  the  oral  agreement 
establishes  this  count.  It  begins  by  stating  a  bargain  made 
by  plaintiff  with  Jamieson  for  a  certain  freehold  property. 
Waiving  the  question  raised  upon  the  lottery  acts,  and  ad- 
mitting that  the  transfer  of  Vanderwoort's  bargain  with  Jamie- 
son to  the  plaintiff,  and  Jamieson's  assent  thereto,  affords 
evidence  of  such  a  bargain,  the  only  freehold  property  to 
which  it  related  was  this  lot  number  107.  The  mill-pond,  it 
is  sworn,  was  not  included  in  the  lottery.    Vanderwoort  had 
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no  dealing  with  Jamieson  for  it,  and  did  not  transfer  any, 
nor  does  any  reference  to  it  occur  until  after  defendant  had 
made  the  bargain  stated  in  the  first  count,  at  which  time 
plaintiff  had  himself  obtained  from  Jamieson  a  conveyance 
for  No.  107,  and  still  has  it.  So  that  if  the  freehold  pro- 
perty mentioned  in  the  first  count  refers  to  the  mill-pond, 
the  plaintiff  had  no  bargain  for  it  and  could  not  transfer  any; 
and  if  No.  107  be  the  freehold  property  referred  to,  it  surely 
is  not  proved  that  plaintiff  transferred  his  contract  to  defen- 
dant and  that  defendant  got  the  benefit  of  it,  since  the  plain- 
tiff himself  has  the  title  to  that  lot,  while  the  contract  proved 
between  plaintiff  and  defendant  was  that  defendant  should 
pay  plaintiff  £100  for  this  lot,  or  rather  for  plaintiff 's  right 
to  get  a  conveyance  of  it  from  Jamieson.  This,  I  think, 
without  reference  to  other  objections,  puts  an  end  to  plain- 
tiff's right  to  recover  on  the  first  count. 

Then,  as  to  the  account  stated,  there  was  no  proof  to  sus- 
tain it,  but  that,  in  order  to  induce  Jamieson  to  convey  the 
mill-pond  to  him,  defendant  represented  that  he  had  bought 
plaintiff's  right  to  No.  107,  and  paid  Jamieson  the  amount 
of  two  notes  which  the  latter  held  against  the  plaintiff,  and 
took  them  up.  Whether  the  facts  proved  would  afford  the 
plaintiff  a  defence  if  he  should  be  sued  by  defendant  on  these 
notes  is  not  now  the  question,  but  I  do  not  see  how  the  taking 
up  these  notes  can  be  so  connected  with  defendant's  promise 
to  pay  plaintiff  £100,  as  to  sustain  the  account  stated  re- 
specting that  sum,  and  to  enable  the  plaintiff  to  recover  the 
difference  between  the  .£100  and  the  sum  paid  by  defendant 
to  Jamieson.  Cocking  v.  Ward,  which  was  relied  on  for  the 
plaintiff,  is  an  authority  against  a  recovery  on  the  first  count. 
It  shews,  however,  that  if  the  contract  relative  to  the  land 
had  been  executed,  the  plaintiff  might  recover  as  for  an  ac^ 
count  stated.  But  the  same  difficulty  as  to  the  evidence 
arises.  The  contract  cannot  be  said  to  be  executed  if  it  re- 
lates to  No.  107,  for  the  plaintiff  owns  that  lot,  and  as  to  the 
mill-pond  there  is  no  proof  of  any  contract  between  the 
plaintiff  and  Jamieson. 

I  think,  therefore,  the  rule  to  enter  a  nonsuit  should  be 
made  absolute. 

Per  cur, — Hule  absolute. 
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Walker  et.  al  v.  RodERS. 

Crown  lands — Bank  receipt — License  of  occupation — Stat.  23  Vic,  ch.  2. 

In  an  action  of  ejectment  the  plaintiffs  produced  and  proved  a  receipt  in  the 
Following  form : 

"  Bank  of  Upper  Canada,  agency  at  Goderich,  July  20th,  1861.  Origi- 
nal for  the  depositor,  $60.20.  Received  from  W.  Gr.  Walker  and  Arthur 
Mitchell  the  sum  of  sixty  dollars  twenty  cents  for  account  of  the  Crown 
Land  Department,  which  amount  will  appear  at  the  credit  of  the  account 
with  this  bank  on  the  mill  reserve  in  the  town  plot  of  Fordwich,  in  the 
township  of  Howick. 

Signed  in  duplicate,  &c.,  &c. 
For  the  defence  a  receipt  in  substance  the  same,  but  of  prior  date,  was 
proved,  and  it  was  contended  that  the  prior  receipt  shewed  a  prior  title. 
A  letter  from  the  Assistant  Commissioner  of  Crown  Lands  was  then 
proved  containing  a  passage  as  follows:  *'  The  sale  to  Joseph  Rogers 
having  been  cancelled  you  will  communicate  with  him  on  the  subject. 
The  instalment  paid  by  Mr.  Rogers  is  not  to  be  re-funded  because  of  his 
neglect  to  build  the  mill  as  required  by  the  condition  of  sale,"  and  the 
land  was  proved  to  have  been  subsequently  sold  to  the  plaintiff  by  auction. 
Held,  that  the  receipt  above  set  out  was  not  a  sufficient  authority  under  the 
statute  to  maintain  ejectment ;  that  a  license  of  occupation  under  the  hand 
and  seal  of  the  Commissioner  of  Crown  Lands  or  a  patent  was  necessary. 
Secondly,  that  the  17th  sec.  of  23  Vic,  ch.  2,  is  only  retrospective  in  its 
operation. 

Ejectment  for  the  mill  reserve  in  the  town  plot  of  Ford- 
wich, in  the  township  of  Howick.  Writ  tested  7th  Dec, 
1861.    Defence  for  the  whole. 

The  case  was  tried  before  Dra'per^  C.  J.,  C.  P.,  at  God- 
erich, in  April  last.  The  plaintiff  proved  a  receipt  signed 
by  the  agent  of  the  Bank  of  Upper  Canada  at  Goderich,  in 
the  word  and  figures  following  : 

"  Original  for  the  depositor, 

$60  20.  Bank  of  Upper  Canada  Agency, 

Goderich,  Feb.  20th,  1861. 

Received  from  W.  G.  Walker  and  Arthur  Mitchell  the 
sum  of  sixty  dollars  thirty  cents  for  account  of  the  Crown 
Land  Department,  which  amount  will  appear  at  the  credit 
of  the  account  with  the  bank  on  the  mill  reserve  in  the 
town  plot  of  Fordwich,  in  the  township  of  Howick. 

Entered. 

Signed  in  duplicate, 

J.  MACDONALD,  Agent, 
per  C.  CAMPBELL." 
The  agent  for  the  Crown  Lands  Department,  Charles 
Widder,  Esq.,  proved  that  he  made  a  sale  to  the  plaintiffs  of 
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this  land.  This  receipt  is  all  that  purchasers  get.  They 
go  to  the  bank,  pay  the  money,  and  get  the  receipt.  He  sold 
the  land  according  to  the  instructions  from  the  depart- 
ment, and  the  plaintiffs'  names  appear  on  his  books  as  the 
purchasers  thereof.  On  cross-examination  he  said  he  knew 
defendant,  and  had  seen  this  mill  reserve.  He  never  knew 
the  defendant  actually  to  have  occupied  the  lot  or  to  have 
built  on  it.  Defendant  had  at  one  time  purchased  this  lot 
from  the  Commissioner  of  Crown  Lands  through  Mr.  Wid- 
der's  agency,  and  obtained  a  receipt  as  follows : 
Triplicate  for  the  depositor. 

$51  30.  Bank  of  Upper  Canada  Agency, 

Goderich,  May  11th,  1858. 

Received  from  Joel  Rodgers  the  sum  of  fifty-one  dollars 
and  thirty  cents  for  account  of  the  Crown  Land  Department, 
which  amount  will  appear  at  the  credit  of  the  Receiver  Ge- 
neral's -account  with  this  Bank  on  purchase  of  mill  reserva- 
tion in  the  town  of  Fordwich,  township  of  Howick. 

Signed  in  duplicate, 

J.  MACDONALD,  Agent." 

Mr.  Widder  on  re-examination  stated  that  he  afterwards 
made  the  sale  to  the  plaintiffs  because  the  defendant  did  not 
fulfil  the  conditions  of  the  sale  to  him.  That  sale  was  can- 
celled and  a  new  sale  made.  Mr.  Widder  produced  a  letter 
from  the  Assistant  Commissioner  of  Crown  Lands,  dated 
29th  January,  1861,  containing  this  passage,  "  the  sale  to 
Joel  Rodgers  having  been  cancelled  you  will  communicate 
with  him  on  the  subject.  The  instalment  paid  by  Mr. 
Rodgers  is  not  to  be  re-funded,  because  of  his  neglect  to  build 
the  mill  as  required  by  the  condition  of  the  sale."  The  land 
was  afterwards  sold  to  the  plaintiffs  by  auction 

For  the  defence  it  was  objected  that  the  defendant  had 
the  earliest  title,  and  the  evidence  of  its  cancellation  is  in- 
sufficient. 2nd.  That  the  receipt  to  the  plaintiff  is  the  re- 
ceipt of  an  agent  of  the  Bank  of  Upper  Canada,  and  not  of 
the  Commissioner  of  Crown  Lands.  3rd.  The  17th  sec.  of 
the  Public  Lands  Act,  23  Vic,  eh.  2,  is  not  prospective,  and 
therefore  the  plaintiff  cannot  recover. 

The  objections  were  all  overruled — leave  to  move  on  the 
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second  and  third  being  reserved — and  the  plaintiff  had  a 
verdict. 

In  Easter  Term  Richards^  Q.  C,  obtained  a  rule  nisi 
to  enter  a  nonsuit  on  the  leave  reserved. 

C.  Robinson  shewed  cause.  He  referred  to  Whiting  v. 
Kernahan,  12  U.  0.  C.  P.  57 ;  Cochrane  v.  Macdonald,  11 
U.  C.  C.  p.  202  ;  Reg.  v.  Leigh,  10  A.  &  E.  398 ;  Armstrong 
V.  Campbell,  4  U.  C.  C.  P.  15  ;  Glover  v.  Walker,  5  U.  C. 
C.  P.  4T8 ;  Henderson  v.  McLean,  8  U.  C.  C.  P.  42 ; 
Young  V.  Scobie,  10  U.  C.  Q.  B.  372 ;  Henderson  v. 
McLean,  16  U.  C.  Q.  B.  630  ;  Jamieson  v.  McCollum,  in 
'  error,  18  U.  C.  Q.  B.  445. 

Richards,  Q.C.,  contra,  relied  upon  the  clear  nature  and 
effect  of  the  stat.  23  Vic,  ch  2. 

Draper,  C.  J. — The  legal  estate  to  the  land  mentioned 
in  the  writ  in  this  case  is  admitted  to  be  in  the  Crown. 

The  plaintiff  seeks  to  recover  possession  thereof  from  the 
defendant,  and  to  establish  his  right  he  puts  in  the  receipt 
dated  the  20th  of  February,  1861.  Unless  this  is  sufficient 
to  entitle  him  to  succeed,  the  rule  to  enter  a  nonsuit  must 
be  made  absolute,  for  the  plaintiff  shews  no  other  right  or 
title. 

I  assume,  for  the  purpose  of  the  case,  (but  no  further  or 
otherwise,)  that  the  receipt  is  to  be  treated  as  given  by  the 
agent  of  the  Commissioner  of  Crown  Lands.  The  statute 
23  Vic,  ch.  2,  (passed  23rd  of  April,  I860,)  is  the  only  act 
affecting  the  question,  for  it  repealed  the  Con.  Stat,  of 
Canada,  ch.  22,  which  consolidated  the  provisions  of  the 
repealed  act  16  Vic,  ch.  159,  by  which  all  previous  statutes 
regulating  the  sale,  &c,  of  Crown  lands  were  repealed. 

It  is  only  necessary  to  refer  to  the  16th  and  17th  sections 
of  this  act,  for  the  36th  section  only  helps  or  saves  legal 
proceedings  then  commenced  or  rights  previously  acquired. 

The  16th  sec.  authorises  the  issuing  under  the  hand  and 
seal  of  the  Commissioner  of  Crown  Lands  to  any  person  who 
has  'purchased  or  may  purchase  (among  other  classes  of  per- 
sons) any  public  land,  an  instrument  in  the  form  of  a  license 
of  occupation,  and  such  person  or  the  assignee  of  such  per- 
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son  by  an  instrument  registered  under  this  br  any  former  act 
providing  for  registration  in  such  cases,  may  take  possession 
of  and  occupy  the  land  therein  comprised  subject  to  the  con- 
ditions of  such  license,  and  may  thereunder — unless  the  same 
shall  have  been  revoked  or  cancelled — maintain  suits  in  law 
or  equity  against  any  wrong-doer  or  trespasser  as  effectually 
as  he  could  do  under  a  patent  from  the  Crown,  and  such 
license  of  occupation  shall  be  prima  facie  evidence  for  the 
purpose  of  possession  by  such  person,  or  the  assignee  under 
an  instrument  registered  as  aforesaid  in  any  such  suit. 

The  iTth  section  enacts,  that  every  license  of  occupation 
heretofore  granted,  and  every  certificate  of  sale  and  receipt 
for  money  received  on  the  sale  of  public  lands,  and  every 
location  ticket  heretofore  granted  or  made  by  the  Commis- 
sioner of  public  lands  or  any  agent  of  his,  so  long  as  the  sale 
or  grant  to  which  such  license  of  occupation,  receipt,  certifi- 
cate, or  location  ticket  relates  is  in  force  and  not  rescinded, 
shall  have  the  same  force  and  shall  enure  to  the  benefit  of 
the  party  to  whom  the  same  was  granted,  or  to  the  assignee 
by  instrument  registered  as  aforesaid  in  the  same  manner 
and  to  the  same  extent  as  the  instrument  in  form  of  a  license 
of  occupation  mentioned  in  the  next  preceding  section. 

The  12th  Vic,  ch.  31,  sees.  2  &  3,  had  declared  that  re- 
ceipts for  purchase  money,  location  tickets,  and  licenses  of 
occupation  (not  requiring  these  latter  to  be  under  seal) 
should  bear  date  on  the  day  they  were  actually  signed,  and 
that  they  should  authorise  the  purchaser  or  the  nominees  to 
take  immediate  possession  of  the  lot  sold  or  described  in  the 
location  ticket  or  license  of  occupation,  and  to  maintain  suits 
in  law  and  equity  against  any  wrongful  possessor  or  trespas- 
ser, as  fully  and  effectually  as  if  the  patent  deed  (meaning 
of  course  to  the  purchaser,  locatee,  or  licensee)  had  issued  on 
the  day  of  the  date  of  the  respective  instruments.  The  16 
Vic,  ch.  169,  sec  6,  authorised  the  issue  of  an  instrument 
in  the  form  of  a  license  of  occupation  to  be  under  the  hand 
and  seal  of  the  Commissioner  of  Crown  Lands  "  to  any  per- 
son wishing  to  purchase  and  become  a  settler,"  authorising 
the  holder  to  take  and  occupy  and  to  maintain  actions  or 
suits  in  law  or  equity  against  any  wrong-doer  or  trespasser 
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as  effectually  as  he  might  do  under  a  patent  from  the  Crown, 
making  the  license  of  occupation  prima  facie  evidence  of 
possession  by  the  settler  or  his  recognised  assignee,  for  the 
purpose  of  any  such  action  or  suit.  The  29th  section  enacts 
that  all  licenses  of  occupation,  certificates,  or  receipts  there- 
tofore granted  and  location  tickets  shall  have  the  same  force 
and  effect,  and  shall  enure,  &c.,  in  the  same  manner  and  to 
the  same  extent  as  the  instrument  in  the  form  of  a  license  of 
occupation  mentioned  in  the  sixth  section. 

The  13th  sec.  of  the  Con.  Stats,  of  Canada,  ch.  22,  is  al- 
most a  transcript  of  the  6th  sec.  above  set  out,  except  that  it 
makes  the  license  of  occupation  prima  facie  evidence  for 
the  purpose  of  possession  by  the  settler  or  his  registered  as- 
signee of  any  such  suit,"  a  form  of  words  not  so  clear  and 
intelligible  as  those  for  which  it  is  substituted. 

The  14th  sec.  does  not  differ  from  the  29th  above  set  out, 
except  that  instead  of  theretofore,"  it  says,  "  before  the 
said  14th  of  June,  1853." 

There  is  no  room  for  doubt  or  hesitation  in  holding 
that  these  two  sections  were  intended  to  be  and  are  retro- 
spective and  only  retrospective  in  their  operation.  The 
license  of  occupation  under  the  hand  and  seal  of  the  Com- 
missioner was,  however,  only  authorised  in  the  case  of  per- 
sons wishing  to  purchase  and  become  settlers;  but  it  would 
seem,  notwithstanding  the  latter  words,  to  be  intended  for 
the  case  of  all  purchasers,  for  the  right  of  entry  and  of  main- 
taining suits  is  not  conferred  on  any  other  class  of  purchas- 
ers except  the  holders  of  such  a  license. 

But  the  16th  sec.  of  the  last  act  extends  the  issuing:  of 
the  instrument  in  the  nature  of  a  license  of  occupation  under 
the  hand  and  seal,  &c.,  to  past  and  future  purchasers,  or  to 
any  permissive  occupant  or  person  entrusted  with  the 
care  of  the  land,  or  to  a  locatee.  It  means  to  provide 
for  the  case  of  every  party  for  the  future  who  is  to  have 
the  right  of  possession  of  public  land,  and  I  think  very 
plainly  indicates  that  only  the  holders  of  the  instrument 
spoken  of  will  have  a  right  to  enter  and  to  maintain 
suits  to  the  extent  provided  under  the  authority  of  the 
act.    A  person  without  this   sealed  instrument  is  not, 
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that  I  can  see,  clothed  with  any  right  or  title  (where 
no  patent  has  issued)  derived  from  the  Crown,  and  as 
such  enforcible  at  law  or  in  equity,  and  if  in  actual  posses- 
sion, he  will  have  only  such  rights  and  remedies  as  the  com- 
mon law  gives  to  an  occupant  of  land,  who  shews  no  other 
right  or  title  but  that  which  is  deducible  from  the  fact  of 
possession,  and  this  opinion  was  expressed  by  me  in  deliver- 
ing the  judgment  of  the  court  in  Henderson  v.  McLean,  8 
U.  C.  C.  P.  42,  when  I  also  adverted  to  the  questionable  po- 
sition of  a  party  in  possession  of  Crown  lands  under  circum- 
stances which  would  expose  him  to  be  treated  as  an  intruder. 
I  think  every  thing  then  said  was  in  the  most  complete  ac- 
cordance with  the  judgment  delivered  also  in  this  court  by 
my  very  learned  predecessor  in  Glover  v.  Walker,  5  U.  C. 
C.  P.  478.  And  the  judgment  of  the  same  eminent  judge 
in  Armstrong  v.  Campbell,  4  U.  C.  C.  P.  15,  points  out  that 
the  repeal  of  the  statutes  prior  to  that  of  16  Vic.  had  de- 
prived the  receipts  of  any  power  beyond  that  which  they 
would  possess  at  common  law. 

Unless,  therefore,  the  17th  section  of  this  act  gives  to  or 
preserves  for  the  plaintiffs'  receipt  the  same  legal  validity 
and  efficiency  as  an  evidence  of  a  right  to  possession  which 
it  had  or  would  have  had  under  former  statutes,  this  action 
must  fail. 

Mr.  Robinson  has  very  ingeniously  argued  that  the  fram- 
ing of  this  clause  has  been  so  contrived  as  to  have  a  prospec- 
tive effect  in  regard  to  receipts  for  purchase  money,  and  to 
confer  upon  the  holders  of  such  receipts,  given  since  the 
act  was  passed,  the  same  rights  and  powers  as  are  conferred 
by  section  16,  on  the  holders  of  instruments  in  the  form  of 
a  license  of  occupation.  The  words,  as  he  reads  them, 
would  be  thus  construed. 

Every  license  of  occupation  heretofore  granted  so  long  as 
the  sale  or  grant  to  which  it  relates  is  in  force,  shall  have 
the  same  force  and  shall  enure  to  the  benefit  of  the  party  to 
whom  the  same  was  granted  in  the  same  manner  and  to  the 
same  extent  as  the  instrument  mentioned  in  the  16th  sec- 
tion. 

Every  certificate  of  sale  or  receipt  for  money  received  on 
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the  sale  of  public  lands,  so  long  as  the  sale,  &c.,  shall  have 
the  same  force,  &c. 

And  every  location  ticket  heretofore  granted,  so  long,  &c., 
shall  have,  &c. 

Thus  making  the  provision  as  to  licenses  of  occupation 
and  to  location  tickets  retrospective,  and  that  as  to  certifi- 
cates of  sale  and  receipts  for  purchase  money  prospective. 

I  cannot,  however,  adopt  this  reading.  In  the  first  place 
it  would,  as  was  well  pointed  out  by  my  brother  Richards, 
during  the  argument,  leave  all  certificates  of  sale  and  re- 
ceipts, made  and  given  between  the  passing  of  the  16  Vic, 
down  to  the  passing  of  this  act,  without  the  advantages 
attached  to,  and  preserved  for,  similar  instruments  anterior 
to  the  passing  of  the  16  Vic.  ;  and,  if  that  be  the  true  con- 
struction, after  the  passing  of  the  23  Vic. — a  consequence 
which  certainly  the  Legislature  did  not  contemplate — 
then,  it  would  contravene  the  intention  apparent  in  the 
16th  section  of  substituting  the  instrument  under  the  hand 
and  seal  of  the  Commissioner  of  Crown  Lands  for  every 
other  document  theretofore  used,  to  enable  persons  to  enter 
upon  and  exercise  ownership  over  and  cultivate  Crown 
lands  before  they  were  entitled  to  obtain  a  grant  thereof. 

Next,  construing  this  statute  with  the  aid  of  the  former 
one  as  acts  passed  in  pari  materid,  it  appears  to  me  the 
sixteenth  section  is  providing  for  future  acts,  and  the  seven- 
teenth protecting  past  acts.  The  one  declaring  what  shall 
be  the  effect  to  be  given  to  the  instruments  to  be  issued,  the 
other  continuing  the  efficacy  of  certain  instruments  before 
then  issued. 

And  lastly,  I  think  the  construction  of  the  sentence  itself 
without  any  external  aid  will  most  naturally  treat  the  licenses 
of  occupation,  certificates  of  sale,  receipts  for  money  and 
location  tickets  therein  mentioned,  as  being  all  of  one  des- 
cription, that  is,  as  having  been  theretofore  "  granted  or 
made"  by  the  Commissioner  of  Crown  Lands  or  some  agent 
of  his. 

For  these  reasons  I  am  of  opinion  the  rule  to  enter  a  non- 
suit should  be  made  absolute. 


Per  cur. — Rule  absolute. 
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John  Boynton  v.  John  Boyd  and  George  A.  Arthurs. 

Interpleader — Chattel  mortgage — Re-filing  within  a  year — Assignment  for 
benefit  of  creditors — Re-filing  not  necessary — Bill  of  sale — Consideration — 
Slat.  20  Vic,  cA.  3. 

One  T.  B.  being  indebted  to  J.  B.  gives  him  a  chattel  mortgage  covering 
the  goods  in  question  in  this  interpleader  to  secure  $648,  dated  the 
5th  of  February,  1858,  which  was  filed  on  the  8th  of  February,  1858, 
and  was  not  subsequently  re-filed.  On  the  12th  of  February,  1858,  T.  B, 
executes  an  assignment  to  R.  &  C.  for  the  benefit  of  creditors,  subject  to 
the  chattel  mortgage.  On  the  29th  of  January,  1859,  T.  B.  makes  an 
absolute  bill  of  sale  to  J.  B.  of  the  same  goods,  which  was  filed  on  the  2nd 
of  February,  1859. 

B,  &  A.,  the  defendants  in  this  suit,  recovered  a  judgment  against  T.  B.  on 
12th  of  September,  1861,  upon  which  a  fi.  fa.  was  issued,  and  the  goods 
in  dispute  seized  the  30th  of  December,  1861. 

J.  B.,  the  mortgagee  in  the  chattel  mortgage,  never  bad  possession  of  the 
goods  in  question.  Upon  an  interpleader  to  try  the  right  to  the  goods  in 
the  chattel  mortgage, 

Held,  that  J.  B.,  never  having  taken  possession  of  the  property  and  no 
copy  of  the  chattel  mortgage  having  been  filed  within  30  days  before  the 
year  expired  from  its  first  filing,  it  ceased  to  be  a  valid  security  against 
the  creditors  of  T.  B.,  or  any  subsequent  purchaser  or  mortgagee  in  good 
faith  for  a  valuable  consideration. 

2nd.  That  the  due  execution  and  proper  filing  of  the  assignment  for  the 
benefit  of  creditors  made  it  a  valid  instrument,  and  that  upon  the  expira- 
tion of  the  chattel  mortgage  at  the  end  of  the  first  year,  this  assignm.ent 
would  take  precedence,  and  cut  it  out,  notwithstanding  it  expressed  on  its 
face  to  be  subject  to  the  chattel  mortgage. 

Srd.  That  the  bil!  of  sale  of  the  28th  January,  1859,  vested  no  title  in  the 
plaintiff,  inasmuch  as  the  interest  of  the  grantor  was  vested  in  trustees 
for  the  benefit  of  creditors,  from  whom  the  plaintiff  did  not  purchase 
bona  fide,  and  for  a  valuable  consideration,  and  the  form  of  affidavit  to 
support  the  instrument  under  the  statute,  being  departed  from,  rendered 
it  invalid.    The  verdict  for  the  defendants  was  therefore  upheld. 

Appeal  from  the  County  Court  of  the  United  Counties 
of  York  and  Peel. 

Interpleader  issue,  wherein  John  Boynton  affirms  and 
John  Boyd  and  George  A.  Arthurs  deny  that  certain  goods  and 
chattels  on  the  13th  of  December,  1861,  seized  in  execution 
by  the  sheriff  of  the  United  Counties  of  York  and  Peel 
under  a  writ  of  fieri  facias  tested  on  the  13th  of  September, 
1861,  and  issued  out  of  the  County  Court  of  the  United 
Counties  of  York  and  Peel,  directed  to  the  said  sheriff  for 
the  having  of  execution  of  a  judgment  of  that  court 
recovered  by  the  said  John  Boyd  and  George  A.  Arthurs  in 
an  action  at  their  suit  against  one  Thomas  Brown,  were,  or 
some  part  thereof  was,  at  the  time  of  the  said  seizure,  the 
property  of  the  said  John  Boynton,  as  against  the  said 
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John  Boyd  and  George  A.  Arthurs,  and  it  was  ordered 
by  the  Hon.  S.  Bealey  Harrison,  the  judge  of  the  said  court, 
pursuant  to  the  statutes  in  such  case  made  and  provided,  that 
the  said  question  should  be  tried  by  a  jury. 

The  case  was  tried  on  the  21st  of  March,  1862,  when  the 
following  evidence  Avas  taken.  Instruments  put  in  and 
admitted : 

1st.  Chattel  mortgage  from  Brown  to  Boynton  to  secure 
$648,  dated  the  5th  of  February,  1858,  and  filed  the  8th  of 
February,  1858.  2nd.  Assignment  for  the  benefit  of  credi- 
tors, dated  and  filed  the  12th  April,  1858,  from  Brown 
to  William  Ross  and  Jeremiah  Carty.  3rd.  Bill  of  sale 
dated  the  29th  of  January,  1859,  and  filed  the  2nd  of  Feb- 
ruary, 1859,  from  Brown  to  Wm.  Boss  and  Jeremiah 
Carty.  These  instruments  all  covered  the  goods  and  chat- 
tels in  question  in  this  cause. 

Thomas  Brown,  for  plaintiff.  (Proved  bill  of  sale  pro- 
duced.) It  was  executed  on  the  day  it  bears  date.  The 
plaintiff  lent  me  six  hundred  and  forty-eight  dollars,  which 
I  secured  to  him  by  chattel  mortgage.  It  was  all  due  when 
the  assignment  was  made,  and  also  when  the  bill  of  sale 
was  executed,  the  plaintiff  has  never  had  possession  of  the 
property,  or  any  part  of  it  conveyed  to  him. 

Cross-examined. — I  have  paid  plaintiff  about  eighty 
dollars,  partly  for  wood  I  got  from  him  and  partly  for  rent 
of  furniture.  There  was  a  written  memorandum  that  I  was 
to  pay  him  twenty  pounds  a-year  as  rent  for  the  use  of  furni- 
ture. It  was  made,  I  think,  in  1858,  when  the  chattel 
mortgage  was  made.  I  never  paid  any  thing  else  on  account 
of  rent.    I  have  been  always  in  possession  up  to  this  time. 

Burns  took  the  following  objections  : 

1st.  Assignment  conveys  only  an  equity  of  redemption* 
It  is  not  an  absolute  conveyance. 

2nd.  Description  of  property  deficient  (in  all  the  deeds.) 

3rd.  Release  clause  in  assignment. 

4th.  Compels  execution  within  a  certain  time. 

5th.  Affidavit  to  bills  of  sale  defective  in  form. 

6th.  No  release  of  covenant  of  Brown,  therefore  still  a 
mortgage  existing. 
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7th.  Affidavit  does  not  shew  date  of  execution. 

Verdict  for  defendants  with  leave  to  plaintiff  to  move  to 
enter  a  verdict  for  him. 

A  rule  for  a  new  trial  having  been  taken  out,  and  upon 
argument  discharged,  the  plaintiff  appealed  from  the  judg- 
ment of  the  court  below  on  the  following,  among  other 
grounds :  "  That  the  chattel  property  being  absolutely 
vested  in  the  assignees  of  Brown  subject  to  the  chattel 
mortgage  originally  given  to  the  plaintiff,  the  assignees  had 
a  right  to  treat  with  the  plaintiff  and  did  so  treat,  and  that 
the  chattels  were  therefore  vested  in  the  plaintiff  for  all 
purposes  of  this  suit  independently  of  Brown,  and  therefore 
for  the  purposes  of  this  suit  registration  of  the  conveyance 
from  them  was  unnecessary.  That  if  registration  was  neces- 
sary, then  the  affidavit  objected  to  is  sufficient,  inasmuch  as 
the  conveyance  is  not  an  ordinary  sale,  the  bona  fides  of 
which  must  be  specially  sworn  to,  but  the  recitals  and  the 
vesting  clause  in  the  instrument  fully  setting  out  the 
reasons  for  making  the  same  and  the  consideration  for  mak- 
ing the  same,  the  affidavit  is  sufficient  in  stating  that  the  bill 
of  sale  (containing  such  recitals)  was  executed  in  good  faith." 

The  case  was  argued  by  Rarman  and  Anderson  for  the 
appellant,  citing  Baldwin  v.  Benjamin,  16  U.  C.  Q.  B.  52 ; 
and  Squair  v.  Fortune,  18  U.  C.  Q.  B.  547. 

Burns  contra. 

Draper,  C.  J. — Brown  is  absolute  owner  of  the  house- 
hold furniture.  On  the  5th  of  February,  1858,  he  mort- 
gaged it  to  Boynton,  the  plaintiff,  to  secure  $648  and 
interest.  This  mortgage  was  filed  on  the  8th  of  February, 
1858.    It  does  not  appear  to  have  been  re-filed. 

On  the  12th  of  April,  1858,  Brown  assigned  this 
same  household  furniture,  subject  to  the  mortgage  to 
Boynton,  to  William  Boss  and  Jeremiah  Carty  in  trust  for 
the  benefit  of  his,  Brown's,  creditors.  This  was  filed  on  the 
the  day  of  its  date. 

On  the  29th  of  January,  1859,  the  trustees  and  Brown 
joined  in  an  absolute  bill  of  sale  of  this  same  furniture  to 
the  plaintiff.    This  was  filed  on  the  2nd  of  February,  1859. 
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Boyd  &  Arthurs  having  recovered  judgment  against 
Brown  on  the  12th  of  September,  1861,  issued  a  fi.  fa, 
against  goods,  on  which  the  sheriff  seized  this  furniture  on 
the  30th  of  December,  1861. 

Boynton  never  had  possession  of  the  property  in  ques- 
tion ;  Brown  had  during  the  whole  period  been  in  posses- 
sion. 

All  these  conveyances  come  under  the  provisions  of  the 
statute  20  Vic,  ch.  3,  as  contained  in  the  Consol.  Stat.  U. 
C,  ch.  45. 

The  possession  never  having  been  changed,  and  no  copy 
of  the  mortgage  having  been  filed  within  thirty  days  before 
the  expiration  of  a  year  from  the  filing  on  the  8th  of  Feb- 
ruary, 1858,  nor  indeed  at  any  time,  the  mortgage  of  the 
5th  of  February,  1858,  ceased  to  be  valid  as  against 
Brown's  creditors,  and  as  against  any  subsequent  purchaser 
or  mortgagee  in  good  faith  for  valuable  consideration. 
'  In  the  meantime,  12th  of  April,  1858,  Brown  conveyed 
the  mortgaged  chattels  to  Ross  and  Carty  for  the  benefit  of 
creditors  subject  to  the  mortgage  to  Boynton.  This  bill  of 
sale  was  duly  registered,  and  being  a  sale  within  the  4th 
section  of  the  act,  the  bill  of  sale  remained  a  valid  convey- 
ance, though  no  renewed  filing  was  made,  the  10th  section 
applying  only  to  mortgages.  When  the  year  from  the 
filing  the  mortgage  expired,  would  not  this  bill  of  sale,  being 
for  the  benefit  of  creditors,  take  priority  over  the  mortgage 
and  cut  it  out  ?  I  think  it  would  ;  for  if  it  had  not  been 
registered  at  all  it  would  have  been  under  the  3rd  section 
absolutely  null  and  void  against  creditors,  and  though  once 
duly  filed,  unless  there  be  a  re-filing  under  the  10th  section, 
such  mortgage  ceases  to  be  valid  as  against  creditors.  The 
bill  of  sale  being  expressed  to  be  given  subject  to  the  mort- 
gage can  make  no  difference,  for  as  long  as  the  mortgage 
was  a  valid  security.  Brown  could  not  make  a  bill  of  sale 
which  would  defeat  it,  and  when  the  mortgage  ceased  to  be 
valid  from  any  cause,  the  bill  of  sale  would  operate  upon 
all  Brown's  interest  in  the  goods ;  and  it  was  a  bill  of  sale 
for  the  benefit  of  creditors  as  against  whom  the  want  of 
43  VOL.  XII, 
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re-filing  made  the  mortgage  ineffectual,  though  still  binding 
as  between  Brown  and  the  plaintiff  Boynton. 

I  look  upon  the  title  of  Ross  and  Carty,  therefore,  as 
having  become  paramount  to  that  of  the  plaintiff  at  the 
expiration  of  a  year  from  the  filing  of  the  mortgage. 

Then,  how  does  it  stand  in  reference  to  the  bill  of  sale  of 
the  29th  of  January,  1859.  By  this,  after  reciting  the 
mortgage  to  plaintiff,  and  the  bill  of  sale  to  Ross  and  Carty, 
and  that  Brown  being  unable  to  redeem,  had,  with  the  con- 
currence of  Ross  and  Carty,  testified  by  their  being  parties, 
agreed  for  the  absolute  sale  to  plaintiff  of  the  mortgaged 
furniture,  freed  from  any  equity  of  redemption  or  other 
claim  of  Brown  thereupon.  Brown,  Ross  and  Carty  grant 
and  sell,  &c.,  that  furniture  to  the  plaintiff  absolutely. 

I  do  not  see  that  Brown  was  a  necessary  party  to  a  con- 
veyance or  sale  of  this  furniture,  the  assignees  being  pos- 
sessed already  of  all  his  interest  therein. 

As  soon  as  the  time  expired  for  re-filing  the  mortgage, 
their  title  would  have  been  absolute  as  representing  creditors, 
at  least  it  is  my  present  impression  that  would  have  been 
the  consequence  of  omitting  to  re-file  the  mortgage  within 
the  year. 

But,  however  this  may  be,  we  must  enquire  under  whom 
is  it  that  the  plaintiff  is  now  deriving  title.  Is  he  to  be 
considered  in  the  light  of  a  purchaser  from  Brown,  or  with- 
out deriving  right  from  him,  as  a  purchaser  only  from  the 
assignees.  If  the  former,  a  due  compliance  with  the  4th  sec. 
of  the  act  is  indispensible  ;  if  the  latter,  then  Ross  and 
Carty  are  the  true  bargainors,  and  the  defendants,  not 
being  their  creditors,  are  not  entitled  to  question  their  bill 
of  sale  to  the  plaintiff. 

The  plaintiff  cannot,  I  think,  maintain  this  latter  view. 

He  is  not  a  purchaser  from  the  assignees  for  valuable 
consideration.  The  true  consideration  apparent  on  the  deed 
is  Brown's  debt  to  the  plaintiff,  and  his  inability  by  paying 
it  to  redeem  the  mortgaged  goods,  and  in  the  face  of  the 
recitals,  and  of  the  nominal  consideration  to  the  assignees, 
I  do  not  see  how  the  plaintiff  can  claim  to  hold  the  goods  as 
by  sale,  within  the  spirit  of  the  act,  from  them.    I  consider 
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him  as  estopped  from  saying  otherwise  than  that  he  was  the 
mortgagee  of  goods  left  in  the  hands  of  the  mortgagor. 
That  his  mortgage,  being  duly  registered,  was  a  valid  security 
for  a  year  ;  that  within  that  year  he  took  a  release  or  con- 
veyance of  the  equity  of  redemption.  After  the  mortgage 
had  ceased  to  be  valid  under  the  statute  as  a  security  against 
creditors,  he  still  left  the  mortgagor  in  possession,  and,  as 
appears  to  me,  under  these  circumstances  it  became  neces- 
sary for  him  to  comply  with  the  requirements  of  the  fourth 
section  of  the  act.  This  he  has  not  done  ;  his  affidavit  as 
bargainee  does  not  state  that  the  sale  is  hond  fide,  and  for 
good  consideration,  but  that  the  "bill  of  sale  was  executed 
in  good  faith  and  for  good  consideration.''  I  cannot  under- 
stand any  good  reason  for  not  following  the  words  of  the 
statute,  and  I  do  not  feel  inclined  to  try  to  support  a  depar- 
ture from  those  words  in  that  part  especially  which  is  the 
very  substance  of  the  affidavit. 

The  following  cases  decided  in  the  Court  of  Queen's 
Bench,  shew  the  necessity  of  strictness  in  this  respect,  and 
I  entirely  agree  in  the  principle  on  which  they  are  founded  : 
Boulton  V.  Smith,  17  U.  C.  Q.  B.  400  ;  Harding  v.  Knowl- 
son,  17  U.  C.  Q.  B.  564 ;  Olmstead  v.  Smith,  15  U.  C.  Q. 
B.  421 ;  Squair  v.  Fortune,  18  U.  C.  Q.  B.  547. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Per  cur. — Appeal  dismissed. 


RyMAL  v.  AsHBBRRY  ET  AL. 

Heir-at-law — Liability  on  covenant  of  ancestor — Legal  assets  by  descent — ■ 
Pleading. 

Declaration,  against  defendants  as  heirs-at-law  of  J.  A.  -who  died  seised  of 
lands,  on  a  covenant  of  J.  A.  to  pay  money,  averring  that  there  is  no 
personal  representative  of  J.  A.  The  defendants  pleaded  riens  per 
descent. 

The  plaintiffs  replied  that  the  equity  of  redemption  in  fee  of  the  said  lands 
subject  to  a  certain  mortgage  to  A.  B.  descended  on  defendants.  On  demur- 
rer, held,  insufficient  for  not  shewing  legal  assets  in  defendants. 

Declaration  stated  that  whereas  one  John  Ashberry,  de- 
ceased, (and  who  in  his  lifetime  was  the  father  of  the  said 
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defendants,  and  whose  heirs  the  defendants  are,  and  from 
whom  the  defendants,  as  such  heirs,  have  inherited  by  de- 
scent certain  lands,  tenements,  and  hereditaments  whereof 
the  said  John  Ashberry,  their  father,  died  seised  ;  to  wit,  the 
south  part  of  lot  No.  16,  in  the  1st  con.  of  the  township  of 
Ancaster,  in  the  county  of  Wentworth,  containing  110  acres, 
(more  or  less,)  heretofore  in  his  lifetime,  to  w^it,  on  the  11th 
day  of  January,  in  the  year  of  our  Lord,  1855,  by  a  certain 
indenture  then  made  between  the  said  John  Ashberry,  since 
deceased,  of  the  first  part,  and  the  plaintiff  of  the  second 
part,  after  reciting  as  in  the  said  indenture  is  recited,  and 
for  the  considerations  therein  mentioned,  did,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with  the 
plaintiff  that  he,  the  said  Jonn  Ashberry,  since  deceased,  his 
heirs,  executors,  or  administrators  should  and  would  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  plaintiff,  his  heirs, 
executors,  administrators,  or  assigns,  the  sum  of  £S7  10s. 
of  lawful  money  of  Canada,  with  interest  thereon  after  the 
rate  of  6  per  cent,  per  annum,  at  the  days  and  times  and 
in  the  manner  following,  that  is  to  say,  the  sum  of  X50,  par- 
cel of  the  said  sum  of  ^87  10s.,  together  with  interest  upon 
the  whole  of  the  said  sum  of  £87  10s.,  after  the  rate  afore- 
said from  the  date  of  the  said  indenture  upon  tlie  1st  day  of 
January,  which  should  be  in  the  year  of  our  Lord,  1859,  and 
the  sum  of  £37  10s.,  residue  of  the  said  sum  of  £87  10s., 
with  interest  on  such  residue  after  the  rate  aforesaid  from 
the  said  1st  day  of  January,  1859,  upon  the  1st  day  of 
January,  which  would  be  in  the  year  of  our  Lord,  1860, 
nevertheless  the  plaintiff  saith  that  the  said  John  Ashberry 
in  his  life-time,  since  deceased,  hath  not,  and  the  defendants 
since  his  death  have  not,  nor  have  any  or  either  of  them 
paid  the  sum  of  X87  10s.  with  interest  thereon  as  aforesaid, 
or  any  part  of  such  sum  or  of  such  interest  thereon  ;  but  to 
pay  the  said  sum  of  X87  10s.,  or  any  part  thereof  and  the 
said  interest  thereon,  or  any  part  thereof,  the  said  John 
Ashberry,  since  deceased,  in  his  life-time  hath,  and  the  said 
defendants  since  his  death  have,  and  each  of  them  hath 
wholly  refused,  and  the  said  defendants  still  do  refuse ;  and 
there  is  no  person  who  is  a  legal  personal  representative  of 
the  said  John  Ashberry,  deceased. 
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The  defendants  pleaded  that  they  had  not  at  the  com- 
mencement of  this  suit,  nor  have  they  since  had,  nor  have 
they  any  Lands,  tenements,  or  hereditaments  by  descent 
from  the  said  John  Ashberry,  deceased,  in  fee  simple. 

The  plaintiff  replied  that  John  Ashberry,  deceased,  in  the 
plaintiff's  declaration  mentioned,  died  seised  of  the  estate 
of  the  equity  of  redemption  in  fee  of  the  southerly  110  acres 
of  lot  No.  16,  in  the  first  con.  of  the  township  of  Ancaster, 
to  have  and  to  hold  to  him,  his  heirs,  and  assigns,  subject 
only  to  a  mortgage  thereon  to  one  Abraham  Hendershot,  his 
heirs  and  assigns,  for  securing  the  payment  of  the  principal 
sum  of  £500,  with  interest  thereon,  and  that  the  said  equita- 
ble estate  of  inheritance  in  fee  on  the  said  lands  and  tene- 
ments, upon  the  decease  of  the  said  John  Ashberry,  became 
vested  and  still  is  vested  in  the  said  defendants,  their  heirs 
and  assigns,  as  tenants  in  common  in  fee  by  descent  from  the 
said  John  Ashberry,  deceased,  who  died  intestate,  and 
•whose  heirs  the  defendants  are. 

Demurrer. — That  this  action  can  only  be  maintained 
against  the  defendants  in  respect  of  the  descent  of  the  legal 
estate  in  lands  of  their  ancestor ;  whereas  the  said  replica- 
tion shews  that  only  an  equitable  estate  descended  to  the  de- 
fendants. 

C.  S,  Patterson^  for  the  demurrer,  cited  Plunket  v. 
Penson,  2  Atk.  294;  Solley  v.  Gower,  2  "Vernon,  61; 
Lewin  on  Trusts,  651;  Clay  v.  Willis,  1  B.  &  C.  364; 
Williams  on  Exrs.  1519. 

Gwynne,  Q.  C,  contra. 

Draper,  0.  J. — It  has  been  generally  understood,  and 
has  been  occasionally  assumed  or  recognised  to  be  law  by 
different  judges,  that  the  heir  (in  Upper  Canada)  having  as- 
sets by  descent,  is  liable  to  the  specialty  debt  of  his  ances- 
tor. Por  instance,  I  may  cite  the  judgment  of  Sherwood, 
J.,  in  Forsyth  v.  Hall,  Dra.  Rep.  308,  when  that  learned 
judge  said :  "  When,  by  the  law  of  England,  real  estates 
are  assets  to  satisfy  creditors  in  this  province,  then  the  heir 
is  the  legal  representative  of  the  ancestor,  and  may  be  sued 
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if  the  creditor  elects  that  course."  Nevertheless  a  large 
portion  of  the  reasoning  on  which  the  judgment  in  that  case, 
viz.,  that  lands  are  liable  to  execution  upon  judgments 
against  the  executors  and  administrators,  will  be  found  to 
sustain  the  proposition,  that,  if  that  conclusion  be  sound,  the 
executors  and  administrators  and  not  the  heir  should  be  sued 
for  the  specialty  as  will  as  the  simple  contract  debts  of  the 
ancestor. 

Since  the  decision  of  Gardner  v.  Gardner,  it  has  been  con- 
sidered as  entirely  settled  that  lands  of  a  testator  or  intes- 
tate can  be  sold  under  the  authority  of  a  judgment  against 
the  executor  or  administrator  for  simple  contract  as  well  as 
specialty  debts.  The  facility  of  obtaining  execution  against 
lands  by  such  a  judgment,  has  no  doubt  rendered  the  action 
against  the  heir  or  devisee  on  the  specialty  debt  of  the  an- 
cestor or  testator  unfrequent,  if  not  as  it  were  obsolete. 
Scarcely  an  in^^tance  of  such  a  suit  until  the  present  has,  so 
far  as  my  memory  serves,  been  brought  under  the  notice  of 
the  courts  since  I  have  been  on  the  bench.  There  is  the 
case  of  Yankoughnet  v.  Ross,  7  U.  C.  Q.  B.  248,  according 
to  the  marginal  note  of  which  this  action  must  fail,  for  it 
states,  that  in  this  province  the  heir  is  only  liable  on  descent 
of  lands  for  the  debt  of  his  ancestor — he  is  not  liable  for  un- 
liquidated damages,  as,  for  instance,  upon  his  ancestor's  cove- 
nant for  good  title.  Whereas  the  judgment  of  the  court  is 
expressly  founded  on  the  5th  (not  15th  as  printed)  section  of 
statutes  3  and  4,  W.  &  M.,  ch.  14,  though  the  statement  of 
the  pleadings  hardly  brings  out  the  fact  with  sufficient  pro- 
minence, that  the  heir,  though  he  had  lands  by  descent,  had 
sold  them  before  any  process  was  issued  against  him.  Dyke 
V.  Sweeting,  Willes,  585,  decides  that  covenant  will  lie 
against  the  heir  on  a  covenant  by  which  the  ancestor  bound 
himself  and  his  heirs.  Frazer  v.  Wright,  16  U.  C.  Q.  B. 
514,  shewed  no  pretence  for  an  action  against  the  heir. 
Whether  if  a  judgment  were  recovered  on  any  cause  of  ac- 
tion at  common  law  against  the  heir,  the  proceedings  against 
lands  would  treat  them  as  lands  whereof  the  ancestor  died 
seised,  and  therefore  liable  to  sale  by  fi.  fa.  under  the  stat. 
5  Geo.  2,  or  whether  the  English  remedy  by  elegit  would  bQ 
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the  proper  remedy  would  be  a  question.  The  court  abstain- 
ed from  expressing  an  opinion  on  the  latter  point  in  Doe 
Henderson  v.  Burtch,  2  old  series,  514. 

If  an  elegit  were  the  proper  remedy  on  the  judgment 
against  the  heir,  it  is  easy  to  suggest  difficulties  that  might 
arise  in  the  sheriff's  office  in  case  another  creditor  who  had 
recovered  judgment  against  the  executor  or  administrator^ 
were,  subsequently  to  the  elegit,  to  put  a  fi.  fa.  against  the 
lands  in  the  sheriff's  hands ;  and  assuming  that  the  lands  of 
the  ancestor,  which  have  descended,  are  liable  to  satisfy  the 
ancestor's  debts  under  the  5  Geo.  2,  by  sale  on  fi.  fa.^  and 
not  as  being  the  lands  of  the  heir,  it  does  not  strike  one  at 
first  sight  how  the  return  of  execution  against  goods,  which 
our  statute  makes  a  condition  precedent  to  the  obtaining  ex- 
ecution against  land,  is  to  be  obtained. 

Then  coming  directly  to  the  point  in  question,  the  legisla- 
ture have  enacted  that  the  sheriff  upon  a  fi.  fa.  against  the 
lands  of  a  mortgagor  may  seize,  sell,  and  convey,  in  like 
manner  as  any  other  real  estate  may  be  seized  in  execution, 
sold  and  conveyed,  all  the  legal  and  equitable  interest  of 
such  mortgagor  in  any  mortgaged  lands.  But  the  language 
made  use  of  does  not,  in  my  opinion,  press  upon  the  court 
the  necessity  of  deciding  that  the  character  of  such  property, 
as  assets  by  descent  is  altered,  and  that  by  reason  of  the  ex- 
tension of  a  particular  remedy  against  the  equitable  interest 
of  a  mortgagor  in  fee  we  must  hold  that  an  action  founded 
upon  the  descent  of  such  equitable  interest  is  given  against 
his  heir. 

In  almost  every  instance  a  judgment  against  the  executor 
or  administrator  will  reach  whatever  could  be  reached  by  a 
judgment  against  the  testator  or  intestate,  and  the  allega- 
tion contained  in  the  declaration,  that  there  is  no  legal  per- 
sonal representative  of  the  deceased,  does  not  establish  the 
plaintiff's  case,  for  it  shews  no  reason  why  there  should  not 
be.  And  if  this  should  turn  out  to  be  in  some  respects  an 
exceptional  case,  that  would  not,  in  my  judgment,  justify  us 
in  affirming  the  general  proposition  contended  for. 

On  the  whole,  I  am  of  opinion  there  should  be  judgment 
for  the  demurrer. 

Per  cwr.— Judgment  for  demurrer. 
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Mart  Barker  v.  Rolph  Davis. 

Devise — Will- — Limitation  of  estate  over  upon  bankruptcy — Hot  valid. 

A  testator,  after  devising  all  Lis  real  estate  to  his  daughter,  and  in  the 
event  of  her  death  v^ithout  issue  to  trustees  for  the  benefit  of  his  sister's 
children,  makes  the  follov^ing  bequest: 

Sixthly. — I  will  and  bequeath  to  Mrs.  Mary  Barker  in  consideration  of 
her  long  services  to  my  late  brother  M.  and  myself,  as  follows,  viz., 
twenty  pounds  per  annum  during  her  life,  to  be  a  charge  upon  the  Van- 
Every  or  Mackenzie  tract  hereinbefore  mentioned,  Second. — The  whole 
of  my  household  furniture,  bedding,  linen  and  kitchen  utensils. 

Third. — During  the  minority  of  my  aforesaid  daughter  Sophia  Elizabeth, 
the  use  of  my  present  dwelling-house  and  grounds  contiguous,  viz.,  the 
orchard,  orchard-field,  meadow-field,  and  potato  patch  immediately 
helow  the  dwelling-house  ;  also  the  use  of  the  driving-house,  but  not  the 
barn,  to  which  there  must  be  a  back  yard  and  lane  allowed  out  of  the 
orchard-field.  But  as  these  several  bequests  are  intended  for  her  aliment  and 
support  and  not  attachable  by  her  creditors  ;  I  declare  that  should  any  credi- 
tor succeed  in  attaching  any  or  all  of  them,  that  they  shall  immediately  revert 
to  the  general  fund  of  my  estate  to  be  appropriated  to  the  use  of  my  said 
daughter  Sophia  Elizabeth.^' 

Upon  a  special  case  for  the  opinion  of  the  court  upon  the  clause  above  set 
out, 

Held,  that  the  reversion  over  of  the  chattels  was  invalid,  and  that  the 
devisee  under  the  will  was  entitled  to  the  verdict. 

Special  Case. 

The  declaration  complained  that  the  defendant,  on  or 
about  the  22nd  day  of  October,  1860,  wrongfully  took  away 
and  unjustly  retained  an.d  deprived  the  plaintift'  of  the  use 
and  possession  of  her  cattle,  goods,  and  chattels  (enume- 
rating them.)  And  the  plain tilf  claimed  a  return  of  the 
said  goods  and  chattels  or  their  value,  and  seventy-five 
pounds  for  their  detention. 

The  defendant  pleaded  that  he  did  not  nor  doth  he  detain 
the  said  cattle,  goods  and  chattels,  or  any  of  them,  or  any 
part  thereof,  as  alleged. 

2nd.  And  for  a  second  plea  in  this  behalf,  except  as  to  a 
pair  of  slippers  and  a  black  satin  dress  in  the  declaration 
mentioned,  and  all  the  articles  therein  enumerated  after  the 
said  black  satin  dress,  the  defendant  says  that  the  said  cattle, 
goods  and  chattels  in  the  declaration  mentioned  were  not 
nor  was  any  part  thereof,  except  as  aforesaid,  the  cattle, 
goods  or  chattels  of  the  plaintiff. 

It  was  agreed  that  the  plaintilF  was  entitled  to  recover  in 
respect  of  the  goods  enumerated  in  the  list  annexed  marked 


BARKER  V.  DAVIS. 


345 


"  A.''  and  that  a  verdict  for  the  same  should  be  entered  for 
the  plaintiff,  with  sixty  dollars  damages,  and  the  value  of 
the  same  was  admitted  to  he  beyond  the  jurisdiction  of  the 
county  court. 

It  was  also  agreed  that  the  defendant  was  entitled  to 
recover  in  respect  of  the  goods  enumerated  in  the  schedule 
annexed,  marked  "B.,"  the  same  having  been  delivered  by 
the  defendant  to  the  plaintiff  before  the  commencement  of 
this  suit. 

As  to  the  rest  of  the  goods  in  the  declaration  mentioned, 
the  parties  agreed  on  the  following  case  for  the  opinion 
of  the  court,  and  it  was  agreed  that  a  verdict  should  be  entered 
for  the  plaintiff  in  respect  of  the  same,  damages  fifteen 
dollars,  subject  to  the  opinion  of  the  court  on  the  following 
case : 

The  plaintiff  claims  title  to  the  goods  in  question,  as 
having  been  in  possession  of  the  same  under  and  by  virtue 
of  a  bequest  to  her  contained  in  the  last  will  and  testament 
of  James  Hector  McKenzie,  of  which  will  a  copy  shall  be 
read  and  taken  as  part  of  this  case. 

The  goods  were  before  the  commencement  of  this  suit 
seized  under  an  execution  issued  out  of  the  division  court 
against  the  plaintiff,  by  a  creditor  of  hers,  acting  at  the  insti- 
gation and  request  of  the  defendant. 

The  defendant  claimed  title  to  the  goods  under  the  said  will, 
through  his  wife  Sophia  Elizabeth,  the  daughter  and  devisee  of 
the  said  McKenzie.  It  was  admitted  for  the  purposes  of  this 
suit  that  the  plaintiff  had  not  been  paid  the  annuity  given  to 
her  by  the  will,  owing  to  the  inability  of  the  said  McKenzie's 
estate,  and  of  the  executors  of  his  will,  to  pay  the  same,  and 
that  the  plaintiff 's  dependence  for  her  livelihood  rested  on 
the  provisions  made  for  her  by  the  will. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover  in  respect  of  the  last  mentioned  goods, 
then  judgment  to  be  entered  for  the  plaintiff  in  respect  of 
the  same,  damages  fifteen  dollars,  and  their  value  was  admitted 
to  be  beyond  the  jurisdiction  of  the  county  court. 

If  the  court,  however,  should  be  of  opinion  that  the  defen- 
dant was  entitled  to  the  same,  judgment  to  be  entered  for 
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the  defendant  for  having  a  return,  &c.,  with  his  costs  of 
defence. 

It  being  understood  that  the  sums  above  agreed  upon  as  the 
damages  were  to  cover  the  value  of  all  and  every  of  the  articles 
or  goods  which  had  not  been  replevied. 

The  last  will  and  testament  and  codicil  thereto  of  James 
Hector  Mackenzie,  late  of  the  township  of  Oneida,  county  of 
Haldimand,  in  the  province  of  Canada,  Esquire,  deceased,  was 
put  in  and  was  in  the  words  following  : 

"  This  is  the  last  will  of  me,  James  Hector  Mackenzie,  of 
the  township  of  Oneida,  and  county  of  Haldimand,  gentle- 
man. 

"  Firstly. — I  revoke  all  former  wills  made  by  me,  including 
one  now  in  the  possession  of  George  S.  Tiffany,  of  the  city 
of  Hamilton,  Esquire. 

"  Secondly.— I  will,  devise,  and  bequeath  to  my  daughter 
Sophia  Elizabeth,  now  living  with  me,  her  heirs,  executors, 
and  assigns,  the  following  real  estate,  situate  in  the  town- 
ship of  Oneida,  aforesaid,  viz. : 

^'Firstly.- — The  estate  of  Ardross,  lying  on  Mackenzie's  creek, 
and  containing  by  admeasurement  eight  hundred  and  forty- 
five  acres  and  a  half,  more  or  less,  together  with  the  lands 
overflowed  by  the  mill-dam  at  high  water  mark,  as  more 
particularly  set  forth  in  the  patent  from  the  Crown. 

"  Secondly. — The  estate  commonly  known  as  the  YanEvery 
or  Mackenzie  tract,  lying  on  the  Grand  River,  opposite  the 
village  of  York,  and  containing  by  admeasurement  two  hun- 
dred and  seventeen  acres  and  a  half,  more  or  less. 

"  Thirdly. — In  the  event  of  my  said  daughter  Sophia 
Elizabeth  dying  without  issue,  then  I  will,  devise,  and  bequeath 
the  whole  of  the  before  mentioned  real  estate  in  trust  to  my 
brother,  Hugh  Mackenzie,  Esquire,  of  Ardross  and  Dun- 
donnell,  in  the  county  of  Ross,  Scotland,  to  be  by  him  sold, 
and  the  proceeds  paid  over  to  my  sister  Mary's  children,  in 
equal  proportions. 

"Fourthly. — I  will,  devise,  and  bequeath  to  my  said 
daughter  Sophia  Elizabeth,  her  heirs,  executors,  and  assigns, 
all  and  any  other  real  estate  not  particularly  mentioned  in 
this  will,  of  which  I  may  die  possessed. 
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"  Fifthly. — I  will,  devise,  and  bequeath  to  my  said 
daughter  Sophia  Elizabeth,  my  gold  watch,  chain,  and 
seals,  my  two  silver  watches  and  chains,  my  rings,  my 
doubled  barrelled  gun  and  rifle,  my  books,  pictures  and 
maps. 

"  Sixthly. — I  will  and  bequeath  to  Mrs.  Mary  Barker,  in 
consideration  of  her  long  services  to  my  late  brother  Murdo 
and  myself,  as  follows,  viz.: 

"  Firstly. — Twenty  pounds  per  annum  during  her  life,  to  be 
charged  upon  the  VanEvery  or  Mackenzie  tract,  hereinbefore 
mentioned. 

"Secondly. — The  whole  of  my  household  furniture,  bedding, 
linen,  and  kitchen  utensils. 

"  Thirdly. — During  the  minority  of  my  aforesaid  daughter, 
Sophia  Elizabeth,  the  use  of  my  present  dwelling  house  and 
grounds  contiguous,  viz.,  the  orchard,  orchard-field,  meadow- 
field,  and  potatoe  patch  immediately  below  the  dwelling 
house.  Also,  the  use  of  the  driving  house,  but  not  the  barn, 
to  which  there  must  be  a  back-yard  and  lane  allowed  out  of 
the  orchard-field.  But  as  these  several  bequests  are  intended 
for  her  aliment  and  support  and  not  attachable  by  her  credi- 
tors^ 1  declare  that  should  any  creditor  succeed  in  attaching 
any  or  all  of  them  that  they  shall  immediately  revert  to  the 
general  fund  of  my  estate^  to  be  appropriated  to  the  use  of 
my  said  daughter,  Sophia  Elizabeth. 

"  Seventhly. — I  entrust  the  education  of  my  daughter, 
Sophia  Elizabeth,  to  John  Barkly  Ellison,  of  the  city  of 
Hamilton,  and  desire  that  she  may  be  sent  to  a  seminary  as 
soon  as  possible  after  my  decease. 

"  Eighthly.— I  will  and  devise  that  as  soon  as  the  funds 
will  admit,  twenty-five  pounds  be  applied  by  my  executors 
hereinafter  named,  for  the  purpose  of  bringing  the  body  of 
my  late  brother,  Murdo,  to  the  Grand  River,  to  be  interred 
beside  me. 

"Ninthly. — I  will  and  request  that  as  soon  as  the  funds 
will  permit,  my  executors  hereinafter  named  shall  appropri- 
ate twenty-five  pounds  each  to  themselves  for  the  purpose  of 
purchasing  a  ring,  snujBF-box,  or  some  other  memorial  in 
token  of  their  honourable  conduct  in  accepting  and  carrying 
out  this  trust. 
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"  Tenthly. — I  will  and  direct  that  my  executors  shall 
within  as  short  a  time  as  possible  after  my  decease,  proceed 
to  the  sale  of  my  farm  stock,  crop,  and  farming  implements, 
carriage,  waggons,  and  sleighs,  and  out  of  the  proceeds  to 
pay  all  my  just  debts  and  funeral  expenses,  and  should  the 
same,  contrary  to  my  expectations,  be  found  insufficient  for 
that  purpose,  then  I  will  and  direct  that  they  shall  dispose 
of  my  right,  title,  and  interest  in  lot  number  fifteen,  in  the 
sixth  concession  of  the  township  of  Oneida  aforesaid,  com- 
monly called  the  Robinson  lot,  and  the  surplus  carried  to  the 
general  fund,  to  be  appropriated  to  the  use  of  my  daughter, 
Sophia  Elizabeth,  aforesaid. 

"  And  lastly. — I  hereby  constitute  and  appoint  James 
Tavish,  of  the  township  of  Seneca,  and  county  aforesaid, 
merchant,  John  Barkly  Ellison,  of  the  city  of  Hamilton, 
gentleman,  and  William  Smith,  of  the  township  of  Glandford, 
in  the  county  of  Wentworth,  deputy  provincial  land  surveyor, 
the  executors  of  this  my  last  will  and  testament. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  this  fifteenth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-two. 

"  Signed,  sealed,  and  published  in  the  presence  of  us  who 
at  the  request  of  the  said  testator,  and  in  the  presence  of 
each  other,  have  hereunto  set  our  hands  as  attesting  witnesses 
hereunto." 

(Signed)    "J.  H.  Mackenzie."  [L.S.] 

Codicil  to  my  before  will  and  testament : 
"Firstly. — In  the  event  of  the  before  mentioned  Mrs. 
Mary  Barker  behaving  ill  to  any  one  or  all  of  my  executors 
aforesaid,  or  speaking  ill  of  myself,  I  hereby  cancel  the  be- 
quests made  by  me  to  the  aforesaid  Mary  Barker. 

"  Secondly. — I  will  and  devise  that  Robert  Barker,  son 
of  the  aforesaid  Mrs.  Mary  Barker,  shall  be  clothed,  educated 
and  boarded  at  a  respectable  seminary  for  such  time  as  the 
aforesaid  John  Barkly  Ellison  shall  deem  necessary,  and.that 
on  the  completion  of  his  education  a  sum  of  money  not  exceed- 
ing one  hundred  pounds  currency  shall  be  handed  him  for 
the  purpose  of  stocking  a  farm,  or  for  such  other  purpose  as 
the  aforesaid  John  Barkly  Ellison  shall  discern.  The 
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amount  necessary  for  these  bequests  to  be  a  burden  upon  the 
real  estate  aforesaid  bequeathed  to  my  daughter,  Sophia 
Elizabeth,  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  this  fifteenth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty- two. 

"  Signed,  sealed,  and  published  in  the  presence  of  us  who 
at  the  request  of  the  said  testator,  and  in  the  presence  of  each 
other,  have  hereunto  set  our  hands  as  attesting  witnesses  here- 
unto." 

(Signed.)  "J.H.Mackenzie." 

The  case  was  argued  by  O'Beilly,  Q.  C,  for  the  plaintiff; 
and  Qraigie,  for  the  defendant.  The  following  authori- 
ties were  cited,  Wilkinson  v.  Wilkinson,  3  Swan.  515 ; 
Cooper  V.  Wyatt,  5  Madd.  482;  Yarnold  v.  Moorhouse, 
1  R.  &  M.  364;  Kearsley  v.  Woodcock,  3  Hare,  185; 
Carter  v.  Carter,  3  K.  &  J.  61T. 

Draper,  C.  J. — The  plaintiff  is  to  have  the  household 
furniture,  according  to  the  words  first  used,  absolutely ;  but 
afterwards  restricted  thus:  "As  these  several  bequests  are 
intended  for  her  aliment  and  support,  *  *  *  *  * 
I  declare  that  should  any  creditor  succeed  in  attaching  any 
or  all  of  them,  that  they  shall  immediately  revert  to  the 
general  fund  of  my  estate,  to  be  appropriated  to  the  use  of 
my  said  daughter." 

The  property  on  the  contingency  happening  is  given  over. 
If  so,  has  the  plaintiff  any  right  ? 

The  authorities  are  very  clear  and  strong  upon  this  ques- 
tion, where  the  gift  is  only  for  life.  In  Brandon  v.  Eobinson, 
18  Yes.  429 ;  Lord  Eldon  says  :  "  There  is  no  doubt  that  pro- 
perty may  be  given  to  a  man  until  he  shall  become  bankrupt. 
It  is  equally  clear,  generally  speaking,  that  if  property  is  given 
to  a  man  for  his  life  the  donor  cannot  take  away  the  incidents 
to  a  life  estate,  and  as  I  have  observed,  a  disposition  to  a  man 
until  he  shall  become  bankrupt,  and  after  Ms  hankrwptcy 
over,  is  quite  different  from  an  attempt  to  give  to  him  for 
his  life  with  a  proviso  that  he  shall  not  sell  or  alien  it.  If 
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that  condition  is  so  expressed  as  to  amount  to  a  limitation 
reducing  the  interest  short  of  a  life  estate,  neither  the  man 
nor  his  assignees  can  have  it  beyond  the  period  limited." 

In  Yarnold  V.  Moorehouse,  cited  above,  Lord  Lyndhurst  con- 
firms the  same  doctrine,  which  seems  to  me  entirely  applicable 
to  the  present  case  in  all  but  one  respect.  There  is  a  gift 
limited  by  the  contingency  of  any  creditor  succeeding  in  at- 
taching the  thing  given,  in  which  case  it  is  to  go  over.  The 
contingency  has  happened,  and  the  gift  over  must  take  eflfect 
unless  it  falls  within  the  equally  well  established  principle 
that  a  qualification  repugnant  to  a  preceding  absolute  gift  is 
void. 

In  the  cases  referred  to  at  the  argument  and  on  which  the 
plaintiff's  counsel  relied,  the  gift  was  not  an  absolute  gift  of 
the  thing,  but  limited  in  duration  in  the  first  instance. 
Here  the  testator  gives  to  defendant — first,  an  annuity 
charged  upon  real  estate  for  her  life.  Second,  the  whole  of 
his  household  furniture,  bedding,  linen  and  kitchen  utensils. 
Third,  the  use  of  a  dwelling-house,  during  the  minority  of 
the  testator's  daughter,  and  then  comes  the  limitation 
which  gives  rise  to  this  question.  This  appears  to  me  to 
come  within  the  language  of  the  Lord  Chancellor  in 
Malim  v.  Keighley,  (2  Ves.  Jr.  533,)  "Where  there  is  a 
gift  of  the  absolute  ownership  a  devise  over  in  whatever 
terms  conceived  is  void."  I  see  nothing  to  have  prevented 
the  plaintiff  from  having  sold  this  household  furniture  im- 
mediately upon  the  testator's  death.  There  is  no  restriction 
on  her  so  doing,  and  no  ulterior  disposition  if  she  does,  or 
attempts  to  do  so.  I  cannot  even  say  that  he  shews  an 
intent  that  the  residuary  legatee  is  to  have  this  property 
half  so  strongly  as  he  shews  a  desire  that  the  creditors  of 
Mrs.  Barker  shall  not  get  any  benefit  from  it.  Rather  than 
that  he  expresses  an  intention  to  take  it  from  her,  and  to 
make  it  part  of  the  residue  of  his  estate.  I  must  say  I 
think  this  was  an  absolute  gift  to  Mrs.  Barker,  and  that  the 
gift  over  is  inoperative. 

In  re  Andrew's  will,  (6  Jur.  N.  S.  114,)  is  a  strong  case 
in  favour  of  this  conclusion. 

In  my  opinion  the  verdict  should  be  entered  for  the  plaintiff. 

Per  cur* — Verdict  for  plaintiff. 


BARKER  V.  DAVIS. 


351 


See  Brandon  v.  Robinson,  18  Ves.  429 ;  Dommott  v. 
Bedford,  6  T.  R.  684 ;  Rochford  v.  Hackman,  9  Hare,  475 ; 

16  Jur.  212 ;  Joel  v.  Mills,  3  K.  &  J.  458 ;  Yarnold  v. 
Moorhouse,  1  Russ.  &  M.  364  ;  Lear  v.  Leggett,  2  Sim. 
479,  which  collects  most  of  the  cases ;  also,  1  Russ.  &  M.  690 ; 
Green  v.  Spicer,  1  Russ.  &  M.  395;  Twopeny  v.  Peyton, 
10  Sim.  487 ;  Godden  v.  Crowhurst,  10  Sim.  642 ;  Martin 
V.  Margham,  14  Sim.  230 ;  Wallace  v.  Anderson,  16  Beav. 
533 ;  Wilkinson  v.  Wilkinson,  3  Swan.  515 ;  In  re  Stulz, 

17  Jur.  615. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar : — William  Fr  eel  and,  Frederick  John  Dignan 
Smith,  William  John  Simcob  Kerr,  Stafford  Light- 
BURNE,  John  Paterson,  Thomas  Babington  McMahon, 
Frank  Evans,  James  Bethune. 
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Present : 

The  Hon.  William  Henky  Draper,  C.  B.,  C.  J. 

u         u     "VViLLIAM  BUEL  RiCHARDS,  J. 

"      "    Joseph  Curran  Morrison,  J. 


Corporation  op  Chatham  v.  McCrea  eT  al. 

Bond — Surety—Notice  of  defatilt  of  'principal. 

W.  McC.  and  R.  S.  W.  (the  defendants)  enter  into  a  bond  conditioned  that 
one  McK.  shall  pay  to  the  plaintiffs  certain  rent  in  equal  monthly  pay- 
ments, with  a  proviso  *'  that  the  said  municipality  (the  plaintiffs)  shall  on 
default  being  made  by  the  said  C.  McK.  in  the  payment  of  the  said  amount 
monthly,  give  notice  thereof  to  the  said  obligors."  Upon  an  action  brought 
for  non-payment  and  breach  of  the  bond,  it  appeared  the  payments  were 
to  be  made  on  the  last  day  of  each  month,  beginning  with  the  last  of 
January,  1861. 

The  first  payment  was  made  the  1st  of  February,  the  next  the  8th  of  March, 
the  third  the  19th  of  April,  the  fourth  the  14th  of  June,  and  some  irregu- 
lar amounts  between  that  day  and  the  15th  of  November  were  paid. 

The  first  notice  given  was  on  the  15th  of  August,  1861,  the  second  on  the 
28th  of  September,  and  the  last  on  the  28th  of  December,  1861. 

Held,  that  the  proviso  for  notice  was  to  be  considered  as  a  condition  prece- 
dent to  the  plaintiffs'  right  to  call  upon  the  defendants  as  sureties,  and 
that  notice  of  default  not  having  been  given  within  a  reasonable  time,  the 
defendants  were  relieved.  The  question  of  reasonable  notice  is  one  for  a 
jury,  but  the  undisputed  facts  leaving  no  doubt  what  the  decision  of  a 
jury  should  be,  the  court  ordered  a  nonsuit  to  be  entered. 

Declaration  on  a  bond  made  by  defendants  to  plaintiffs, 
in  a  penalty  of  £600,  subject  to  a  condition,  after  reciting 
that  one  Charles  McKeugh  had  purchased  the  fees  arising 
from  the  market  in  the  town  of  Chatham,  for  the  rent  or  sum 
of  $1360,  payable  in  12  equal  monthly  instalments,  as  set 
forth  in  the  indenture  of  lease  granted  to  the  said  McKeugh, 
and  that  defendants  had  agreed  to  become  sureties  for  him, 
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that  the  said  McKeugh  should  pay  to  the  treasurer  of  the 
plaintiffs  the  said  rent  or  sum,  at  the  times  and  in  the  man- 
ner mentioned  in  the  lease,  and  should  perform,  keep,  &c., 
all  the  duties,  rules  and  regulations,  and  other  things 
required  of  him  as  market  clerk  to  the  said  corporation  for 
the  year  1861,  and  following  the  said  condition  there  was  a 
proviso  that  the  said  municipality  should,  on  default  by 
McKeugh  in  the  payment  of  the  said  amount  monthly,  give 
notice  thereof  to  the  defendants. 

Breach,  that  McKeugh  did  not  pay,  and  there  remained 
due  by  him  the  sum  of  $600.  Second  breach,  that  McKeugh 
did  not  perform,  &c.,  the  duties,  rules  and  regulations  and 
other  things  required  of  him  as  market  clerk. 

Averment,  that  all  conditions  were  fulfilled,  and  all  things 
happened  to  entitle  plaintiffs  to  recover. 

Pleas.— 1st,  That  although  the  said  McKeugh  made  de- 
fault in  the  payment  of  the  first  and  of  several  subsequent  in- 
stalments, contrary  to  his  covenants,  yet  the  plaintiffs  did 
not  give  any  notice  whatever  of  such  default  to  the  defen- 
dants. 

2nd.  That  McKeugh  did  perform,  &c.,  all  the  duties, 
rules  and  regulations,  and  other  things  required  of  him  as 
such  market  clerk  of  defendants. 

The  plaintiffs  took  issue  on  these  pleas. 

The  case  was  tried  in  April,  1862,  at  Chatham,  before 
Hagarty^  J.  The  bond  was  put  in,  and  it  appeared  that 
after  the  condition  that  if  McKeugh  should  pay,  &c.,  the 
obligation  should  be  null  and  void,  otherwise  to  be  and 
remain  in  full  force  and  effect,"  the  following  words  were 
added  by  interlineation:  "provided  always,  that  the  said 
municipality  shall  on  default  being  made  by  the  said  Charles 
McKeugh  in  the  payment  of  the  said  amount  monthly,  give 
notice  thereof  to  the  said  obligors."  The  plaintiffs  only 
proceeded  on  the  first  breach,  viz.,  non-payment  by  Mc- 
Keugh. 

The  lease  was  also  put  in,  by  which  the  plaintiffs  in  con- 
sideration of  $1360,  to  be  paid  as  rent  by  McKeugh  to  the 
treasurer  of  plaintiffs,  demised  to  him  for  a  year,  ending  the 
last  Saturday  in  December,  1861,  the  fees  arising  from  the 
45  VOL.  XII. 
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public  market  in  the  town  of  Chatham.  And  McKeugh 
covenanted  to  pay  the  rent  in  twelve  equal  monthly  instal- 
ments, the  first  to  be  paid  on  the  last  day  of  January,  1861, 
and  each  of  the  other  instalments  to  be  paid  on  the  last  day 
of  every  succeeding  month.  There  were  other  covenants  not 
material  to  be  noticed,  and  at  the  end  a  proviso  that  in  de- 
fault of  due  payment  and  fulfilment  of  the  other  covenants 
the  plaintiffs  might  enter  upon,  possess,  and  enjoy  the  said 
market  fees  notwithstanding  the  lease. 

By  a  statement  rendered  by  the  treasurer  of  the  plaintiffs, 
it  appeared  that  the  monthly  payment  for  January  was  not 
made  until  the  the  1st  of  February,  1861 ;  that  for  February 
was  made  on  the  8th  of  March ;  that  for  March  on  the  19th 
of  April.  The  next  payment  for  April  was  not  made  until 
the  14th  of  June.  No  payment  was  then  made  until  the 
2nd  of  August,  between  which  day  and  the  15th  of  November, 
1861,  there  was  paid,  mcluding  both  days,  the  gross  sum  of 
$340,  making  a  total  of  seven  months'  rent,  amounting  to 
$793  32. 

A  notice  was  given  to  each  of  the  defendants,  dated  the 
10th  of  August,  1861,  by  the  town  clerk  of  the  plaintilFs, 
that  McKeugh  was  a  considerable  sum  in  arrears  in  his  "  pay- 
ments of  the  rent  of  the  market  fees."  This  was  the  first 
notice  given.  Subsequent  notices  were  given  respectively 
dated  the  28th  of  September  and  the  28th  of  December, 
1861,  by  the  last  of  which  an  arrearage  of  $566.88  was 
claimed.  Another  letter  claiming  $552.48,  and  threatening 
legal  proceedings  against  defendants  as  McKeugh's  sureties, 
was  written  to  them  on  the  24th  of  January,  1862.  At  the 
end  of  July,  1861,  the  sum  of  $340  was  due,  over  and  above 
all  payments  made.  On  the  2nd  of  August  a  payment  of 
$50  was  made,  so  that  on  the  10th  of  August  McKeugh  was 
$290  in  arrear. 

It  was  agreed  defendants  should  have  leave  to  move  to 
enter  a  nonsuit  on  the  objection  that  no  sufficient  notice 
of  default  was  given.  There  was  no  contest  as  to  the  fore- 
going facts,  and  it  was  left  to  the  Court  to  apply  the  law 
thereto,  and  the  plaintiffs  had  a  verdict  for  the  full  amount 
claimed. 
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In  Easter  term  A.  MoNahh  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit ;  or  to  reduce  the  ver- 
dict to  such  sum  as  the  court  should  determine,  according  to 
the  leave  reserved. 

In  the  following  term  Uccles,  Q.  C,  and  Atkinson  shewed 
cause,  and  McNahh  supported  his  rule. 

Draper,  C.  J. — I  do  not  perceive  that  any  leave  was 
reserved  to  move  to  reduce  the  verdict. 

Taking  the  proviso  as  attached  to  and  connected  with  the 
words  immediately  preceding  it,  namely,  that  the  obligation 
should  be  "  null  and  void,  otherwise  to  remain  in  full  force 
and  effect,"  the  fair  meaning  is,  that  if  McKeugh  makes 
default,  the  bond  is  to  be  in  full  force  and  effect,  provided 
the  plaintiffs  shall,  on  default  being  made  in  payment  of  the 
stipulated  amount  monthly,  give  notice  thereof  to  the 
obligors. 

The  defendants  have  contended  that  though  this  is  not  a 
formal  agreement  on  the  part  of  the  plaintiffs  to  give  notice, 
it  is  a  condition  introduced  for  their,  the  obligors',  protection, 
and  that  non-payment  by  McKeugh  of  any  monthly  instal- 
ment does  not  alone  forfeit  the  bond,  unless  the  plaintiffs 
gave  notice  of  such  non-payment,  and  that  the  want  of  such 
notice,  on  the  day  when  the  first  or  any  subsequent  monthly 
payment  fell  due,  discharged  them  (the  obligors)  altogether, 
because  the  defendants  as  sureties  would  have  had  a  right 
to  insist  that  the  plaintiffs  should  immediately  enter  upon 
and  receive  the  market  tolls  as  soon  as  McKeugh  made  de- 
fault, and  that  they  were  deprived  of  the  opportunity  of 
claiming  this  remedy  for  their  own  protection  by  reason  of 
their  not  receiving  due  notice  of  the  default. 

I  think  this  proviso  does  operate  to  make  notice  of  the 
default  a  condition  precedent  to  the  plaintiffs'  right  to  call 
upon  the  sureties,  and  the  only  questions  are,  what  is  the 
proper  construction  of  the  proviso,  does  it  require  the  notice 
of  any  default  in  any  monthly  payment  to  be  given  immedi- 
ately such  default  takes  place ;  and  does  this  omission  to 
give  proper  notice  of  default  in  paying  any  one  instalment 
discharge  the  defendants  as  to  all  the  residue  thereafter  to 
accrue  due? 
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This  proviso  does  not  fix  the  time  within  which  notice  is 
to  be  given,  nor  is  there  any  rule  of  law  absolutely 
determining  it.  If  given  within  a  reasonable  time,  it  would, 
I  apprehend,  be  enough,  for  I  do  not  think  the  defendants 
would  be  discharged  by  the  fact  that,  default  being  made  in 
payment  on  the  last  day  of  January,  notice  was  not  given 
to  the  defendants  on  the  following  day.  It  would,  I 
apprehend,  be  a  question  for  a  jury,  if  the  circumstances 
were  such  as  fairly  to  raise  the  question.  But  here  it  ap- 
pears to  me  the  undisputed  facts  leave  no  room  to  doubt  what 
ought  to  be  the  conclusion  of  a  jury  upon  them.  McKeugh 
was  in  default  in  making  no  payment  on  the  30th  of  April, 
and  did  not  pay  the  sum  then  due  until  the  14th  of  June 
following.  Of  this  default  no  notice  was  given.  He  was 
again  in  default  on  the  31st  of  May,  the  30th  June,  and  the 
31st  of  July,  making  no  payment  until  the  2nd  of  August, 
and  then  he  only  paid  $50,  not  half  the  sum  which  was  due 
on  the  31st  of  May,  and  the  first  notice  which  was  given 
was  dated  the  10th  of  August,  and  was  served  soon  after, 
the  precise  day  not  being  proved.  I  think  no  jury  would 
decide  this  to  be  a  notice  within  reasonable  time  ;  and  that 
they  ought  to  be  told  that  the  delay  was,  from  the  very 
character  of  the  transaction,  against  the  spirit  of  the  proviso, 
and  that  upon  these  admitted  facts  the  proper  conclusion  is, 
that  no  sufficient  notice  was  given. 

Then  as  to  the  effect  of  want  of  such  notice.  It  (the 
notice)  is  a  condition  precedent  to  the  plaintiffs'  right  to 
recover,  and  the  general  averment  in  the  declaration  that 
all  conditions  were  fulfilled,  and  all  things  happened  to 
entitle  plaintiffs  to  recover,  include  this  condition.  The 
plea  puts  the  giving  notice  expressly  in  issue,  and  the 
burden  of  proof  is  on  the  plaintiffs. 

In  my  opinion  they  failed  to  sustain  their  averment,  and 
therefore  failed  to  make  out  the  case  stated  in  the  dec- 
laration, and  as  a  consequence  the  rule  for  entering  a  non- 
suit should  be  made  absolute. 


Per  cur, — Rule  absolute. 
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In  RE  Grant  and  the  City  of  Toronto. 

By-law — Esplanade — Debentures. 

The  statute  16  Vic,  ch.  219,  authorises  the  issuing  by  the  city  of  Toronto 
of  $120,000  of  debentures  for  esplanade  purposes.  A  by-law  having  been 
passed  on  the  7th  of  May,  1860,  entitled,  "  To  provide  for  the  issue  of 
additional  debentures  for  $54,000  for  esplanade  purposes,"  upon  an 
application  to  quash  the  by-law  on  the  ground  that  on  its  face  it  did  not 
shew  any  authority  in  law  for  raising  the  sum, 

Eeld,  that  inasmuch  as  the  by-law  in  its  recital  referred  to  the  statute, 
which  was  a  public  act,  it  could  not  be  said  that  it  shewed  no  authority 
for  raising  the  sum,  and  a  prima  facie  case  of  an  excess  of  authority  in 
the  amount  authorised  by  statute  not  being  proved,  the  court  in  its  dis- 
cretion refused  a  rule. 

Hallinan  applied  for  a  rule  nisi  to  quash  by-law  No.  318, 
of  the  City  of  Toronto,  passed  the  7th  of  May,  1860,  and 
entitled,  "  To  provide  for  the  issue  of  additional  debentures 
for  $54,000  for  esplanade  purposes,"  objecting  that  the  by- 
law did  not  shew  on  the  face  of  it  any  authority  in  law  for 
raising  the  sum,  nor  that  the  sum  is  less  than,  or  equal  to, 
the  amount  which  the  corporation  is  entitled  by  law  to  raise 
for  esplanade  purposes.  It  appeared,  among  other  things, 
that  debentures  for  the  whole  sum  of  $54,000  had  been 
issued  under  the  by-law. 

The  recital  in  the  by-law  sets  out  part  of  the  statute  16 
Vic,  ch.  219,  the  second  section  of  which  authorises  the 
corporation  to  pass  a  by-law  to  raise  a  loan  for  such  an 
amount,  not  exceeding  $120,000,  as  may  be  necessary  for 
the  purpose  of  constructing  the  esplanade,  and  to  issue  de- 
bentures for  the  purpose  of  redeeming  the  same  and 
paying  the  interest,  in  any  by-law  to  be  passed  authorising 
the  said  loan  of  $120,000,  or  any  part  thereof,  and  the 
issuing  of  debentures,  to  impose  a  special  rate,  &c. 

Draper,  C.  J. — This  act  being  expressly  referred  to,  and 
being  a  public  act,  it  cannot  be  said  the  by-law  shews  no 
authority  for  raising  the  sum  ;  and  as  the  act  shews  the  sum 
which  may  be  raised  to  be  $120,000,  and  as  the  by-law  only 
provides  for  raising  "  a  further  sum  of  $54,000,"  it  certainly 
does  not  appear  on  the  face  of  the  by-law  that  the  authority 
has  been  exceeded  by  reason  of  any  previous  sums  that  may 
have  been  raised,  amounting,  together  with  the  $54,000,  to 
more  than  $120,000.  If  such  be  the  fact,  it  should  be 
plainly  asserted,  and  made  a  ground  for  this  application. 
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In  the  exercise  of  the  discretionary  power  given  by  the 
Municipal  Act,  ch.  54,  Consol.  Stats.  U.  C,  we  should 
require  a  clear  primd  facie  case  to  induce  us  to  grant  even 
a  rule  nisi  to  quash  a  by-law,  passed  more  than  two  years 
ago,  and  fully  acted  upon ;  besides  which,  for  all  that  appears, 
this  by-law  may  possibly  have  been  specially  promulgated, 
(it  does  not  appear  it  has  not  been,)  and  then  an  application 
to  quash  it  must  be  made  within  six  months  after  the  pro- 
mulgation. 

We  think  there  should  be  no  rule. 

Per  cur, — Eule  refused. 


Ford  et  al.  v.  Jones. 

Ejectment — Mortgage — Possession — Right  of,  till  default  in  proviso  of  mortgage 
— Heirs  at  law — Their  right  to  bring  ejectment — Executors. 

One  D.  B.  0.  F.  being  the  owner  of  certain  land  mortgaged  it  in  fee  to  the 
T.  &  L.  Co.,  with  a  proviso  or  condition  that  until  default  he  should  re- 
main in  possession. 

Upon  his  death  (the  plaintiffs)  his  heirs  at  law,  during  the  currency  of  the 
mortgage,  brought  ejectment  to  recover  possession  from  a  tenant,  no 
default  having  been  made  in  the  mortgage. 

Held,  that  the  proviso  for  remaining  in  possession  until  default  made,  would 
entitle  the  mortgagor  to  bring  ejectment,  but  that  the  right  of  action 
descended  to  the  executors  and  not  to  the  heirs  at  law,  therefore  the  de- 
fendant was  entitled  to  recover. 

The  plaintiffs  claimed  title  as  heirs  at  law  of  David  B. 
Ogden  Ford,  late  of  the  town  of  Brockville,  in  the  county 
of  Leeds,  Esquire,  deceased,  who  claimed  by  deed  from  the 
Trust  and  Loan  Company  of  Upper  Canada. 

The  defendant,  besides  denying  the  title  of  the  plaintiffs, 
claimed  title  in  himself  by  deed  from  Jones. 

On  the  trial  proof  of  no  default  having  been  made  in  the 
mortgage  was  given. 

The  defendant's  counsel  objected  that  the  fee  of  the  land 
being  in  the  Trust  and  Loan  Company,  the  plaintiffs  could 
not  maintain  the  action. 

A  verdict  was  taken  for  the  plaintiffs  subject  to  the  opinion 
of  the  court. 

The  case  was  argued  on  points  reserved^  by  Anderson  for 
the  plaintiffs,  citing  Com.  Dig.  Estate. 


FORD  ET  AL.  V.  JONES. 


859 


BicJiards,  Q.  C,  for  defendant,  cited  The  Canada  Com- 
pany v.  Weir,  7  U.  C.  C.  P.  341 ;  Robertson  v.  Bannerman, 
IT  U.  C.  Q.  B.  508  ;  Wilkinson  v.  Hall,  3  Bing.  N.  C. 
508  ;  Doe  Lyster  v.  Goldwin,  2  Q.  B.  143 ;  Malock  v. 
McEwan,  9  U.  C.  C.  P.  467  ;  Williams  on  Ex.  554. 

Draper,  C.  J. — The  material  facts  appear  to  be  that 
D.  B.  0.  Ford  made  a  mortgage  in  fee  of  the  premises,  to 
recover  possession  whereof  this  ejectment  is  brought,  to  the 
Trust  and  Loan  Company.  That  the  mortgage  contained  a 
proviso  that  the  mortgagor  might  retain  possession  until 
default ;  that  there  has  been  no  default ;  that  the  mortgagor 
has  since  died,  and  this  ejectment  is  brought  by  his  heirs  at 
law,  claiming  that  the  proviso  for  the  mortgagor  remaining 
in  possession  enures  for  their  benefit  and  gives  them  a  right 
to  recover. 

The  case  of  Wilkinson  v.  Hall,  3  Bing.  N.  C.  508,  has 
been  frequently  acted  upon  by  our  courts,  and  it  in  effect 
decides  that  Ford,  the  ancestor,  had  by  virtue  of  the  pro- 
viso that  he  should  retain  possession  until  default,  acquired 
from  the  Trust  and  Loan  Co.,  to  whom  he  had  conveyed  the 
fee  by  way  of  mortgage,  a  term  for  as  long  as  he  had  time 
given  him  to  redeem  by  payment  of  the  mortgage  money, 
unless  he  made  default  in  any  intermediate  payment  of 
interest. 

It  was  a  chattel  interest — not  one  of  freehold — that  he 
thus  acquired,  limited  in  point  of  duration  till  the  day  of 
payment  of  the  principal  money  arrived,  subject  to  forfeiture 
by  non-payment  of  any  stipulated  instalments  or  of  inter- 
est ;  but  as  a  chattel  interest  it  could  not  on  his  death 
vest  in  his  heirs  at  law,  who  are  the  claimants  in  this  action. 
The  fee  did  not  descend  to  them,  though  the  right  to 
redeem  it  did,  and  by  law  the  term  vested  in  the  executors 
of  their  ancestor. 

The  postea  must  therefore  be  delivered  to  the  defendant. 

Per  cur. — Postea  to  defendant. 
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Carveth  y.  Fortune. 

Bond — Arbitration — Plea  of  nul  tiel  agard — Evidence  under. 

In  an  action  founded  upon  a  bond  conditioned  for  the  performance  of  an 
award, 

Held,  that  under  a  plea  of  nul  tiel  agard  evidence  is  admissible  to  shew  that 
the  arbitrators  took  into  their  consideration  and  decided  upon  matters  not 
referred  to  them. 

Declaration  stated  a  bond  made  by  defendant  in  a  pen- 
alty, conditioned  to  perform  the  award,  &c.,  of  R.  W.  and  W. 
G.,  and  of  such  third  arbitrator  as  they  two  should  appoint 
to  arbitrate,  &c.,  of  and  concerning  the  matters  in  difference 
in  the  bond  mentioned,  so  as  the  said  arbitrators,  or  any  two 
of  them,  should  make  their  award  before,  &c.  Averment, 
that  R.  W.  and  W.  G.  appointed  F.  J.  as  the  third  arbitra- 
tor ;  that  E.  W.  and  F.  J.  made  their  award,  and  thereby 
awarded  that  defendant  should  pay  plaintiff  $2200.65,  im- 
mediately after  the  date  of  the  award ;  breach,  non-payment 
by  defendant.    Common  money  counts. 

Pleas.- — That  R.  W.  and  F.  J.  did  not  make  their  award 
in  writing  of  and  concerning  the  matters  in  difference,  and 
to  the  common  counts  never  indebted. 

The  case  was  tried  in  April,  1862,  at  Cobourg,  before 
Burns,  J.  The  plaintiff  put  in  the  bond  and  award,  the 
execution  of  both  being  admitted.  There  was  a  recital  pre- 
ceding the  condition  of  the  bond  that  differences  had  arisen 
and  were  depending  between  plaintiff  and  defendant  concern- 
ing the  sum  which  defendant  should  pay  plaintiff,  for  the 
loss  sustained  by  plaintiff  in  being  deprived  of  the  use  and 
advantage  of  the  schooner  "Defiance"  by  the  defendant 
during  the  season  of  navigation  of  the  year  1860,  and  for 
any  injuries  the  said  schooner  might  have  sustained  during 
that  time.  The  award,  (after  reciting  the  bond,)  though 
executed  only  by  two,  stated  that  the  three  arbitrators  had 
taken  upon  themselves  the  burthen  of  the  reference,  and 
having  been  attended  by  the  parties  and  having  examined 
their  witnesses  and  heard  their  allegations  and  investigated 
the  matters  in  difference  between  them,  awarded  that 
there  was  due  and  owing  to  plaintiff  from  defendant 
$2,200*65,  and  ordered  immediate  payment  thereof. 
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It  was  objected  that  the  award  did  not  shew  that  the 
arbitrators  awarded  of  and  concerning  the  matters  submit- 
ted. The  objection  was  overruled,  but  leave  was  reserved  to 
defendant's  counsel  to  move  the  court  for  a  nonsuit  upon  it. 

The  defendant's  counsel  then  offered  to  prove  that  the 
arbitrators  took  into  consideration  in  making  their  award 
various  matters,  such  as  paying  insurance  on  the  vessel, 
allowance  of  wages,  &c.,  which  did  not  come  within  the 
scope  of  the  matters  submitted,  and  consequently  that  the 
award  was  of  and  concerning  matters  not  referred,  and  called 
one  of  the  arbitrators  for  that  purpose.  The  learned  judge 
ruled  that  there  should  have  been  a  plea  specially  setting 
up  this  defence,  and  rejected  the  evidence  under  the  plea  of 
no  award.  He  also  declined  to  allow  the  defendant  to  add 
a  plea.  The  plaintiff  thereupon  obtained  a  verdict  for 
£558  8s.  3d. 

"In  Easter  Term  Armour  obtained  a  rule  nisi  to  enter  a 
nonsuit  on  leave  reserved,  or  for  a  new  trial  for  misdirection 
in  rejecting  evidence  offered  to  shew  that  the  award  was  not 
made  of  and  concerning  the  matters  in  difference  referred, 
and  that  the  arbitrators  included  in  their  award  matters  not 
submitted. 

In  Trinity  Term  C.  S.  Patterson  and  Bethune  shewed 
cause.  As  to  the  first  objection  he  cited  Craven  v.  Craven, 
7  Taunt.  644 ;  and  In  re  Brown  v.  Croydon  Canal  Co.,  9 
A.  &  E.  522.  And  upon  the  second  he  referred  to  Faviell 
V.  Eastern  Counties  Railway,  2  Exch.  344. 

J.  H.  Qameron,  Q.  C,  contra,  did  not  press  the  first  point, 
and  in  support  of  the  second,  contended  that  evidence  was  re- 
ceivable under  a  plea  of  no  award  to  shew  that  matters  not 
submitted  were  taken  into  consideration,  he  cited  King  v. 
Bowen,  8  M.  &  W.  625  ;  Gisborne  v.  Hart,  5  M.  &  W.  50 ; 
Dresser  v.  Stansfield,  14  M.  &  W.  822  ;  Whitmore  v.  Smith, 
5  H.  &  N.  824 ;  Ravee  v.  Farmer,  4  T.  R.  146  ;  Ingram  v. 
Milnes,  8  East.  444. 


Draper,  C.  J. — The  objection  presented  is,  that  evidence 
was  rejected  by  the  learned  judge  at  nisi  prius,  which 
46  VOL.  XII. 
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might  have  shewn  that  the  arbitrators  took  into  considera- 
ation  matters  not  referred  and  decided  upon  them,  because 
he  thought  that  evidence  was  not  admissible  under  the  plea 
of  nul  tiel  agard. 

In  this  respect  we  think  the  authorities  shew  that  the 
ruling  of  the  learned  judge  was  erroneous,  and  that  on 
that  plea  such  evidence  should  have  been  received,  there 
must,  therefore,  be  a  new  trial  without  costs. 

The  case  of  Whitmore  v.  Smith,  cited  by  Mr.  Cameron, 
was  afterwards  reversed  in  the  Exchequer  Chamber,  8  Jur. 
N.  S.  514,  but  the  reversal  was  not  on  a  ground  affecting 
the  present  decision. 

Per  cur,- — Eule  absolute. 

See  Roberts  v.  Eberhardt,  3  C.  B.  K  S.  482  ;  Armitage  v. 
Coates,  4  Exch.  641;  Wade  v.  Dowling,  4  E.  &  B.  44 ; 
Harrison  v.  Creswick,  13  c'  B.  399 ;  Adcock  v.  Wood,  6 
Exch.  814 ;  Linsey  v.  Ashton,  Godb.  255 


OCKERMAN  V.  BlACKLOCK. 

Bill  of  exchange — Form  of — Acceptance — Consideration. 

The  plaintiff  sued  tlie  defendant  for  the  amount  of  an  instrument  in  the 
following  form : 

*'  Mr,  Ockerman — Mr.  Blacklock  wants  £25,  twelve  o'clock  this  day,  e., 

15th  of  February,  1860.    I  want  you  to  get  it  him  immediately  out  of 

Scovill's  money."  *. 
Held,  not  to  be  a  bill  of  exchange  according  to  the  custom  of  merchants, 

therefore  the  plaintiff  could  not  recover  upon  it,  or  on  the  common  counts. 
Meld,  also,  that  it  would  not  extinguish  any  pre-existing  debt  between  the 

drawer  and  acceptor. 

Writ  of  summons  issued  the  14th  of  August  1860. 
Declaration  filed  the  5th  of  March,  1861. 

The  first  count  of  the  declaration  stated  that  John  O'Hare 
by  his  bill  of  exchange  directed  to  the  defendant,  now 
overdue,  requested  defendant  to  pay  plaintiff  on  demand 
£25,  and  defendant  accepted  the  bill.  Presentment  and 
refusal  to  pay.  Counts  on  an  account  stated  and  for 
interest. 

Pleas, — 1st.  Did  not  accept  the  bill  in  the  first  count 
mentioned. 
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2nd  to  the  second  count — never  indebted. 

3d  to  the  whole  declaration— payment.  Issue  was  joined 
on  the  7th  of  February,  1862. 

At  the  trial  before  the  judge  of  the  County  Court  at 
Belleville  the  plaintiff  called  Mr.  O'Hare,  who  proved  the 
instrument  declared  upon  which  was  in  the  following  form  : 

"Mr.  Ockerman — Mr.  Blacklock  wants  £25,  twelve 
o'clock  this  day,  i.  e.,  15th  Feb.,  1860.  I  want  you  to  get  it 
him  immediately  out  of  Scovill's  money." 

Mr.  O'Hare's  testimony  as  reported  from  the  judge's 
notes  was  as  follows ; 

"  I  signed  the  bill  produced  dated  the  15th  February, 
1860,  and  it  is  accepted.  Defendant's  handwriting.  De- 
fendant has  told  me  more  than  a  dozen  times  he  would  pay. 
I  had  execution  against  Scovill." 

Cross-examined. — "I  am  hot  aware  that  I  have  been 
paid  the  full  amount  of  Scovill's  execution." 

Mr.  Charles  Turnbull  gave  the  following  evidence:  ''I 
purchased  the  Scovill  property  sold  under  Mr.  O'Hare's 
and  two  other  executions.  I  paid  Ockerman  the  money, 
$223,  2nd  of  May,  1860.  Acceptance  date  16th  July,  I860.'' 

Mr.  Fenn  swore,  "  I  was  a  clerk  for  Mr.  O'Hare.  Not 
paid  into  his  office  unless  since  December  3rd." 

No  other  evidence  was  reported,  but  under  the  copy  of  the 
bill  above  set  forth,  which  was  annexed  to  the  appeal  book, 
was  written,  "  Mem.  for  Mr.  B.  Curtis.— Paid  the  X45,  it 
appears,  two  days  ago,  and  it's  used  up. 

"  Amount  of  order  ,.$100  00 

"  Interest  16th  July,  1860          =   6  60 

"  Computed  the  22nd  of  August,  1861.  Signed  A.  G. 
Northrup." 

For  the  defence  it  was  objected — 1st.  The  document  is 
not  a  bill  of  exchange,  it  being  payable  out  of  a  particular 
fund  and  on  a  contingency.  2nd.  As  to  the  common 
counts,  no  privity  between  plaintiff  and  defendant. 

The  plaintiff  had  a  verdict,  leave  being  reserved  to  move 
for  a  nonsuit. 

A  rule  nisi  was  granted,  and  the  appeal  book  contained  the 
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notes  of  the  arguments  of  the  counsel  for  each  party,  which 
were  made  by  the  judge  of  the  county  court.  In  the  argu- 
ment of  the  plaintiff's  counsel  shewing  cause  to  the  rule 
he  speaks  of  the  acceptance  as  being  made  on  the  16th  of 
February,  1860,  "  next  day"  after  its  date. 

The  rule  was  discharged,  and  the  defendant  thereupon 
brought  his  appeal. 

M.  Oromhie  (of  Belleville)  for  the  appellant,  cited  Thomp- 
son V.  Morgan,  3  Camp.  101 ;  Rhodes  v.  Gent,  5  B.  &  Al. 
245 ;  Liversidge  v.  Broadbent,  4  H.  &  K  603  ;  Cuxon  t- 
Chadley,  -3  B.  &  C.  591;  Wharton  v.  Walker,  4  B.  & 
C.  163. 

(7.  S.  Patterson  for  respondent,  cited  Williams  v.  Everett, 
14  Ea.  597  ;  Barlow  v.  Brown,  16  M.  &  W.  12T  ;  Yates  v. 
Bell,  3  B.  &  Al.  643 ;  Moore  v.  Bushell,  2T  L.  J.  Ex.  3  ; 
Vere  v.  Lewis,  3  Term  E.  182  ;  Master  v.  Miller,  4  T.  R. 
320  ;  Lilly  v.  Hays,  5  Ad.  &  E.  548  ;  Robertson  v.  Fauntle- 
roy,  8  Moore  10  ;  Hutchinson  v.  Hayworth,  9  A.  &  E.  375  ; 
Liversidge  v.  Broadbent,  4  H.  &  N.  603. 

Draper,  C.  J. — I  am  of  opinion  that  this  is  not  a  good 
bill  of  exchange,  because  itls  made  payable  out  of  a  particu- 
lar fund,  i.  e.,  "  out  of  Scovill's  money."  If  those  four 
words  were  not  introduced  the  instruuient  would  be  a  request 
by  O'Hare  to  defendant  to  pay  the  plaintiff  <£25,  but  their 
introduction  limits  the  request  to  pay  out  of  "  Scovill's 
money."  Reliance  has  been  placed  on  the  fact  of  defend- 
ant's acceptance.  We  are  left  in  some  doubt  whether  this 
was  on  the  15th  of  February  or  the  15th  of  July,  1860. 
On  the  former  of  these  days  the  defendant  had  not  received 
Scovill's  money  ;  on  the  latter  he  had  ;  but  in  my  view  this 
is  unimportant.  If  it  were  not  a  good  bill  of  exchange  as 
drawn,  the  defendant  by  accepting  it  did  not  change  its 
character.  The  plaintiff  under  the  first  count  could  have  no 
right  to  recover  unless  it  was  a  good  bill  drawn  according  to 
the  custom  of  merchants  so  as  to  render  it  unnecessary  for 
him  to  prove  his  cause  of  action  against  the  defendant  to  be 
founded  upon  good  and  sufficient  consideration.    It  is  said 


OCKERMAN  V.  BLACKLOCK. 


365 


in  Willes,  899,  "  if  the  notes  were  not  within  the  statute 
ah  initio^  they  shall  not  be  made  so  by  any  subsequent  con- 
tingency." By  parity  of  reasoning  if  this  was  not  a 
negotiable  bill  of  exchange  when  it  was  drawn  it  could  not 
be  made  so  by  subsequent  acceptance. 

The  authorities  seem  to  me  equally  to  shew  that  plaintiff 
cannot  recover  on  the  common  counts.  I  refer  to  Priddy  v. 
Henbrey,  1  B.  &  C.  674 ;  Early  v.  Bowman,  1  B.  &  Ad. 
889,  and  Liversidge  v.  Broadbent,  4  H.  &  N.  603,  the  former 
of  which  collects  the  prior  authorities,  though  the  decision 
is  not  on  this  question.  The  latter  case  approaches  this 
very  closely,  and  involves  the  principle  e  converso.  Lord 
Uldon,  in  Bishop  v.  Young,  2  B.  &  P.  78,  treated  the  rea- 
soning to  be  this,  that  the  acceptor's  situation  is  analogous 
to  that  of  a  man  who  takes  upon  himself  an  obligation  to 
pay  that  which  is  not  his  own  debt,  but  that  of  another. 
Here  the  liability  of  the  defendant  to  pay,  assuming  he  had 
Scovill's  money,  was  a  liability  to  O'Hare,  but  not  to  pay 
the  plaintiff.  O'Hare  may  be  assumed  by  drawing  the  in- 
strument to  admit  that  he  owed  the  plaintiff,  and  therefore 
requested  the  defendant  to  pay  him.  But  the  defendant's 
agreement  by  acceptance  of  the  bill  to  do  this  is  not  enough, 
as  the  case  of  Wharton  v.  Walker,  4  B.  &  C.  163,  shews. 
If  the  defendant  was  0 'Hare's  debtor,  nothing  has  yet 
happened  to  extinguish  that  debt. 

I  think  this  appeal  must  be  allowed,  and  that  the  court 
below  should  make  the  rule  absolute  for  nonsuit. 

I  cannot  help  observing  that  in  this  and  every  other 
appeal  entered  during  this  term  from  this  county  court, 
and  there  have  been  several,  the  learned  judge  has  certified 
the  formal  proceedings,  pleadings  and  evidence  in  the  cause, 
with  a  copy  of  the  notes  taken  by  him  of  the  arguments  of 
counsel  before  him  in  term ;  but  he  has  not  given  us  the 
benefit  of  knowing  what  he  said  or  delivered  as  his  judgment, 
or  whether  in  fact  he  said  any  thing  more  than  that  the 
rule  was  discharged,  or  that  he  gave  judgment  in  favour  of 
plaintiff  or  defendant,  as  the  case  might  be.  He  does  not 
communicate  the  reasons  which  influenced  his  conclusion, 
nor  the  authorities  or  principles  on  which  he  acted. 
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The  statute  regulating  these  appeals  requires  the  judge 
to  certify  the  pleadings  in  the  cause,  and  all  motions,  rules 
or  orders  made,  granted  or  refused  therein,  together  with 
his  own  charge,  judgment  or  decision  thereon,  and  when 
there  has  been  a  trial,  the  evidence  and  all  objections  and 
exceptions  thereto. 

It  may  be  that,  construing  the  statute  according  to  its  very 
letter,  it  is  enough  in  relation  to  a  rule  nisi  that  has  been 
granted  to  return  a  copy  of  the  rule  disposing  of  it,  but  if 
this  be  so,  which  I  do  not  assume,  I  think  the  true  spirit 
of  the  act  would  be  more  certainly  complied  with  by  certi- 
fying a  copy  (if  it  were  written)  or  a  statement  (if  it  were 
verbal)  of  the  charge  to  the  jury,  or  the  judgment  or 
decision  of  the  learned  judge.  The  words  used,  "  his  own 
charge,  judgment  or  decision,"  seem  to  import  more  than  a 
mere  setting  forth,  as  in  this  case,  that  the  ''judge  after- 
wards duly  gave  his  decision  and  judgment  on  the  said  rule, 
which  was  that  the  same  should  be  discharged." 

It  is  so  well  established  and  time-honoured  a  practice 
for  judges  to  give  the  reasons  for  their  decision,  that  in 
common  understanding  when  we  speak  of  the  judgment  Or 
decision  of  any  judge  sitting  in  term,  we  refer  to  the  report 
of  what  he  said,  when  the  court  disposed  of  the  matter 
before  it,  though  technically  speaking  the  judgment  is  the 
disposal  of  the  matter  by  the  court,  and  not  the  opinion  of 
each  particular  judge.  It  may  be  well  argued,  that  this  is 
what  the  legislature  intended. 

The  superior  courts  have  not  as  yet  been  called  upon  to 
decide  this  question,  for  the  almost  universal  practice  of  the 
learned  judges  of  the  county  courts  has  prevented  its  arising. 
They  have  in  general  shewn  a  praiseworthy  anxiety  to 
explain  fully  the  grounds  of  their  judgments,  and  I  have 
very  often  derived  much  help  from  the  learning  and  ability 
their  judgments  have  displayed. 


Per  cu7\ — Appeal  allowed. 
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Titus  v.  Durkee. 

Bond — Surety — ArUiration — Alteration  of  liability  of  surety  thereby — 
Release  of. 

Action  on  a  bond  conditioned  for  the  pei'formance  by  one  C.  of  certain  paj'- 
ments  contained  in  a  covenant  in  a  certain  deed. 

The  defendant  pleaded  on  equitable  grounds  that  he  made  the  bond  as  surety 
for  C,  and  upon  the  terms  set  forth,  and  that  by  an  arbitration  entered 
into  between  plaintiff  and  C.  the  terms  of  his  suretyship  were  altered,  in 
one  particular  more  especially,  namely,  that  by  the  original  covenant  C. 
was  to  have  insured  and  kept  insured  the  subject  matter  upon  which  he 
was  surety,  in  the  sum  of  $4000,  and  that  by  the  arbitration  which  was 
agreed  to  and  abided  in  by  plaintiff,  the  insurance  was  done  away  with. 
The  replication  did  not  deny  the  facts,  but  contended  that  the  liability  of 
defendant  was  not  thereby  increased. 

Held,  that  the  changing  of  the  contract,  even  though  for  the  surety's  benefit, 
without  his  consent,  would  release  him  from  liability  thereon. 

The  declaration  was  founded  on  a  bond  dated  the  29th  of 
November,  1858,  made  bj  defendant  to  plaintiff,  conditioned 
that  one  Carder  should  pay  to  plaintiff  three  sums  of  $1000 
each,  with  interest  according  to  a  covenant  in  that  behalf 
contained  in  a  deed,  stated  in  the  declaration,  dated  the  27th 
of  November,  1858,  made  between  the  plaintiff  and  Carder, 
according  to  which  the  principal  sums  of  $1000  were  to  be 
paid  in  merchantable  lumber,  and  the  interest  in  current 
money. 

The  defendant  pleaded  on  equitable  grounds,  that  he  made 
the  bond  as  surety  for  Carder,  and  in  reference  to  the  agree- 
ment set  forth,  that  said  agreement  contained  plaintiff 's  and 
Carder's  covenant  to  insure  and  keep  insured  the  mills,  to 
an  amount  not  less  than  $4000,  until  all  the  stipulated  pay- 
ments were  made  by  Carder ;  and  that  Carder  should  assign 
the  policy  to  plaintiff,  not  sufferiog  it  to  expire  while  any 
part  of  the  debt  or  interest  was  unpaid,  such  assignment  to 
be  by  way  of  collateral  security  to  plaintiff  for  the  perform- 
ance of  Carder's  covenants.  That  in  case  of  fire,  the  insur- 
ance money  was  first  to  be  applied  in  payment  of  any  sums 
in  arrear  by  Carder,  and  next,  in  re-building  the  messuages 
&c.,  destroyed  ;  that  the  plaintiff  had  power  reserved,  on 
Carder's  omitting,  to  insure  at  Carder's  expense ;  that  plain- 
tiff assigned  to  Carder  a  certain  mortgage  mentioned  in  the 
agreement ;  that  the  mill  stood  on  land  whereon  was  much 
pine  timber,  which  it  was  intended  Carder  should  convert  into 
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lumber  to  satisfy  the  agreement ;  that  Carder  on  the  21st  of 
May,  1859,  paid  to  plaintiff  all  sums  due  on  the  agreement, 
up  to  the  1st  of  March,  1859;  that  after  making  the  bond 
and  agreement,  and  before  the  commencement  of  this  suit, 
plaintiff  and  Carder  referred  certain  disputes  between  them 
respecting  the  agreement  to  arbitration  by  a  submission  bond, 
(setting  it  out,)  that  the  arbitrators  made  an  award,  (setting  it 
out,)  that  the  award  changed  the  agreement  with  respect  to  the 
prices  to  be  allowed  to  Carder  for  lumber,  thereby  rendering 
it  necessary  for  Carder  to  deliver  a  larger  quantity  than 
would  have  been  sufficient  according  to  the  agreement,  and 
accelerating  the  time  for  payment,  and  also  depriving  plain- 
tiff and  defendant  of  the  security  they  would  have  had  by 
means  of  the  insurance.  That  afterwards,  in  part  perform- 
ance of  the  award,  Carder  delivered  to  plaintiff,  and  plaintiff 
accepted  lumber  to  the  value  of  $3750.29,  in  part  perform- 
ance of  the  award,  and  plaintiff  thereby  ratified  and  adopted 
the  award  and  changed  the  agreement.  That  all  these 
matters  except  the  making  the  agreement  and  bond,  were 
done  without  defendant's  assent,  and  that  no  insurance  was 
ever  effected. 

The  plaintiff  replied,  setting  out  in  hoec  verba,  the  agree- 
ment between  himself  and  Carder,  the  bond  of  submission 
and  the  award,  and  averred  that  the  arbitrators  awarded 
upon  matters  not  submitted,  and  omitted  to  arbitrate  on  all 
the  matters  submitted ;  that  the  award  was  not  final  or  cer- 
tain ;  that  the  arbitrators  exceeded  their  authority,  pointing 
out  in  what  respects  ;  that  the  award  is  bad  in  law,  not  bind- 
ing on  plaintiff ;  that  defendant  was  not  as  surety  prejudiced 
by  the  reference,  or  award,  or  by  any  thing  done  by  the  plain- 
tiff or  Carder  in  pursuance  of  the  award,  nor  was  his  risk  or 
liability  changed,  but  defendant  was  a  consenting  party  to 
the  reference  and  award,  and  his  risk  and  liability  were 
thereby  diminished. 

Issue  thereon. 

The  issue  was  tried  at  Woodstock  in  April,  1862,  before 
(rwi/nne,  Q.  C.  It  was  admitted  that  on  the  24th  of  March 
Carder  delivered  to  plaintiff  490,383  feet  of  common  lumber, 
at  $4.50  per  M.,  in  pursuance  of  the  award ;  this  lumber  was 
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delivered  and  received  at  the  mill  of  Carder,  as  specified  in 
the  agreement  between  him  and  plaintiff.  Also  that  Carder 
on  the  same  day  delivered  to  plaintiff  11,339  feet  of  flooring 
and  siding,  at  $5.50  per  m.  Also,  221,159  feet  at  $4.50 
per  M.  Also,  88,362  feet  of  flooring  and  siding  at  $5.50 
per  M.,  amounting  to  $3,750.29,  no  part  of  which  sum  was 
to  apply  towards  payment  of  any  portion  of  the  last  three 
instalments  for  which  defendant  was  surety.  Also,  admitted 
that  the  above  prices  were  not  less  prices  than  the  current 
mill  prices,  as  stated  in  the  agreement ;  that  no  other  act 
was  done  under  said  award,  alleged  by  defendant  to  have 
prejudiced  him,  except  the  non-performance  of  the  covenant 
to  insure.  That  since  the  making  of  the  surety  bond  Carder 
never  did  insure  as  agreed  upon  by  the  agreement  between 
him  and  plaintiff. 

On  this  state  of  facts  the  defendant  contended  that  he  was 
discharged  in  equity,  and  was  entitled  to  a  verdict  on  his 
equitable  plea. 

The  plaintiff  took  a  verdict,  with  leave  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him, 
as  the  court  might  think  proper  on  the  foregoing  admissions  ; 
and  the  jury  found  for  plaintiff  accordingly. 

In  Easter  Term  Beard  obtained  a  rule  nisi  pursuant  to  the 
leave  reserved. 

Anderson  shewed  cause  in  Trinity  Term.  He  admitted 
there  was  no  evidence  to  shew  that  the  defendant  was  an 
assenting  party  to  the  reference  and  award,  but  he  contended 
that  there  were  other  material  parts  of  the  replication  in 
issue,  which  were  proved  by  plaintiff",  and  shewed  that  the 
defendant  as  surety  had  not  been  affected  or  injured. 

Beard  supported  his  rule,  citing  Watts  v.  Shuttleworth, 
5  H.  &  N.  235,  affirmed  in  7  Jur.  N.  S.  945  ;  Blest  v. 
Brown,  8  Jur.  K  S.  187,  and  in  appeal,  8  Jur.  K  S.  602 ; 
Gen.  Steam  Navigation  Co.  v.  Bolt,  6  C.  B.  N.  S.  550. 

Draper,  C.  J. — The  defence  set  up  in  the  plea  appears 
to  me  to  rest  upon  the  fact,  that  the  plaintiff  and  Carder  sub- 
mitted differences  arising  out  of  the  agreement  to  arbitra- 
47  VOL.  XII. 
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tion,  and  that  the  arbitrators  made  an  award  which  changed 
the  agreement,  in  respect  to  the  prices  to  be  allowed  Carder 
by  the  plaintiff  for  lumber  to  be  delivered,  thereby  obliging 
him  to  deliver  larger  quantities,  and  by  ordering  payments 
to  be  made  at  earlier  dates  than  the  agreement  provided  for, 
and  by  substituting  something  else  in  lieu  of  the  insurance 
stipulated  for,  and  so  depriving  both  plaintiff  and  defendant 
of  the  indemnity  to  be  thence  derived.  It  was  also  averred 
that  Carder  had  delivered,  and  plaintiff  had  received,  lumber 
in  part  performance  of  the  award,  and  that  plaintiff  thereby 
ratified  and  confirmed  it,  and  changed  the  agreement  with- 
out defendant's  assent. 

The  replication  denies  the  legal  validity  of  the  award,  for 
reasons  set  forth,  and  avers  that  defendant  was  not  prejudiced 
by  the  reference  or  award,  or  any  thing  done  by  the  plaintiff 
in  pursuance  of  it,  nor  was  defendant's  risk  or  liability 
changed,  and  that  defendant  was  a  consenting  party  to  the 
reference  and  award. 

The  replication  does  not  deny  several  allegations  in  the 
plea,  which  shew,  if  true,  that  the  award  altered  the  agree- 
ment, especially  the  undertaking  on  Carder's  part  to  insure, 
or  that  plaintiff  received  $3,750.29  from  Carder  in  part  per- 
formance of  the  work.  It  rather  admits  the  last  allegation 
by  stating  that  defendant  was  not  prejudiced  by  any  thing 
done  in  performance  of  the  award.  The  admissions  at  the 
trial  shew  that  the  prices  in  the  award  were  in  accordance 
with  the  agreement,  and  that  no  part  of  the  lumber  received 
was  applicable  to  the  payment  of  the  three  instalments  for 
which  the  defendant  was  surety,  and  that  no  act  done  under 
the  award  was  alleged  to  have  prejudiced  him,  except  the 
doing  away  with  the  insurance. 

As  to  the  assent  of  the  defendant,  there  was  no  evidence, 
and  the  burden  of  proof  was  cast  upon  the  plaintiff.  Gen- 
eral Steam  Navigation  Co.  v.  Holt.   (6  C.  B.  N.  S.  550.) 

Then  as  to  the  insurance,  there  has  been  none,  and  the 
award  declares  there  need  be  none,  for  it  substitutes  some- 
thing for  it. 

In  Watts  V.  Shuttleworth,  (5  H.  &  N.  235,)  the  court  held 
that,  in  equity,  if  the  person  guaranteed  does  any  act  injurious 
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to  the  surety,  or  inconsistent  with  his  rights,  or  if  he  omits 
to  do  any  act  which  his  duty  enjoins  him  to  do,  and  the 
omission  proves  injurious  to  the  surety,  the  surety  will  be 
discharged.  But  for  the  provision  that  the  plaintiff  is  not 
bound  to  insure,  on  Carder  neglecting  to  do  so,  the  cases 
would  be  very  similar.  This  decision  was  upheld  in  appeal. 
(7  Jur.  N.  S.  945.) 

The  language  of  the  Lord  Chancellor  in  Blest  v.  Brown, 
(8  Jur.  N.  S.  603,)  goes  still  further.  He  says,  "It  must 
always  be  recollected  in  what  manner  a  surety  is  bound. 
You  bind  him  to  the  letter  of  his  engagements.  Beyond 
the  proper  interpretation  of  that  engagement  you  have  no 
hold  upon  him.  He  receives  no  benefit  and  no  consideration. 
He  is  bound  therefore  merely  according  to  the  proper  mean- 
ing and  effect  of  the  written  engagement  that  he  has  entered 
into.  If  that  written  engagement  is  altered  in  a  single  line, 
no  matter  whether  it  he  altered  for  his  benefit,  no  matter 
whether  the  alteration  be  innocently  made,  he  has  a  right  to 
say,  '  The  contract  is  no  longer  that  for  which  I  engaged  to 
be  surety,  you  have  put  an  end  to  the  contract  that  I 
guaranteed,  and  my  obligation  therefore  is  at  an  end.'" 

I  apprehend  that  the  fact  that  the  defendant  did  not 
guarantee  the  performance  by  Carder  of  every  part  of  his 
contract  makes  no  difference,  provided  any  portion  of  that 
contract  which  would  or  might  enure  to  his  protection  in 
case  of  Carder's  default,  is  done  away  with,  or  any  change 
is  made  affecting  the  performance  by  Carder  of  that  for 
which  defendant  engaged.  The  plaintiff  has  not  proved  his 
replication  as  to  defendant's  assent.  The  agreement  has 
been  changed,  and  plaintiff  has  adopted  the  award  which 
changes  it.  Whatever  advantage  the  defendant  might  pos- 
sibly have  derived  from  the  insurance  by  Carder  is  gone, 
and  the  language  of  Lord  Westhury  goes  even  farther, 
for  he  treats  the  changing  of  the  contract,  even  though  for 
the  surety's  benefit,  as  putting  an  end  to  the  suretyship. 
.  I  conclude,  therefore,  that  the  rule  should  be  made  abso- 
lute to  enter  a  verdict  for  the  defendant. 

Per'cur.—Kv^Q  absolute. 
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Carry  v.  Wallace  et  al. 

Churchwardens — Clergyman — Salary  of — Contract — Consideration — 
Church  Temp.  Act. 

The  declaration  claimed  from  the  defendants  as  churchwardens  the  amount 
due  the  plaintilF  as  and  for  his  stipend  or  wages  as  the  incumbent  or  minis- 
ter of  a  church.  It  appeared  that  several  resolutions  were  adopted  in 
vestry  as  to  the  salary  of  the  clergyman,  but  only  one  subsequent  to  the 
defendants'  acceptance  of  otSce,  which  related  to  an  old  balance. 

Held,  that  inasmuch  as  the  claim  of  the  plaintiff  rested  on  a  voluntary 
undertaking  of  the  vestry,  not  founded  upon  a  consideration  moving 
from  plaintiff  or  rested  upon  any  executed  consideration  of  services 
rendered,  and  that  the  evidence  shewed  no  contract  between  plaintiff  and 
defendants  founded  upon  a  consideration  between  them,  the  defendants 
were  entitled  to  judgment. 

Declaration  claimed  from  Nathaniel  Wallace  and 
Alfred  Maynard,  the  Churchwardens  of  Christ  Church,  in 
the  village  of  Woodbridge,  in  the  township  of  Vaughan,  and 
county  of  York,  fifty  pounds  for  money  payable  by  the 
defendants  as  such  churchwardens  as  aforesaid  to  the  plain- 
tiff as  and  for  his  stipend  or  wages  as  the  incumbent  and 
minister  of  the  said  church,  and  for  moneys  received  by  the 
defendants  for  the  use  of  the  plaintiff,  and  for  interest  upon 
moneys  due  from  the  defendants  to  the  plaintiff  and  forborne 
at  interest  by  the  plaintiff  to  the  defendants  at  their  request, 
and  for  moneys  found  to  be  due  from  the  defendants  to  the 
plaintiff  on  accounts  stated  between  them. 

Pleas, — Never  indebted,  and  payment  before  action. 

By  the  evidence  given  on  the  trial  in  the  court  below  it 
appeared  that  several  resolutions  were  adopted  in  vestry 
relative  to  the  clergyman's  salary  in  1858,  1860,  and  1861, 
as  referred  to  in  the  judgment  of  the  court  below. 

A  verdict  was  rendered  for  defendants,  with  leave  to 
plaintiff  to  move  to  enter  a  verdict  for  plaintiff,  with  dama- 
ges <£38  8s. 

Upon  a  rule  being  obtained,  argued  and  discharged,  in 
the  court  below,  the  plaintiff  appealed  to  this  court  on  the 
following  grounds  : 

That  upon  the  pleadings  and  evidence  the  action  is  sustain- 
able that  the  judgment  of  the  court  below  should  be  reversed. 

The  case  was  argued  by  Barman  and  Qameron^  Q.  C,  for 
plaintiff,  and  Eccles,  Q.  C,  for  the  defendants.    For  the 
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plaintiff  was  cited  Fishmongers'  Company  v.  Robertson,  5  M. 
&  G.  131 ;  Clark  v.  Churchfield,  21  L.  J.  Q.  B.  349  ;  The 
Queen  v.  The  Mayor  of  Liverpool,  8  Ad.  &  E.  181 ;  Church 
Temp.  Act,  8  Vic,  ch.  74 ;  Smith  v.  Adkins,  8  M.  &  W. 
362  ;  Cripp's  Law  of  the  Church,  ch.  180. 

Draper,  C.  J. — The  evidence  supports  no  other  part  of 
the  declaration  than  that  for  money  payable  by  the  defend- 
ants as  such  churchwardens  Churchwardens  of  Christ 
Church,  in  the  village  of  Woodbridge,  in  the  township  of 
Vaughan")  to  the  plaintiff  as  and  for  his  stipend  or  wages 
"  as  the  incumbent  or  minister  of  the  said  church."  The 
question  for  us  is,  does  the  evidence  support  that  part  ? 

The  plaintiff  did  not  accept  the  appointment  from,  nor 
under  any  contract  or  agreement  with  the  defendants.  He 
was  appointed  by  the  Lord  Bishop. 

After  his  appointment,  which  was,  as  I  understand,  to  a 
mission,  where  he  had  to  do  duty  at  several  churches,  this 
church  at  Woodbridge  being  one  of  them,  a  resolution  was 
passed  at  a  vestry  meeting  at  Woodbridge  on  the  8th  Janu- 
ary, 1858,  to  provide  a  salary  for  the  clergyman,  as  follows : 
"  Resolved  that  the  following  sums  be  raised  to  pay  the 
clergyman's  salary  at  the  different  stations,  viz.,  Woodbridge 
.£70,  Tullamore,  £80,  St.  John's  Church,  £30,  Graham's 
Corners,  X30,  payable  quarterly,  and  in  advance  ;  and  that 
the  churchwardens  be  directed  to  transmit  a  copy  of  this 
resolution  to  thirteen  named  persons  and  request  their  ear- 
nest exertions  in  carrying  it  out." 

"  Resolved  that  a  subscription  list  be  opened  for  the  pur- 
pose of  raising  the  sum  required  for  the  Woodbridge 
church."  And  another  resolution  is  passed  appointing  two 
committees  to  obtain  subscriptions  in  accordance  with  the 
foregoing  resolutions. 

Then,  on  the  10th  of  April,  1860,  there  was  another 
meeting  of  the  vestry — the  plaintiff  in  the  chair,  and  it  was 
resolved  "  that  the  clergyman's  offer  of  taking  £4:0  per 
annum,  payable  punctually  quarterly  or  half-yearly,  (on 
condition  of  all  arrears  to  Easter,  1860,  being  paid,)  in  lieu 
of  his  present  salary  of  £10  be  accepted. 
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At  another  vestry  meeting  held  on  the  5th  of  January, 
1861,  the  plaintiff  proposed  to  receive  the  pew  rents  at  their 
present  rate  as  his  salary  from  the  congregation,  together 
with  the  promise  of  the  vestry  to  pay  him  all  arrearages  at 
the  rate  of  <£70  per  annum,  without  however  relinquishing 
his  legal  right.  A  resolution  was  offered  to  accept  this 
proposal,  but  was  lost. 

And  at  a  vestry  meeting  held  on  the  2nd  of  April,  1861, 
the  plaintiff  being  in  the  chair,  it  was  resolved,  "  that  the 
old  balance,  of  $105-97,  be  paid  to  the  Rev.  Mr.  Carry  by 
the  churchwardens  as  soon  as  it  can  be  collected." 

The  present  defendants  were  elected  churchwardens  in 
April,  1861,  Easter  Monday  in  that  year  being  the  1st  of 
April.  The  resolution  of  the  2nd  of  April,  1861,  is  the 
only  one  that  could  be  considered  as  affecting  them  as 
churchwardens  for  the  year,  and  that  resolution  relates 
exclusively  to  an  "  old  balance,"  and  makes  payment  de- 
pendent on  the  collection  of  funds.  They  can  only  be  liable 
for  any  antecedent  matter  under  the  6th  sec.  of  the  Church 
Temporalities  Act,  which  makes  them  during  their  term  of 
office  "as  a  corporation,"  and  in  that  light  as  the  succes- 
sors of  former  churchwardens,  and  which  enacts  that  in  the 
capacity  of  churchwardens,  "  as  a  corporation,"  they  may 
sue  and  be  sued. 

But  to  found  an  action  as  between  them  and  the  plaintiff, 
there  must  be  a  contract  express  or  implied.  The  plaintiff's 
particulars  claim  the  arrears  up  to  April,  1861,  and  six 
months'  stipend  at  £40  per  annum  up  to  October,  1861. 

The  whole  claim  appears  to  me  to  rest  on  a  voluntary 
undertaking  of  the  vestry  to  raise  money  by  subscriptions ; 
not  an  undertaking  founded  on  a  consideration  moving  from 
the  plaintiff  or  resting  upon  an  executed  consideration  of 
services  rendered.  I  see  no  sufficient  evidence  that  the 
undertaking  of  the  vestry  to  raise  subscriptions  was  based 
upon  any  undertaking  on  the  plaintiff's  part  made  with 
them.  So  far  as  the  evidence  goes,  he  was  sent  to  this  mis- 
sion by  his  Bishop,  to  do  duty  at  this  and  other  churches. 
Most  probably  there  was  an  expectation  that  the  different 
congregations  would  contribute  to  raise  a  salary,  but  there 
is  no  proof  of  any  such  contract  with  him. 
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Even  for  the  arrears  claimed,  it  seems  to  me  that  no 
action  would  lie  against  these  defendants  until  they  received 
money.  And  on  the  evidence,  I  see  as  little,  or  even  less 
ground  for  holding  them  liable  for  the  six  months. 

I  agree  in  the  conclusion  of  the  learned  judge  of  the 
county  court,  and  think  this  appeal  should  be  dismissed 
with  costs. 

Per  cur. — Appeal  dismissed. 


Howell  et  al.  v.  Alport. 

Interpleader — Bonded  warehouse — Placing  of  goods  in — -How  far  a  delivery  to 
consignee — Stoppage  in  transitu. 

A.  having  purchased  goods  from  the  defendant  in  New  York,  they  were 
shipped  in  bond  to  him  and  landed  at  a  wharf  in  B.,  from  whence  they 
were  carted  by  him  and  placed  in  a  bonded  warehouse  on  his  own 
premises,  to  which  there  wei-e  two  diflerent  locks  and  keys,  one 
in  the  control  of  A.,  the  other  of  the  custom  house.  While  the  goods 
were  thus  placed  A.  became  insolvent  and  the  plaintiffs  gave  notice  of 
ownership  and  stoppage  in  transitu  to  the  custom-house  officer. 

Upon  an  interpleader  and  special  case. 

Held,  the  goods  were  not,  under  the  facts  stated,  in  possession  of  A.,  and 
therefore  the  right  of  stoppage  in  transitu  still  remained  in  the  plaintiff. 

Interpleader  issue  to  try  the  title  to  certain  goods  in 
the  possession  of  W.  F.  Meudell,  collector  of  her  Majesty's 
customs  at  Belleville.  . 

The  following  was  the  evidence  material  to  the  issue, 
and  notes  taken  by  the  learned  judge  on  the  trial  of  the 
above  cause,  upon  consideration  of  which  the  verdict  is  to 
stand  or  be  altered  in  the  opinion  of  the  court : 

Admissions  in  writing  put  in,  viz. :  the  goods  in  question 
were  bought  in  New  York  by  the  defendant  from  the  plain- 
tiffs in  November,  1861 ;  he  neither  paid  for  them  or 
gave  note  or  notes,  but  they  were  bought  on  the  usual  terms  of 
credit  at  two  or  three  months.  The  goods  or  packages  were 
marked  or  addressed  in  New  York  F.  W.  A.  (B.)  care  of  Young 
and  McFaul,  Oswego,  New  York,  shipped  by  the  plaintiffs 
in  the  usual  course  at  the  city  of  New  York. 

Admitted  that  on  the  22nd  December,  1861,  the  defend- 
ant was  in  insolvent  circumstances  at  the  time  notice 
was  served  or  demand  made,  whenever  that  was,  viz.,  as 
follows : 
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"To  W.  F.  Meudell,  Esq.,  collector  of  Customs  at  the 
Port  of  Belleville.  Take  notice  that  we  claim  the  goods 
bonded,  or  otherwise  in  your  or  the  government's  pos- 
session by  right  of  stoppage  in  transitu,  the  goods  being 
comprised  of  teas  and  tobaccos,  and  which  goods  were 
bonded  in  the  month  of  November  last,  on  or  about  the 
21st  day  of  said  month.  And  we  are  ready  to  pay  you 
the  duties. 

''  Belleville,  2Srd  December,  1861. 

(Signed,)         "  W.  E.  Howell  &  Co." 

W.  F.  Meudell  sworn.  —I  am  collector  of  customs  at  this 
port;  teas  and  tobaccos  came  by  the  Florence  Howard  into  my 
possession  on  the  21st  November  last,  and  they  were  bonded 
the  same  day  ;  stored  in  the  bonded  warehouse ;  they  were 
bonded  by  the  defendant ;  the  goods  were  under  the  imme- 
diate charge  of  the  warehousemen  and  in  the  warehouse. 
There  are  two  keys  to  the  warehouse  ;  one  kept  by  the 
warehouseman,  the  other  at  the  custom  house ;  two  difterent 
locks  and  two  different  keys ;  one  key  will  not  open  the  two 
locks ;  the  warehouseman  could  not  touch  the  goods  without 
our  permission;  goods  kept  there  subject  to  duties;  the 
duties  have  not  been  paid  as  yet,  and  the  goods  are  still  in 
the  warehouse  ;  the  warehouse  is  situate  on  the  defendant's 
premises ;  constituted  a  bonded  warehouse  under  the  cus- 
toms regulations ;  defendant  was  at  the  time  a  wholesale 
dealer ;  this  warehouse  was  regularly  established — marked 
V.R.,  No.  6.  In  Belleville  the  customs  keep  no  carter. 
I  received  a  copy  of  the  foregoing  notice  from  Mr.  Jellett 
on  the  23rd  December  last ;  the  defendant  was  the  tenant 
of  the  premises  in  which  the  goods  were  stored ;  the  cus- 
toms pay  no  rent ;  the  room  where  the  goods  stored  was 
just  off  the  room  where  the  defendant  carried  on  his  ordi- 
nary business  ;  there  are  no  other  goods  in  the  warehouse 
now  than  what  came  from  the  "Howard,"  6  packages  of 
tobacco  and  42  of  tea.  No  entry  in  our  books  of  any  sale 
or  transfer  made  of  any. 

Dr.  Lister. — I  am  the  landlord  of  the  premises  ;  I  rent 
them  to  the  defendant ;  he  has  yet  an  unexpired  term  of 


HOWELL  ET  AL.  V.  ALPOHT. 


377 


three  years ;  I  know  the  room  in  which  the  bonded  goods 
are  ;  it  is  part  of  the  rented  premises  ;  no  outside  door  to 
the  room  ;  I  am  not  sure ;  I  think  there  is  a  back  door  into 
the  yard,  but  not  a  front  door,  except  through  the  shop 
door. 

Olarh  Edwards. — I  was  in  the  defendant's  employ ;  I 
remember  the  trip  of  the  ''Florence  Howard;"  she  dis- 
charged at  Flint's  wharf ;  the  defendant's  men  landed  the 
goods  from  Flint's  warehouse ;  Martin  had  the  goods 
in  charge  at  Flint's;  Martin  had  paid  the  vessel's  freight, 
and  defendant  re-paid  him  and  his  charges  if  there  were 
any ;  it  is  usual  to  put  it  in  lump  and  pay  altogether ; 
goods  were  removed  in  two  or  three  days  after  being 
landed ;  defendant's  team  used  in  carting ;  a  portion  of 
the  goods  were  sold  by  defendant  to  Johnson  and  Ed- 
wards, and  they  were  marked  in  the  bonded  warehouse  by 
permission  of  the  customs  in  their  names  ;  and  these  packa- 
ges are  there  still ;  one  marked  Johnson  of  Stirling,  and 
the  other  to  Edwards  of  Seymour. 

Cross-examined. — It  was  Kennedy,  the  messenger  of  the 
customs,  who  unlocked  the  door  to  have  the  goods  marked  ; 
I  could  not  say  whether  the  goods  were  sold  to  the  parties 
or  not,  but  they  were  marked  for  them. 

J.  0.  Fi^anch. — 9  chests  of  tea  were  sold  to  Johnson  and 
Edwards,  for  which  they  gave  notes,  but  the  tea  was  allowed 
to  remain  till  after  the  1st  of  January,  till  the  lower  duty 
came  in. 

Meudell. — Other  goods  have  been  put  in  the  room  in 
question,  but  in  such  case  defendant  would  have  been  entitled 
to  storage  ;  B.  means  Belleville,  admitted. 

A  verdict  was  taken  for  the  plaintiffs  by  consent,  subject  to 
the  opinion  of  the  court.  The  court  to  be  at  liberty  to  draw 
such  inferences  from  the  evidence  and  facts  as  a  jury  might, 
and  to  enter  a  verdict  for  defendant. 

The  case  was  argued  by  Jellett,  for  the  plaintiffs,  referring 
to  Burrv.  Wilson,  13  U.  C.  Q.  B.  478,  and  cases  there  cited  ; 
James  v.  Griffin,  2  M.  &  W.  624  ;  Crawshay  v.  Fades,  1  B. 
&  C.  181 ;  Heinekey  v.  Earle,  8  E.  &  B.  420. 

48  VOL.  xn. 
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Bell^  of  Belleville,  for  tlie  defendant. 

Draper,  C.  J. — I  see  no  substantial  distinction  between 
this  case  and  that  of  Burr  v.  Wilson,  13  Q.  B.  U.  C.  478. 

The  goods  were  bought  by  defendant  on  credit  at  New  York, 
in  November,  1861.  They  consisted  of  teas  and  tobacco, 
and  arrived  at  Belleville  on  the  21st  of  November,  1861, 
and  were  landed  at  Flint's  wharf  there,  where  one  Martin, 
apparently  acting  as  wharfinger,  had  charge  of  them,  and 
paid  the  freight,  which  defendant  re-paid  to  him,  with 
his  charges.  The  goods  being  subject  to  duties,  were  not 
entered  by  defendant  and  duties  paid,  but  were  at  once  car- 
ried by  defendant's  team  to  the  bonded  warehouse  and 
lodged  there  in  the  usual  manner  required  by  the  Customs 
Act,  Consolidated  Stat.  Canada,  ch.  17.  On  the  22nd  of 
December,  1861,  defendant  was  insolvent,  and  on  the  fol- 
lowing day  the  custom-house  officer  was  notified  by  plaintiffs 
that  they  claimed  the  goods  by  right  of  stoppage  in  transitu. 
The  bonded  warehouse  is  part  of  defendant's  premises. 
It  was  regularly  established  as  such,  and  is  marked  V.  R., 
No.  6.  It  is  one  room,  the  entrance  to  which  is  by  a  door 
opening  from  a  room  in  which  defendant  carried  on  his 
business.  On  this  door  are  two  locks  ;  the  key  of  one  was 
kept  by  the  custom-house  ofiicer ;  the  key  of  the  other  by 
the  defendant  as  occupier  of  the  warehouse.  It  required 
the  use  of  both  keys  to  open  the  door.  The  customs  paid 
no  rent  for  this  room,  and  defendant  was  entitled  to  charge 
storage  upon  goods  kept  there.  While  the  goods  were  in  this 
warehouse  the  defendant  sold  part  of  them,  and  by  permis- 
sion of  the  messenger  of  the  customs,  who  unlocked  the 
customs  lock  for  him,  defendant  marked  those  he  had  sold  for 
the  purchasers  ;  but  neither  those  goods  nor  any  part  of  the 
whole  quantity  were  entered  or  duties  paid  upon  them. 

The  charging  of  warehouse  rent  on  goods  deposited  there 
by  the  occupier  of  the  bonded  warehouse  is  sanctioned  by 
sec.  41,  sub-sec.  3,  of  the  Customs  Act.  Sec.  46  provides 
for  the  sale  of  whole  packages  of  goods  in  bond,  but  to 
make  the  sale  effectual  certain  forms  and  proceedings  are  to 
be  observed  and  taken,  of  which  there  is  no  evidence.  This 
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alleged  sale  is  of  no  importance  except  so  far  as  it  affords 
proof  that  the  goods  were  in  defendant's  possession.  He 
claims  them  as  against  the  plaintiffs,  notwithstanding  this 
dealing  with  them. 

Sec.  60  imposes  a  penalty  on  any  importer  or  owner  of 
warehouse  goods,  who,  by  any  contrivance,  fraudulently  opens 
the  warehouse  where  the  goods  are,  or  gains  access  to  the 
goods  except  in  the  presence  of  or  with  the  permission  of 
the  proper  officer  of  the  customs  acting  in  the  execution  of  his 
duty.  It  appears  to  me  the  defendant  might  commit  an 
offence  against  this  section,  although  he  lawfully  had  a  key 
to  one  lock  of  the  warehouse.  His  obtaining  permission 
from  the  messenger  of  customs,  shews,  however,  pretty 
strongly,  that  he  had  not  then  obtained  possession  of  the 
goods. 

The  observations  of  Lord  Camphell,  C.  J.,  in  Heinekey 
V.  Earle,  8  E.  &  B.  423,  go  far  to  decide  this  case.  He 
Bays,  "  A  mere  delivery  at  the  place  of  destination  is  not 
necessarily  a  termination  of  the  transit,  the  transit  remains 
until  the  goods  have  come  into  the  possession  of  the  con- 
signee, and  although  they  are  landed  at  the  place  to  which 
they  are  destined,  I  think  that  unless  the  consignee  has 
taken  possession  of  them  they  are  still  in  transit,  and  the 
consignor  on  the  insolvency  of  the  consignee  may  still 
exercise  his  right  to  stop  them  in  transitu.  I  think  it  can- 
not be  said  that  these  goods  ceased  to  be  in  transitu  merely 
because  they  were  put  on  the  premises  of  Horn,  that  I  think 
would  not  necessarily  be  a  termination  of  the  transit." 
Horn  was  the  consignee. 

While  these  goods  were  on  the  wharf  they  were  certainly 
in  trayisitu.  While  being  removed  to  the  bonded  warehouse 
they  were  equally  so,  for  the  defendant's  team  was  only 
used  for  that  purpose.  The  48th  section  of  the  Custom 
Act  provides  that  the  unshipping,  carrying,  landing  and 
bringing  the  goods  to  the  warehouse,  &c.,  &c.,  shall  be  per- 
formed by  or  at  the  expense  of  the  importer.  I  fail  to  see 
the  difference  between  using  the  defendant's  own  team,  or 
some  one  else's,  for  the  use  of  which  the  defendant  would 
have  to  pay.    By  the  42nd  section,  if  the  goods  entered 
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to  be  warehoused  are  not  carried  to  and  deposited  in  the 
warehouse  they  shall  be  forfeited. 

When  once  in  the  bonded  warehouse,  they  are  in  posses- 
sion of  the  custom-house  officer,  so  long  as  they  remain  sub- 
ject to  the  payment  of  duties.  And  Burr  v.  Wilson  decides 
the  trantitus  is  not  at  an  end.  And  Lord  CampbelVs  lan- 
guage, also  quoted,  shews  that  though  put  on  the  defendant's 
premises,  the  transitus  was  not  necessarily  at  an  end.  The 
object  and  the  manner  of  the  deposit  shew  that  in  this  case 
it  was  no  delivery  into  the  possession  of  the  defendant. 

I  think  therefore  the  postea  should  be  delivered  to  the 
plaintiffs. 

Per  cur. — Postea  to  plaintiffs. 


TuRLEY,  (Plaintiff,)  Appellant,  v.  Rosebush,  (Defend- 
ant,) Respondent. 

Promissory  note — Payable  on  demand — Contingency— Demand  and  refusal — 
Evidence — Pleading. 

The  plaintiff  declared  on  the  common  counts  and  upon  two  instruments  in 
the  following  form:  "Frankfort,  26th  Nov.,  186L  Six  months  after 
date  I  promise  to  pay  P.  Turley,  or  bearer,  t^l25,  for  value  received  ;  and 
I  also  agree  with  said  Turley  to  give  him  at  any  time  he  requires  it,  any 
security  he  requires  that  is  in  my  power  to  give,  at  my  cost  and  charges, 
for  the  payment  of  the  above  amount  of  $125,  and  should  I  not  comply 
with  his  request  then  the  above  mentioned  amount  to  be  due  to  him 
from  the  date  of  such  refusal." 

Frankfort,  27th  Nov.,  1861.  One  year  after  date  I  promise  to  pay  P. 
Turley,  or  bearer,  $80,  with  interest,  for  value  received,  and  if  said  Tur- 
ley should  require  any  additional  security  for  the  payment  of  the  above 
amount,  I  hereby  agree  to  do  so  at  my  expense,  and  should  I  not  com- 
ply with  this  request  then  this  note  to  be  considerd  due  from  said  date." 
Held,  that  the  plaintiff  could  not  recover  upon  them  as  promissory  notes,  as 
they  would  only  become  due  as  such  at  the  expiration  of  six  and  twelve 
months,  which  times  had  not  expired,  and  that  without  a  special  count 
stating  the  facts  with  sufficient  evidence  to  support  it,  the  action  must 
fail — the  latter  being  under  any  circumstances  insufficient,  the  defen- 
dant was  entitled  to  succeed. 

The  writ  of  summons  issued  from  the  county  court,  on  the 
the  23rd  January,  1862.  The  plaintiff  declared  on  the 
common  money  counts  to  which  the  defendant  pleaded  never 
indebted.  At  the  trial  the  plaintiff  put  in  an  instrument  in 
the  following  form  : 

"Frankfort,  26th  Nov.,  1861.  Six  months  after  date  I 
promise  to  pay  P.  Turley,  or  bearer,  $125,  for  value  received. 
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and  I  also  agree  with  said  Turley  to  give  him  at  any  time  he 
requires  it,  any  security  he  requires  that  is  in  my  power  to 
give,  at  my  costs  and  charges,  for  the  payment  of  the  above 
amount  of  $125,  and  should  I  not  comply  with  his  request 
then  the  above  mentioned  amount  to  be  due  to  him  from  the 
date  of  such  refusal."  And  a  second  instrument  as  follows  : 
"Frankfort,  27th  Nov.,  1861.  One  year  after  date  I  pro- 
mise to  pay  P.  Turley,  or  bearer,  $80,  with  interest,  for  value 
received,  and  if  said  Turley  should  require  any  additional 
security  for  the  payment  of  the  above  amount,  I  hereby 
agree  to  do  so  at  my  expense,  and  should  I  not  comply  with 
this  request,  then  this  note  to  be  considered  due  from  said 
date." 

A  witness  swore  that  at  Turley's  instance  he  demanded 
payment  from  defendant  on  3rd  January,  1862,  or  to  give 
further  security.  That  defendant  said  he  would  try  and 
come  down  to  see  plaintiff,  and  that  on  the  same  day  de- 
fendant and  his  wife  came  and  saw  plaintiff,  and  she  wanted 
the  witness  to  prevail  on  Turley  to  wait.  Defendant  admit- 
ted he  had  signed  the  documents,  and  said  he  would  do  as  he 
agreed ;  he  said  he  would  make  it  right ;  the  witness  on 
plaintiff 's  behalf  wanted  mortgage  security.  Another  wit- 
ness proved  that  on  the  29th  of  January,  1862,  defendant 
conveyed  a  farm  of  140  acres  to  him,  and  the  first  witness 
stated  this  was  the  property  on  which  the  security  was  re- 
quired. 

A  nonsuit  was  moved  for  on  the  ground  that  these  instru- 
ments were  not  admissible  in  evidence  on  the  common  counts. 
That  on  the  face  of  them  neither  was  yet  due,  either  at  the 
commencement  of  the  suit  or  even  at  the  trial,  and  if  the 
action  was  founded  on  the  alterative  condition,  then  the  de- 
claration should  have  been  special.  That  the  evidence  did 
not  establish  a  demand  for  security,  and  a  refusal  to  give  it. 
Leave  to  add  a  count  was  asked  for,  but  was  not  given. 

The  learned  judge  directed  a  verdict  for  the  plaintifi*,  re- 
serving leave  for  the  defendant  to  move  to  enter  a  nonsuit  on 
the  foregoing  objections. 

A  rule  nisi  was  accordingly  granted  to  enter  a  nonsuit, 
which  after  argument  was  made  absolute.    The  plaintiff  has 
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appealed  from  this  decision,  objecting  that  the  evidence 
given  at  the  trial  was  insufficient  to  sustain  the  action. 

Oromhie,  (of  Belleville,)  for  appellant,  argued  that  a  pro- 
missory note,  not  good  as  such,  is  nevertheless  evidence  un- 
der the  common  counts.  He  cited  Highmore  v.  Primrose,  5 
M.  &  S.  65 ;  Wheatley  v.  Williams,  1  M.  &  W.  533 ; 
Thompson  v.  Morgan,  3  Camp.  101 ;  Curtis  v.  Rickards,  1 
M.  &  G.  46  ;  Rhodes  v.  Gent,  5  B.  &  Al.  244. 

Jellett  for  respondent. 

Draper,  C.  J. — If  these  instruments  are,  in  any  point  of 
vievr,  to  be  treated  as  promissory  notes,  they  must  be  treated 
as  they  are  drawn- — that  is,  payable  at  six  months  and  one 
year  from  their  respective  dates.  This  action  is  brought 
too  soon  to  recover  on  them  in  that  light,  that  is,  as  notes 
payable  at  six  months  and  a  year. 

If  the  claim  to  recover  is  rested  on  the  contingency  ex- 
pressed, enabling  plaintiff  to  demand  security  for  payment, 
and  if  defendant  does  not  comply  with  the  request,  giving 
the  plaintiff  a  right  to  immediate  payn'^ent,  it  is  obvious  that 
the  right  to  recover  depends  not  simply  on  the  instruments 
themselves,  but  on  the  proof  of  facts  extrinsic.  An  admis- 
sion by  the  defendant  of  liability  on  the  instrument  would 
not  be  an  admission  of  these  extrinsic  facts,  and  therefore 
that  admission  coupled  with  the  production  of  the  instru- 
ments would  not  be  sufficient  to  entitle  the  plaintiff  to  recover 
on  the  account  stated  ;  for  such  an  admission  would  not  ad- 
mit any  liability  to  pay  at  the  moment  of  making  it,  but 
rather  according  to  the  tenor  and  effect  of  the  instrument, 
and  to  give  security,  if  required.  It  would  not  involve  an 
admission  that  security  had  bfeen  demanded,  still  less  that  it 
had  been  refused. 

It  appears  to  me  that  a  special  count  was  necessary  stat- 
ing the  facts  which  the  plaintiff  relies  upon  to  prove  himself 
entitled  to  payment  before  the  times  respectively  named. 
Even  if  this  had  been  done,  I  should  have  doubted  the  suffi- 
ciency of  the  evidence  to  prove  a  refusal  to  give  security. 
The  evidence  of  the  demand  is  not  very  clear,  but  of  refusal 
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there  is  less,  and  the  action  was  brought  before  the  defend- 
ant conveyed  away  the  land. 

I  think,  therefore,  that  the  nonsuit  was  right,  and  that  the 
appeal  should  be  dismissed  with  costs. 

Per  cur. — Appeal  dismissed. 


Haskill  v.  Eraser. 

Dower — Pleading — Estoppel— Joird-ienant — Evidence. 

Dower. — The  demandant  claiming  through  seisin  of  her  husband. 

Pleas,  1.  Ne  unques  seisie  que  dower.  2,  Ne  unques  accouple.  3.  That  de- 
mandant and  her  husband  were  both  aliens  born,  and  not  naturalised 
before  he  sold. 

The  loss  of  most  of  the  deeds  affecting  the  title  was  proved  (or  rather 
presumed)  from  the  burning  of  the  house  of  the  owner  in  fee,  but  a  deed 
was  proved  to  the  demandant's  husband  and  brother  as  joint  tenants,  by 
production  of  a  memorial  from  the  registry  office,  and  the  death  of  the 
demandant's  husband  before  his  brother,  and  co-joint  tenant,  was  also 
proved. 

Upon  a  motion  to  enter  a  nonsuit,  (a  verdict  for  the  plaintiff  having  been 
entered,) 

Held,  the  demandant  could  not,  without  specially  pleading  It,  rely  upon  the 
tenants  being  estopped  by  taking  a  conveyance  from  her  husband  after 
marriage,  nor  from  shewing  that  the  seisin  of  the  demandant's  hus- 
band was  as  joint  tenant  with  his  brother,  and  that  he  died  first. 

2.  That  secondary  evidence  of  the  loss  of  the  deeds  was  admissible. 

3.  That  the  death  of  one  of  the  joint  tenants  during  their  joint  seisin  passed 
the  title  to  the  co-joint  tenant  free  from  dower  of  the  deceased  joint 
tenant's  widow. 

Dower,  claimed  by  demandant  as  widow  of  Josiah 
Haskill. 

Plea. — 1.  Ne  unques  seisie  que  dower.  2.  Ne  unques 
accouple,  3.  Demandant  is  an  alien  born,  and  was  not,  nor 
has  at  any  time  become  a  subject  by  naturalization  or  other- 
wise ;  that  her  husband  was  also  an  alien  born,  not  natural- 
ized before  he  sold  and  conveyed  away  his  interest  in  the 
lands,  if  he  had  any,  and  that  defendant  and  the  occiipiers 
for  the  time  being  of  the  lands  have  enjoyed  the  same  as  of 
right,  and  without  interruption  for  twenty  years  next  before 
the  said  Josiah  Haskill  became  a  British  subject,  if  ever  he 
became  so.  Demandant  took  issue  on  the  first  and  second 
pleas,  and  replied  to  the  third  that  she  had  become  a  British 
subject  by  naturalization,  and  that  her  husband  Josiah  was  a 
British  subject  by  naturalization  at  the  time  he  conveyed 
these  lands,  and  that  defendant  and  the  occupiers,  &c.,  have 
not  enjoyed,  &c. 
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The  trial  took  place  in  April  last,  at  Cobourg,  before 
Burns,  J. 

Sufficient  evidence  was  given  to  shew  that  the  demandant's 
husband  was  a  British  subject,  as  he  was  a  militia  officer 
during  the  war  of  1812.  He  had  a  brother,  and  it  was  stated 
that  the  lot  out  of  part  of  which  the  demandant  claimed 
dower,  was  the  property  of  one  Cain,  and  that  he  sold  to 
demandant's  husband  and  his  brother,  who  it  was  under- 
stood was  still  alive.  The  demandant's  marriage  toJosiah 
Haskill,  in  1814,  was  sufficiently  proved. 

The  principal  question  arose  in  the  plea  of  ne  unques 
seisie  que  dower.  Notice  to  produce  was  served  on  the  de- 
fendant. He  produced,  on  being  so  required,  at  the  trial, 
an  indenture  of  mortgage  dated  the  SOfch  of  January,  1837, 
from  one  Charles  Hughes  to  the  Hon.  Geo.  MolFatt,  and  an 
assignment  of  that  mortgage  dated  the  29th  of  November, 
1847,  made  by  Moffatt  to  defendant.  Also  a  mortgage 
dated  4th  of  February,  1846,  from  Hughes  to  Yenner,  who, 
on  the  11th  of  January,  1848,  assigned  to  defendant,  and  a 
deed  from  Hughes  to  Burton,  dated  the  4th  of  April,  1846, 
who  on  the  7th  of  December,  1847,  conveyed  to  defendant. 
The  demandant  then  gave  evidence  to  shew  that  Hughes 
derived  title  from*  her  late  husband.  A  witness  swore  that 
Hughes  was  dead,  and  that  sometime  between  1840  and  1850 
his  house  was  burnt,  and  in  it,  as  the  witness  understood, 
all  his  papers.  And  upon  this,  and  the  presumption  that  as 
owner  of  the  fee  the  title  deeds  would  be  in  his  posses- 
sion, and  were  destroyed  in  the  fire,  secondary  evidence 
was  admitted.  Proof  was  given  that  the  lot  of  which  the 
quarter  of  an  acre  mentioned  in  the  count  was  part,  was 
known  as  the  Cain  lot,  and  that  Josiah  Haskill  lived  on  it 
in  1813,  and  that  Cain  was  understood  to  have  sold  four 
acres  to  demandant's  husband  and  his  brother,  who  left  this 
province  in  1813,  but  was  still  alive.  A  memorial  was  put 
in  signed  by  Cain,  produced  by  the  registrar,  dated  the  14th 
of  May,  1811,  which  shewed  that  Cain  conveyed  to  the  two 
brothers  Haskill  as  joint  tenants.  Josiah  Haskill  was  said 
to  have  conveved  to  one  Marsh,  and  a  memorial  of  such  a 
deed  dated  the  5th  of  April,  1815,  was  put  in.    A  memorial 
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was  also  put  in  of  a  deed  from  Marsh  to  Erasmus  Fowke, 
dated  the  15th  of  August,  1818,  and  Mr.  Fowke  was  called 
as  a  witness.  He  stated  that  he  had  bought  from  Marsh ; 
that  he  (F.)  had  the  title  deeds,  and  sold  to  different  parties 
portions  of  the  four  acres, — one  portion  to  John  Webster,  the 
memorial  of  which  deed,  dated  the  31st  July,  1823,  was  put 
in.  On  recollection  Mr.  Fowke  said  he  was  not  sure  whether 
he  had  the  deed  from  Cain  to  the  two  Haskills,  since  Josiah 
Haskill  retained  a  quarter  of  an  acre  of  the  land,  but  such  deeds 
as  he  had  he  gave  to  Webster,  who,  as  he  believed,  took  them 
to  England.  The  title  from  Webster  to  Hughes  was  proved 
only  by  the  production  and  proof  of  memorials  from  the 
registry  office. 

There  was  another  question  as  to  boundaries  important, 
mainly  as  to  the  damages  in  the  action,  but  which  would  not 
arise  unless  this  evidence  was  sufficient  to  entitle  the 
demandant  to  recover  on  the  plea  of  ne  unques  seisie,  and  it 
,was  agreed  the  court  should  hear  further  argument  on  that 
question  if  the  point  now  discussed  was  decided  in  favour  of 
demandant. 

The  admission  of  the  secondary  evidence  was  objected  to, 
but  the  learned  judge  decided  that  he  would  admit  it  in  a 
case  of  this  kind,  the  defendant  claiming  under  all  these 
deeds. 

It  was  also  objected  that  the  demandant  should  prove  a 
fee  in  the  husband  by  proving  a  conveyance  in  fee  to  him, 
and  that  at  best  the  evidence  shewed  that  the  brothers  Has- 
kill were  seised  as  joint  tenants,  and  the  brother  of  demand- 
ant's husband  survived  him. 

The  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  on  the  legal  objections.  A  verdict 
was  taken  for  the  plaintiff"  for  £30,  subject  to  be  reduced  to 
£10,  upon  the  question  of  boundary. 

In  Easter  Term  Hector  Cameron  obtained  a  rule  nisi  to 
enter  a  nonsuit  on  the  leave  reserved,  or  to  reduce  the  ver- 
dict because  the  title,  if  any,  of  the  demandant's  husband 
only  extended  over  a  part  of  the  lands  mentioned  in  the 
49  VOL.  XII. 


386         COMMON  PLEAS,  TRINITY  TERM,  26  VIC,  1862. 

count,  or  for  a  new  trial  for  the  improper  admission  of 
secondary  evidence. 

In  Trinity  Term  Q.  S.  Patterson  and  Bethune  shewed  cause. 
They  cited  Eoper  on  Husband  and  Wife,  368 ;  Henley  v. 
Webb,  5  Mad.  407;  Sir  W.  Jones  317;  Davenport  v. 
Davenport,  7  U.  C.  C.  P.  401 ;  While  v.  Laing,  2  C.  P.  U. 
C.  186  ;  Wannicott  v.  Fillater,  11  U.  C.  51 ;  Matheson  v. 
Malloch,  13  U.  C.  Q.  B.  354 ;  Minaker  v.  Ashe,  20  U.  C.  Q. 
B.  20  ;  Year  Book,  3  H.  4  ;  Roll  Abr.  Dower  676.  It  was 
contended  that  inasmuch  as  many  of  the  memorials  produced 
were  signed  by  the  grantees,  such  memorials  were  not  merely 
secondary  evidence  of  the  deeds,  but  primary  evidence  as 
acknowledgment  of  deeds,  and  the  contents  thereof,  within 
the  principal  of  Slatterie  v.  Pooley,  6  M.  &  W.  669. 

Hector  Cameron  contra,  cited  Brooke  Abr.  Dower,  255  > 
1  Step.  Commn.  485 ;  Park  on  Dower  38  ;  Burton  on  Real 
Property,  sec.  1524,  note. 

Draper,  C.  J. — As  to  the  estoppel  the  foundation  of  it 
lies  "in  the  obligation  which  every  man  is  under  to  speak 
and  act  according  to  the  truth  of  the  case,  and  in  the  policy 
of  the  law  to  prevent  the  great  mischiefs  resulting  from 
uncertainty,  confusion,  and  want  of  confidence  in  the  inter- 
course of  men,  if  they  were  permitted  to  deny  that  which 
they  have  deliberately  and  solemnly  asserted  and  received 
as  true."    Taylor  on  Ev.,  sec.  76. 

Nevertheless,  "  No  one  shall  be  prevented  from  setting  up 
the  truth  unless  it  be  in  plain  contradiction  to  his  former 
allegations  and  acts."  lb. 

Estoppels  are  equally  binding  upon  parties  and  privies. 
Bearing  in  mind  that  a  person  who  accepts  a  grant  is  not 
estopped  from  saying  that  it  does  not  pass  so  great  an  estate 
as  it  purports  to  convey,  but  only  from  saying  that  it  passes 
no  estate,  and  also,  that  though,  in  the  present  case. 
Marsh  and  those  claiming  as  privies  in  estate  from  him  are 
estopped  from  denying  that  Haskill  had  some  estate,  or  even 
some  estate  in  fee  which  passed  by  his  deed  to  Marsh ;  the 
estoppel  does  not  necessarily  extend  to  their  denying  that 
he  was  seised  in  fee  in  severalty  or  as  tenant  in  common. 
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It  is  first  to  be  considered,  that  according  to  the  cases  of 
Yooght  V.  Winch,  3  B.  &  A.  662,  and  Doe  v.  Huddart,  2  C. 
M.  &  R.  316,  a  party  may  waive  the  benefit  of  an  estoppel, 
and  does  elect  to  waive  it  by  not  pleading  it  when  he  has 
the  opportunity ;  and  the  case  of  Magrath  v.  Hardy,  4 
Bingh  N.  C.  782,  seems  to  me  to  be  decisive  on  this  ques- 
tion. 

The  demandant's  counsel  opened  his  argument  on  shew- 
ing cause,  by  insisting  that  the  tenant  was  estopped  from 
denying  her  title  to  dower,  because  he  derived  title  under  a 
conveyance  made  by  her  late  husband  after  their  mar- 
riage. The  count  of  necessity  involves  an  assertion  that 
the  demandant's  husband  was  seised  in  fee,  or  of  such  other 
estate  as  that  his  widow  would  be  entitled  to  dower.  The 
plea  denies  this,  and  when  the  plaintifi"  establishes  a  primd 
facie  case,  as  for  example,  that  the  husband  being  in  possess- 
ion conveyed  to  the  defendant,  the  defendant  under  ordinary 
.  circumstances  might  meet  that  case  by  proving  circumstan- 
ces negativing  the  presumption  arising  from  the  husband's 
possession  and  apparent  ownership.  But  the  demandant 
denies  this  right  to  the  tenant  in  the  present  case,  contend- 
ing in  the  first  place  that  as  he  claims  in  privity  with  Marsh, 
he  cannot  den}^  her  husband's  seisin  of  a  su&cient  estate 
to  entitle  her  to  dower,  and  therefore  the  tenant  cannot 
deny  it. 

I  think  that  the  cases  I  have  referred  to  shew  that  she 
should  have  replied  the  estoppel  if  she  meant  to  rely  upon  it. 
In  the  judgment  in  Trevivan  v.  Lawrence,  ]  Salk.  276,  the 
principle  is  clearly  stated,  that  if  the  plaintiff  to  a  plea  by 
his  tenant  of  nil  hahuit  in  tenementis  reply  habuit,  he  waives 
the  estoppel  and  leaves  it  at  large.  I  refer  also  to  Bowman 
V.  Rostron,  2  A.  &  E.  295 ;  Wilson  v.  Butler,  4  Bing.  K 
C.  748 ;  Carpenter  v.  Butler,  8  M.  &  W.  212 ;  Doe  v. 
Seaton,  2  C.  M.  &  B.  728 ;  Neave  v.  Moss,  1  Bing.  360 ; 
Walton  V.  Waterhouse,  2  Wms.  Saund.  415,  notes  ;  and 
Young  V.  Raincock,  7  C.  B.  310,  in  which  case  most  of  the 
authorities  up  to  that  time  are  referred  to. 

I  conclude  therefore  that  on  these  pleadings  the  defend- 
ant was  not  estopped  from  shewing  that  the  title  of  the 
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demandant's  husband  was  as  joint  tenant  in  fee  with  his 
brother,  and  that  the  husband  died  before  his  brother. 

Then  was  it  properly  and  sufficiently  shewn  ?  On  the 
cross-examination  of  the  plaintiff's  first  witness,  it  was  said 
that  he  understood  Cain  sold  to  the  two  Haskills.  Mr* 
Fowke  also,  on  cross-examination,  said,  "  Cain's  deed  was  to 
the  two  Haskills,"  and  that  "  there  was  a  difficulty  about 
the  title,  for  there  was  a  question  whether  the  other  Has- 
kill's  land  was  confiscated,"  and  on  the  defence  the  memorial 
of  the  deed  from  Cain  was  put  in,  shewing  on  the  face  of  it 
that  they  were  joint  tenants  under  it.  No  objection  was 
taken,  so  far  as  the  judge's  notes  shew,  to  any  of  this  evi- 
dence. Notice  to  the  demandant  to  produce  the  deed 
could  not  be  necessary,  for  she  was  not  entitled  to  the 
custody  of  it,  nor  was  there  any  ground  for  assuming  it  to 
be  in  her  possession,  and  the  evidence  off'ered  by  the  deman- 
dant of  the  destruction  of  Hughes'  house  and  papers  by 
fire  raised  a  presumption  that  if  the  other  deeds  were  then 
destroyed,  this  might  have  been  also,  though  there  was  the 
doubt  suggested  by  Mr.  Fowke's  evidence.  I  do  not 
think  the  reception  of  this  evidence,  or  of  the  memorial,  as 
secondary  evidence  of  the  contents  of  the  deed,  ought  to  be 
objected  to  now,  no  such  objection  having  apparently  been 
made  at  the  trial,  and  if  it  had,  I  think  the  evidence  would 
not  have  been  rejected,  especially  after  the  admission  of  the 
evidence  tendered  by  the  demandant  himself.  If  proved,  the 
deed  from  Cain  was  a  deed  to  the  demandant's  husband 
and  his  brother,  of  the  premises  in  question  as  joint  tenants 
in  fee,  and  the  widow  of  the  one  who  died  first  is  not 
entitled  to  dower,  for  the  well-known  reason  that  on  his 
death  the  whole  estate  vested  in  the  other  joint  tenant,  who 
then  was  in,  not  through  the  deceased,  but  from  the  first 
feoffor  or  donor. 

The  tenant's  plea  was  therefore  sustained,  and  the  verdict 
should  either  have  been  rendered  for  him  or  the  demandant 
should  have  been  nonsuited. 

In  my  opinion  the  rule  for  nonsuit  should  be  made 
absolute. 

Per         Kule  absolute. 
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Cameron  et.  al.  v.  Stevenson. 

Partnership — Assignment  to  trustee  for  benefit  of  creditors  of— Power  of  one 
partner  to  convey  the  effects  of  the  partnership  without  assent  of  co-partner. 

Held,  that  one  co-partner  in  trade  has  not  the  power  and  authority 
without  the  express  consent  of  his  co-partner  to  execute  a  deed  dispo- 
sing of  all  the  stock  in  trade,  effects,  and  assets  of  the  firm  to  a  trustee 
to  dispose  of  the  same  for  the  general  benefit  of  the  creditors  of  the 
partnership. 

Interpleader  to  try  whether  certain  goods  and  household 
furniture,  together  with  a  sum  of  money  in  the  hands  of  the 
sheriflf  of  York  and  Peel,  (being  the  balance  of  a  sum  of 
money,  the  proceeds  of  previous  sales  of  certain  goods, 
seized  and  taken  in  execution  by  the  said  sheriff,)  seized 
and  taken  in  execution  by  the  said  sheriff  under  a  fi. 
fa.,  tested  the  21st  of  October,  1861,  and  delivered  to  the 
sheriff  on  the  same  day,  for  having  execution  of  a  judgment 
recovered  by  the  said  John  Stevenson  in  an  action  against 
James  Anson  Brown  and  William  Stevenson,  were  at  the 
time  of  the  seizure  by  the  sheriff  the  property  of  the  now 
plaintiffs  against  the  now  defendant. 

The  issue  came  on  for  trial  at  the  winter  assizes  for  York 
and  Peel,  1862,  before  Burns,  J. 

The  plaintiffs  put  in  an  assignment  bearing  date  the  27th 
of  August,  1861,  made  by  James  Anson  Brown,  for  himself 
and  the  firm,  to  the  plaintiffs,  which  was  duly  filed  in  the 
office  of  the  clerk  of  the  county  court  on  the  28th  August, 
1861.  The  firm  of  Brown  &  Co.  was  composed  of  James 
Anson  Brown  and  William  Stevenson,  and  was  indebted  to 
the  plaintiff  Capron,  father-in-law  of  Brown,  in  the  sum  of 
$2,000  for  money  loaned.  He  was  also  security  for  the 
firm  to  the  amount  of  XI, 000  by  a  guarantee  to  the  City 
Bank.  The  defendant  is  a  brother  of  Stevenson,  the  other 
partner,  and  had  recovered  judgment  against  them.  The 
firm,  not  long  before  the  assignment,  was  found  to  be  insol- 
vent,- their  liabilities  amounting  to  $14,000,  and  their  assets 
only  to  $8,000  or  $9,000.  On  this,  Brown  desired  to  make 
an  assignment,  but  the  other  partner  would  not  join  unless 
the  defendant  was  fully  paid.  To  this  Brown  would  not 
agree,  and  he  executed  alone  the  assignment  produced)  of 
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all  the  partnership  effects,  Stevenson,  his  partner,  objected 
that  Capron  resided  in  Paris,  and  that  the  other  assignee 
was  a  practising  lawyer  living  in  Toronto,  so  that  neither  of 
them  could  personally  attend  to  the  concern.  The  plaintiffs 
as  assignees  took  possession  immediately,  and  kept'  it  till  the 
sheriff  entered.  The  only  matter  in  dispute  was,  whether 
the  assignment  passed  the  partnership  effects,  being  made 
by  only  one  partner,  to  trustees  for  the  benefit  of  creditors 
without  preference.  The  jury  found  for  the  plaintiffs,  and 
that  the  assignment  was  hondfidey  and  leave  was  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  him. 

In  Hilary  Term,  B.  A.  Harrison  obtained  a  rule  nisi 
accordingly. 

In  Trinity  Term  M.  C.  Cameron  shewed  cause.  He 
cited  Fox  v.  Rose,  10  U.  C.  Q.  B.  16.  Barton  v.  Williams, 
5  B.  &  A.  395,  affirmed  in  error,  3  Bing.  139. 

Harrison  contra,  referred  to  Hawken  v.  Bourne,  8  M.  & 
W.  703 ;  Story  on  Partnership  (London  Ed.)  sec.  101,  and 
notes  thereon ;  Flintoff  v.  Dickson,  10  Q.  B.  U.  C.  428  ; 
Fox  V.  Hanbury,  Cowp.  445  ;  Fraser  v.  Kershaw,  2  Jur.  N. 
S.  880 ;  Ernest  v.  Nicholls,  3  Jur.  K  S.  919  ;  Butchard  v. 
Dresser,  4  DeG".  McN.  &  G.  545 ;  Cox  v.  Hickman,  9  C. 
B.  -N.  S.,  4T.  ' 

Draper,  C.  J. — I  am  of  opinion  that  one  co-partner  in 
trade  has  not  power  and  authority,  without  the  express  con- 
sent, and  a  fortiori  against  the  will  of  his  co-partner  to 
execute  a  deed,  and  thereby  to  dispose  of  all  the  stock  in 
trade,  effects  and  assets  of  the  firm  to  a  trustee  or  trustees 
to  dispose  of  the  same  for  the  general  benefit  of  the  credi- 
tors of  such  co-partnership. 

I  rest  this  conclusion  on  the  principle  that  the  law  of 
partnership  is  only  a  branch  of  the  law  of  principal  and 
agent  ;  that    each   member  of  a  complete  partnership 

is  liable  for  himself,  and  as  agent  for  the  rest,  binds  them 
upon  all  contracts  made  in  the  course  of  the  ordinary  scope  of 
the  'partnership  business.''''  Per  Ld.  Wensleydale  in  Earnest 
V.  Nicholls,  3  Jur.  N.  S.  923. 
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The  section  from  Story's  Partnership  referred  to  by  Mr. 
Harrison  leads  to  the  conclusion  which  I  have  arrived  at, 
"  for  such  an  assignment  would  amount  to  a  suspension  or  dis- 
solution of  the  partnership  itself,"  and  the  opinion  he  cites 
of  Chancellor  Walworth  in  Havens  v.  Hussey  (5  Paige's 
Reports,  30)  affirms  the  conclusion  to  the  fullest  extent,  on 
what  certainly  appears  to  me  Very  sound  reasoning.  In 
Barton  v.  Williams,  5  B.  &  Ad.  405,  Best^  J.,  observes, 
"  A  partner  in  a  trading  concern  generally  may  dispose  of 
the  partnership  property,  because  his  authority  to  do  so  is 
implied  from  the  nature  of  the  business,"  but  that  language 
by  no  means  authorizes  or  implies  authority  to  do  what  has 
been  done  here. 

But  if  the  reason  and  argument  appears  to  be  against  the 
existence  of  such  an  authority  in  one  of  several  co-partners 
without  the  concurrence  of  the  others,  how  much  more 
strongly  does  the  argument  apply  when  the  act  is  done 
expressly  against  the  will  of  the  other,  when  the  act  done 
is  beyond  the  fair  meaning  of  the  terms,  "  the  ordinary  scope 
of  the  partnership  business,"  and  when  the  assumed  agency 
to  do  it,  is  repudiated  by  the  alleged  principal  before  the 
act  is  done,  and  possibly  the  assignees  are  aware  of  his 
dissent  ? 

By  this  act  of  assignment  of  all  the  property  and  effects 
of  the  assignors  the  winding  up  the  affairs  of  the  co-partner- 
ship is  transferred  to  other  hands,  and  as  is  strongly  put  by 
Chancellor  Walworth  :  "An  agent  is  appointed  to  control 
and  dispose  of  the  whole.  The  capacity,  integrity  and 
industry  of  another  are  brought  to  the  management,  and  the 
fitness  of  the  party  selected  is  judged  of  solely  by  one 
member  of  the  firm."  This  very  difficulty  arises  in  the 
present  case,  where  Stevenson  the  dissentient  partner 
objected  to  the  present  plaintiffs  as  assignees. 

The  observations  of  Sir  W.  Page  Wood,  in  giving  judg- 
ment in  Eraser  v.  Kershaw,  2  Jur.  N.  S.  880,  lead  stronglv 
to  the  same  result.  Speaking  of  the  rights  of  a  sole  con- 
tinuing solvent  partner  on  a  dissolution  caused  by  the  bank- 
ruptcy of  the  other,  he  says  "  he  has  a  right  to  sell  the 
partnership  assets  to  pay  partnership  debts,  but  it  does  not 
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follow  that  he  can  transfer  his  authority  to  a  third  party,  it 
is  a  personal  authority  belonging  to  him  qua  partner,  and 
to  be  exercised  for  partnership  purposes." 

No  case,  has  been  cited  to  us  in  which  the  authority  of  one 
partner  to  do  such  an  act  against  the  consent  of  his  co- 
partner, has  been  recognised  and  sustained,  and  though 
there  is  no  English  decision  the  other  way,  the  dicta  of 
judges,  and  the  principle  on  which  the  authority  of  a  part- 
ner to  bind  the  other  members  of  the  firm  is  rested,  appear 
to  me  to  afford  conclusive  reasons  against  the  power  asserted 
in  this  case.  And  the  American  jurists  are  still  more  clear 
against  it. 

In  my  opinion  the  rule  should  be  made  absolute. 

So  far  as  the  interest  of  the  partner  who  has  executed  the 
assignment  is  concerned,  it  is  unnecessary  for  us  to  express 
any  opinion  whether  it  passes  to  the  assignees,  because  the 
sheriff,  under  the  execution,  has  a  clear  right  to  seize  and  sell 
the  interest  of  the  other  partner,  and  the  claimants  assert  a 
right  to  defeat  the  execution  altogether. 

Per  cur, — Rule  absolute. 


Caverhill  et  al.  v.  Orvis  et  al. 

Lease — Not  under  seal — Yearly  tenancy — Mortgagee — His  right  as  against  the 
tenant — Subsequent  lease  under  seal — Its  effects  on  former  tenancy — Stat.  14 
^15  Vic,  ch.  7,  sec.  4. 

One  L,  being  the  owner  in  fee  of  certain  premises,  by  an  instrument  not 
under  seal,  dated  the  31st  of  October,  1857,  leased  them  to  S.  0.,  one  of 
the  defendants,  for  a  period  of  five  years.  On  the  31st  of  March,  1858, 
by  an  indenture  of  mortgage  he  conveyed  the  same  premises  to  J.  C.  &  T. 
C,  the  plaintiffs,  redeemable  as  therein  set  forth,  and  on  the  8th  of  June, 
1858,  by  indenture  under  seal  he  again  leased  the  same  premises  for  a 
period  of  five  years  to  S.  0. 

Upon  ejectment  brought  by  the  mortgagees,  held,  that  the  indenture  of  the 
31st  of  October,  1857,  not  being  under  seal,  did  not  operate,  since  the 
statute  14  &  15  Vic,  ch.  7,  sec.  4,  as  a  lease  for  five  years,  but  enured  to 
the  benefit  of  the  lessee  as  a  yearly  tenancy  ;  and  no  notice  to  quit  or 
other  determination  of  the  tenancy  having  been  given,  the  plaintiffs  were 
not  entitled  to  succeed.  Secondly,  that  although  the  indenture  of 
October,  1858,  as  between  the  parties  to  it,  operated  as  an  extinguish- 
ment of  the  original  agreement,  yet  it  did  not  entitle  the  plaintiffs  as 
mortgagees  to  succeed,  they  being  no  party  to  it. 

Ejectment  for  the  south-half  of  No.  31,  1st  concession  of 
Whitby,  excepting  the  part  owned  by  the  Grand  Trunk 
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Eailway.  Isaac  B.  Orvis  did  not  appear  to  the  writ.  Selah 
Orvis  defended  for  the  land,  except  a  portion  in  the  occupa- 
tion of  one  Cook,  on  the  north-west  part  thereof,  containing 
about  eight  acres.  The  plaintiffs'  notice  of  title  was  by 
virtue  of  an  indenture  of  mortgage  made  by  one  Carlton 
Lynde,  to  the  plaintiffs,  default  having  been  made  in  the 
payment  of  moneys  secured  thereby.  The  defendant,  Selah, 
gave  notice,  limiting  his  claim  as  in  the  appearance,  and 
claimed  title,  under  a  lease,  from  Carleton  Lynde. 

The  trial  took  pbce  in  March  last,  at  Whitby,  before 
Burns,  J.  It  was  admitted  that  Carleton  Lynde,  being 
seised  in  fee,  on  the  31st  of  March,  1858,  by  indenture  of  that 
date,  in  consideration  of  $6047*00,  granted,  bargained, 
sold,  &c.,  the  premises  in  question  to  the  plaintiffs  ;  hahen- 
dum  in  fee,  provided  that  if  Lynde  paid  to  the  plaintiffs 
$348.50  before  the  expiration  of  six  calendar  months  ;  the 
further  sum  of  $348.50  before  the  expiration  of  twelve 
calendar  months  ;  and  the  residue,  $5350,  before  the  expi- 
ration of  eighteen  months,  the  indenture  should  be  void. 

The  writ  of  summons  was  issued  on  the  22nd  of  January, 
1862. 

For  the  defendant,  it  was  admitted,  that -Carleton  Lynde 
signed  a  paper,  not  under  seal,  dated  the  31st  of  October, 
1857,  whereby  it  was  set  forth  that  Carleton  Lynde  h^d  let 
to  Selah  Orvis  the  premises  in  dispute,  for  five  years,  for 
the  yearly  rent  of  <£35  curroDcy,  payable  half-yearly,  com- 
mencing on  the  1st  of  May  then  next,  and  on  the  1st  of 
November  ensuing,  and  in  each  and  every  year  during  the 
term.  It  contained  various  agreements  between  the  parties 
relative  to  work  to  be  done  on  the  premises,  &c.,  &c.,  not 
material  to  this  case,  and  it  was  signed  by  Selah  Orvis  as 
well  as  by  Lynde.  It  was  further  admitted  that  defendant 
was  in  possession  under  this  instrument,  and  it  was  contend- 
ed that  defendant  was,  at  all  events,  a  yearly  tenant  and  en- 
titled to  notice  to  quit. 

It  was  further  admitted  that  Carlton  Lynde,  on  the  8th  of 
June,  1858,  by  indenture  of  that  date,  demised  and  leased  to 
Selah  Orvis,  the  same  premises  habendum,  for  five  years,  from 
31st  October,  1857,  which  was  executed  under  seal  by  both  par- 
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ties.  The  learned  judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  non- 
suit. 

In  Easter  Term,  Richards,  Q.  C,  obtained  a  rule  nisi 
on  the  leave  reserved  on  the  ground  that  there  was  no  demand 
of  possession  or  other  notice  or  demand  to  terminate  the 
tenancy,  and  that  on  the  evidence  the  plaintiffs  were  not  en- 
titled to  recover. 

In  Trinity  Term  Cochrane  shewed  cause,  citing  Osborne 
V.  Earnshaw,  12  U.  0.  C,  P.  267;  Pope  v.  Garland,  4  Y. 

6  C.  399 ;  Braythwayte  v.  Hitchcock,  10  M.  &  W.  494 ; 
Doe  V.  Moffatt,  15  Q.  B.  257 ;  Clayton  v.  Blakey,  2  Smith's  L. 
C.  98,  note ;  Doidge  v.  Bowers,  2  M.  &  W.  365  ;  Denn  v 
Fearnside,  1  Wilson,  176  ;  Tucker  v.  Morse,  1  B.  &  Ad. 
365  ;  Doe  Martin  v.  Watts,  7  T.  R.  85  ;  Berrey  v.  Lindley, 

3  M.  &  G.  511 ;  Doe  Egremont  v.  Courtenay,  11  Q.  B. 
702  ;  Archd.  L.  &  T.  80  ;  Doe  v.  York,  6  East  86  ;  Wootley 
V.  Gregory,  2  Y.  &  J.  536  ;  Lyon  v.  Reed,  13  M.  &  W.  285  ; 
Addison  on  Contracts,  387 ;  Richardson  v.  Lanridge,  4 

4  Taunt  128  ;  W^hite  v.  Nelson,  10  C.  P.  U.  C.  158. 
Richards,  Q,  C,  contra,  cited  Consol.  Stat.  U.  C,  ch.  90 ; 

Berrey  V.  Lindley,  3  M.  &  G.  504  ;  Clayton  v.  Blakey,  8  T. 
R.  3  ;  Tress  v.  Savage,  4  E.  &  B.  36 ;  Rollason  v.  Leon, 

7  Jur.  N.  S,  608. 

Draper,  C.  J. — The  instrument  of  the  31st  October, 
1857,  would  have  operated  as  a  lease  before  our  statute  14 
&  15  Vic,  c.  7,  s.  4,  but  that  section  makes  it  void  as  a  lease 
— not  being  made  by  deed.  According  to  the  case  of  Tress  v. 
Savage,  4  E.  &  B.  36,  however,  the  defendant  became  under 
it  tenant  from  year  to  year  for  five  years  determinable  dur- 
ing that  term  by  half  a  year's  notice,  and  after  the  end  of 
that  term  he  was  bound  to  give  up  possession  without  notice. 
The  five  years,  however,  have  not  expired  and  there  has  been 
no  notice. 

Still  the  question  remains  as  to  the  effect  of  the  lease  of 
the  8th  of  June,  1858,  which  was  made  by  deed.  As  be- 
tween Lynde,  the  mortgagor,  and  the  lessee  the  now  defend- 
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ant,  it  seems  to  me  it  put  an  end  to  the  tenancy  from  year 
to  year,  but  I  am  not  of  opinion  that  it  could  bind  the  plain- 
tiffs the  mortgagees.  They  were  no  parties  to  it,  and  have  done 
nothing  to  confirm  it.  If  they  had,  the  term  would  be  a  bar  to 
this  action.  This  lease  cannot,  as  appears  to  me,  operate  as 
a  surrender  of  a  previous  term,  for  none  existed  ;  and  I  do  not 
perceive  how  it  can  operate  on  the  tenancy  from  year  to 
year  so  as  to  make  the  defendant  a  trespasser,  as  against  the 
mortgagee,  liable  to  be  turned  out  without  notice  or  demand 
of  possession.  I  find  no  authority  for  such  a  conclusion. 
The  cases  of  Doe  v.  Courtenay,  11  Q.  B.  702,  and  Doe  v. 
Poole,  II  Q.  B.  713,  certainly  do  not  lead  to  it.  I  am  not 
sure  that  I  fully  understand  the  case  of  Cadle  v.  Moody,  as 
reported  in  7  Jur.  N.  S.  1249.  If  the  term  granted  by 
Thomas  Cadle  to  Probyn  before  the  mortgage  to  Charles 
Fisher  was  unexpired,  when  the  action  of  ejectment  was 
brought,  I  should  have  no  difficulty,  and  it  would  support  my 
opinion  in  this  case.  In  any  view,  however,  it  will  not  help 
the  plaintiffs. 

I  think  the  rule  should  be  made  absolute. 

Per  cur. — Rule  absolute. 


Shipman  v.  Grant  et  al. 

Lease — Proviso  for  determination  thereof  hy  notice  within  three  months — 
Computation  of. 

The  plaintiff  executed  a  lease  to  cne  J.  A.  B.  for  a  term  of  three  years  from  the 
9th  of  March,  1860,  with  the  following  proviso  :  "  Provided  the  lessee  shall 
within  three  months  previous  to  the  ninth  day  of  March  next,  which  will 
be  in  the  year  of  our  Lord  1861,  give  a  notice  in  writing  which  shall  be 
served  on  the  lessor,  &c.,"  and  took  from  the  defendants  a  bond  for  the 
due  payment  of  rent  by  J.  A.  B.  Upon  default  made  in  payment  of  the 
rent,  and  an  action  brought  upon  the  bond,  it  appeared  in  evidence  that 
notice  was  given  by  the  lessee  between  the  9th  of  December,  1860,  and 
the  9th  of  March,  1861,  of  his  intention  to  continue  the  lease  for  the  full 
term  of  three  years.  The  defendants  contended  that  by  the  terms  of  the 
lease  the  notice  should  have  been  given  previous  to  the  commencement  of 
the  three  months. 

Held,  that  although  the  intention  of  the  parties  might  have  been  to  give  and 
receive  three  clear  months  notice  under  the  lease,  yet  by  the  terms  of  the 
proviso  the  notice  was  to  be  given  within  three  months  prior  to  the  9th  of 
March,  1861,  which  having  been  done  entitled  the  plaintiffs  to  succeed. 

Debt  on  bond,  conditioned  for  payment  by  defendants  or 
by  one  J.  A.  B.  to  plaintiff,  of  the  yearly  sum  of  $690  as 
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follows  :  $395  on  tlie  25th  of  May  in  each  year  during  the 
continuance  of  a  lease  dated  the  7th  of  March,  1860,  and 
made  by  plaintiff  to  J.  A.  B.,  and  $295  on  the  1st  of  March 
in  every  year  during  the  continuance  of  the  lease.  Aver- 
ment, that  the  lease  continued  till  the  commencement  of  this 
suit  and  still  continues ;  that  on  the  1st  of  March,  1862, 
$295  became  due  and  remains  unpaid. 

Plea,  that  defendants  made  the  bond  as  sureties  for  J.  A. 
B.,  to  secure  payment  by  him  to  plaintiff  of  the  yearly  rent 
of  $690,  reserved  by  a  lease  (as  in  the  declaration.)  That 
by  that  lease  the  plaintiff  demised  to  J.  A.  B.  certain  pre- 
mises (describing  them)  from  the  9th  of  March,  1860,  for  the 
term  of  three  years  thence  next  ensuing,  provided  the  said 
J.  A.  B.  should,  within  three  months  previous  to  the  9th  of 
March,  1861,  give  a  notice  in  writing  to  the  plaintiff,  in 
which  notice  it  should  be  stated  that  he,  the  said  J.  A.  B., 
would  keep  the  mill  demised  on  the  terms  in  the  lease  con- 
tained. In  default  of  J.  A.  B.  giving  that  notice,  it  was  by 
the  lease  declared  and  agreed  that  J.  A.  B.  should  give  up 
the  premises  on  the  9th  of  March,  1861.  Averment,  that  J. 
A.  B.  did  not,  on  or  before  the  9th  of  December,  1861,  and 
within  the  time  limited,  give  such  notice,  whereby  the  lease 
determined  on  the  9th  of  March,  1861,  and  that  the  money 
claimed  in  the  declaration  is  for  rent  accruing  due  after  the 
9th  of  March,  1861,  and  after  the  determination  of  the  lease 
for  want  of  such  notice. 

Demurrer. — The  plaintiff  also  took  issue  on  this  plea, 
which  issue  was  tried  at  Perth  in  April,  1862,  before  Rich- 
ards^ J. 

A  notice  was  put  in,  in  the  words  and  figures  following  : 
"December  8th,  I860.— Norman  Shipman,  Esq.,  I  hereby 
give  you  notice,  according  to  terms  of  lease,  that  it  is  my 
will  and  decision  to  keep  your  mill  to  the  full  term  of  three 
years,  according  to  the  full  terms  of  lease.  John  A.  Bing- 
ham.   Witness,  Frederick  Johnstone." 

Johnstone  was  called  by  the  plaintiff  and  proved  clearly 
that  this  notice  was  not  signed  until  after  the  9th  of  Decem- 
ber.   That  the  day  after  the  notice  should  have  been  given 
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the  plaintiff  called  Bingham's  attention  to  it,  and  as  Bing- 
ham expressed  his  wish  to  continue,  plaintiff  said  he  would 
make  it  all  right  for  him  as  he  did  not  want  to  take  any 
advantage  as  it  w^as  "  an  overlook,"  and  after  this  the  mill 
was  carried  on  as  before.  Another  witness,  a  brother  of  the 
lessee,  also  proved  distinctly  the  notice  was  not  given  until 
after  the  day.  Plaintiff  said  he  would  make  it  all  right,  but 
they  did  not  agree  then.  It  was  that  week  or  the  next  they 
made  the  arrangement.  The  8th  of  December  was  a  Sunday. 
At  the  time  the  notice  actually  was  given  plaintiff  refused  to 
renew  the  term. 

It  appeared  the  mill  was  burned  the  28th  of  January, 
1862. 

A  verdict  was  rendered  for  the  plaintiff  subject  to  the 
opinion  of  the  court,  whether  the  notice  was  given  in  suffi- 
cient time  to  enable  the  tenant  to  hold  the  mill  under  the 
lease  for  the  full  term  of  three  years. 

M.  C.  Cameron  supported  the  demurrer^  and  shewed  cause 
to  the  rule,  citing  Beaty  v.  Fowler,  10  U.  C.  Q.  B.  382 ; 
McMaster  v.  McDougall,  10  Q.  B.  U.  C.  399 ;  Proudfoot  v. 
Bush,  12  U.  C.  C.  P.  52  ;  Dann  v.  Spurrier,  3  B.  P.  399. 

Richards^  Q.  C,  contra. 

Draper,  C.  J. — The  same  question  in  effect  is  presented  by 
the  rule  and  by  the  demurrer,  namely,  whether  the  rent,  the 
non-payment  of  which  by  the  lessee  is  assigned  as  a  breach  of 
the  condition  of  defendants'  bond,  accrued  due  and  payable 
during  the  continuance  of  the  lease,  March  6th,  1860,  and  this 
depends  upon  the  true  construction  of  a  few  lines  in  that 
lease.  At  first  there  is  a  plain  demise  for  the  term  of  three 
years  from  the  9th  of  March,  1860,  "  provided  the  lessee 
shall,  within  three  months  previous  to  the  ninth  day  of 
March  next,  which  will  be  in  the  year  of  our  Lord  1861j 
give  a  notice  in  writing,  which  notice  shall  be  served  on  the 
said  lessor  or  left  with  some  person  at  his,  the  lessor's  usual 
place  of  abode,  in  which  notice  shall  be  stated  that  he,  the 
said  lessee,  will  keep  the  grist  mill  hereby  demised,  and  on 
the  terms  hereinafter  set  forth.  In  default  of  the  said  lessee 
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giving  tlie  notice  last  aforesaid,  then  and  in  that  case  it  is 
hereby  declared  and  agreed  upon,  that  the  said  lessee  shall 
give  up  the  premises  to  the  said  lessor  on  the  ninth  day  of 
March  next,"  that  is  1861. 

The  plaintiff  contends  that  the  notice  might  be  given  on 
any  day  which  fell  within  three  months  of  the  9th  of  March, 
1861.  The  defendants  that  it  must  be  given  not  less  than 
three  months  before  that  day. 

It  is  very  probable  that  the  true  meaning  of  the  parties 
may  not  have  been  expressed  by  the  words  "  shall  within 
three  months  previous  to  the  9th  of  March,  1861,  give  a  no- 
tice in  writing  that  he,  the  said  lessee,  will  keep  the  grist 
mill  hereby  demised."    But  I  cannot  distinguish  this  from 
the  reason  of  the  decision  in  Beaty  v.  Fowler,  10  Q.  B.  U. 
C,  382,  which  turned  on  the  construction  of  the  chattel 
mortgage  acts.    The  enactments  required  that  the  refiling 
of  a  mortgage  of  personal  property  should  take  place  within 
thirty  days  next  preceding  the  expiration  of  one  year  after 
the  first  filing.    The  Chief  Justice  in  giving  judgment  ob- 
served :  "  But  whatever  they  (the  legislature)  meant,  the  act 
is  as  plain  as  words  can  make  it,  that  the  second  filing  must 
be  within  thirty  days  next  preceding  the  expiration  of  one 
year  from  the  first  filing."   The  word  "  within''  is  defined  to 
mean  "  not  beyond,''  and  I  can  find  no  sound  or  legal  rea- 
son for  withholding  that  meaning,  or  of  destroying  the  plain 
sense  of  the  word  by  interpolating  other  words  as  "  a  period 
of,"  or  the  like,  so  as  to  make  the  proviso  require  that  the 
notice  shall  be  given  as  much  or  more  than  three  months 
previous,  &c.    It  may  not  be  very  reasonable  to  my  judg- 
ment that  the  parties  should  have  stipulated  as  they  have 
done,  but  I  cannot  construe  what  they  have  said,  which  is 
quite  unambiguous,  so  as  to  mean  the  reverse  of  its  plain 
sense,  because  I  may  think  that  by  so  doing  I  shall  express 
what  I  think  they  should  have  said,  in  order  to  express  what  I 
think  they  must  or  ought  to  have  meant.  In  Doe  v.  Carew,  2  Q. 
B.  317,  a  number  of  cases  are  collected  leading  to  the  con- 
clusion that  where  the  words  used  are  clear  and  have  a  plain 
and  obvious  meaning,  the  court  will  not  assume  to  change 
them,  even  though  inoperative  as  they  stand,  and  though  the 
change  might  probably  express  what  the  parties  intended. 
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I  think  the  rule  to  enter  verdict  for  defendant  on  leave  re- 
served must  be  discharged. 

As  to  the  demurrer,  I  take  the  substance  of  the  plea  to 
lie  in  the  averment  that  the  lessee  did  not,  within  the  time 
limited,  give  notice,  &c.,  whereby  the  lease  was  determined. 
If  it  were  necessary  the  words  "  on  or  before  "  the  9th  of 
December,  1860,  might,  I  think,  be  rejected  as  surplusage  or 
repugnant  to  what  immediately  follows.  The  averment  is, 
that  the  lessee  did  not,  on  or  before  the  9th  of  December, 
1861,  and  within  the  time  limited  and  appointed  by  the  pro- 
viso to  the  lease,  give  the  notice  required  or  any  notice  stat- 
ing, &c.,  as  required  by  the  proviso,  &c.  It  may,  I  think, 
be  read  as  a  denial  that  any  notice  was  given  either  before 
or  after  the  9th  of  December,  i,  e.,  before  or  within  three 
months  previous  to  the  9th  of  March,  1861. 

I  think  the  defendant  entitled  to  judgment  on  the  de- 
murrer. 

Per  cur. — Judgment  for  defendant. 


In  re  The  Trustees  of  St.  Andrew's  Church  and  The 
Great  Western  Railway  Company. 

Notice  of  claim  for  damages  under  a  statute — Computation  of — Day  of  royal 
sanction  to  statute  excluded — Statute  20  Vic,  ch.  146. 

Held,  that  a  notice  of  claim  for  injury  sustained  by  the  erection  of  a  bridge, 
giyen  on  the  10th  of  September,  1867,  under  the  20th  Vic,  ch.  146, 
which  received  the  royal  assent  on  the  10th  of  June,  1857,  and  requires 
three  months'  notice  of  such  claim  to  be  given,  was  sufficient,  and  a  rule 
was  granted  commanding  the  appointment  of  an  arbitrator  thereunder. 

H.  Cameron  in  Hilary  Term  obtained  a  rule,  calling  on 
the  Great  Western  Railway  Company  to  shew  cause  why  a 
mandamus  should  not  issue  commanding  them  to  appoint  an 
arbitrator  in  this  matter. 

The  affidavits  shewed  that  the  said  trustees  were  grantees 
of  the  Crown  of  lot  No.  41,  and  the  westerly  part  of  lot  No. 
40,  1st  concession  from  the  bay,  in  the  township  of  York, 
which  parcels  of  land  it  was  suggested  were  injured  by  the 
construction  of  a  permanent  bridge  across  the  Humber,  for 
which  the  trustees  claimed  compensation.  That  the  solicitor 
of  the  railway  company  at  first  promised  to  have  an  arbi- 
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trator  duly  appointed,  and  discussed  with  the  solicitor  of  the 
trustees  the  names  of  several  parties  as  arbitrators,  and  by 
such  promises  and  discussions  caused  him  to  delay  making 
this  application;  and  that  he  now  declines  to  appoint  an 
arbitrator  unless  compelled  by  this  court. 

By  the  correspondence  attached  to  this  affidavit,  it  ap- 
peared that  on  the  11th  of  July,  1857,  the  solicitor  for  the  trus- 
tees, Mr.  H.  Cameron,  wrote  to  Messrs.  G-wynne  ^  Irving, 
the  solicitors  of  the  company,  informing  them  that  the  trus- 
tees had  instructed  him  to  claim  compensation  as  above,  and 
concluding:  "  Will  you  have  the  goodness  to  inform  me  if 
you  will  accept  this  as  a  formal  notice  of  claim,  under  the 
act  of  last  session,  and  if  you  desire  to  arbitrate  in  reference 
to  the  amount  of  damages."  Mr.  Irving  wrote  on  the  16th 
of  July  a  letter  containing  this :  "  I  would  rather  not  accept 
your  note  as  any  formal  intimation,  but  if  you  send  me  in 
duplicate  any  notice  you  require  to  be  served,  I  will  see  that 
one  is  returned  with  any  admission  of  service  from  the 
secretary  of  the  company." 

A  notice  was  then  sent  formally  addressed  to  the  Great 
Western  Railroad  Company,  and  to  the  Hamilton  and 
Toronto  Railway  Company,  stating  the  claim  of  the  trustees 
for  compensation  for  injury  done  to  their  reversionary  inter- 
est, and  requiring  the  Great  Western  Railway  Company  to 
nominate  an  arbitrator  on  their  behalf,  pursuant  to  the 
statutes,  in  the  event  of  their  wishing  to  determine  the 
amount  of  compensation  by  arbitration.  This  was  not  dated, 
but  it  is  endorsed  "a  copy  of  the  within  was  received  by  me 
through  the  post  office,  on  the  10th  of  September,  1857. 
^milius  Irving,  attorney  for  the  Great  Western  Railway 
Company." 

On  the  3rd  of  November,  1857,  Mr.  Cameron  wrote  to 
Mr.  Irving,  calling  his  attention  to  the  claim,  concluding, 
"  if  the  company  wish  to  arbitrate,  pray  inform  me  when  it 
will  be  convenient  to  proceed  with  it,  and  who  your  arbi- 
trator will  be."  And  again,  on  the  8th  of  December,  1857, 
Mr.  Cameron  wrote  to  Mr.  Irving,  "  I  am  instructed  to  say 
the  sum  of  jG1500  was  named  by  them  after  careful  con- 
sideration, and  with  a  full  desire  to  ask  only  what  they  con- 
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sidered  the  trust  they  represented  fully  and  reasonably 
entitled  to.  As  that  amount  was  named  in  this  spirit,  they 
do  not  feel  themselves  justified  in  offering  now  to  accept  any 
lower  sum,  and  would  rather  proceed  with  the  arbitration. 
In  the  same  desire  to  act  with  fairness  and  moderation,  they 
named  Mr.  Clarkson,  as  president  of  the  Board  of  Trade? 
and  wholly  unconnected  with  their  church  and  indifferent  in 
the  matter,  their  arbitrator,  not  wishing  to  nominate  an  ad- 
vocate or  a  prejudiced  arbitrator.  At  the  same  time,  as  I 
know  they  wish,  if  possible,  to  avoid  the  trouble  and  expense 
of  an  arbitration,  if  you  think  fit  to  make  any  offer  I  will 
submit  it  to  my  clients  ;  the  period  when  a  debenture  would  be 
payable  is  wholly  immaterial  to  them."  On  the  10th  of 
December,  1857,  Mr.  Irving  replied,  I  will  have  a  careful 
estimate  made  of  the  injuries  done  to  your  lots,  in  order  to 
enable  me  to  make  a  proposal,  and  very  shortly.  This  is 
upon  the  assumption  that  you  are  legally  entitled  to  com- 
pensation." On  the  10th  of  March,  1858,  Crooks  and  Cam- 
eron wrote  to  Mr.  Irving:  "  We  have  been  in  expectation  of 
hearing  from  you  as  promised,  with  a  statement  of  your 
views  as  to  the  claim  of  St.  Andrew's  church  trustees  against 
the  Great  Western  Railway  Company.  Pray  write  us  on 
the  subject  that  we  may  place  your  communication  before 
our  clients."  And  on  the  25th  of  July,  1860,  Mr.  Cameron 
wrote  to  Mr.  Irving:  "The  trustees  of  St.  Andrew's  church 
are  desirous  of  having  their  claim  against  your  company,  as 
to  the  damage  caused  by  the  Humber  bridge  to  their  lot  of 
land,  finally  arranged,  and  for  that  purpose  have  appointed 
Edward  W.  Thomson,  Esq.,  of  the  township  of  York,  as 
their  arbitrator.  I  am  directed  to  notify  your  company  of 
this  appointment,  and  to  request  you  will  cause  an  arbitrator 
on  behalf  of  the  company  to  be  appointed,  and  give  us 
notice  in  order  that  we  may  at  once  proceed  with  the  arbi- 
tration.'* 

In  Trinity  Term,  Irving  shewed  cause.  He  filed  an  affi- 
davit, stating  that  in  August,  1855,  the  Hamilton  and 
Toronto  Railway  Company  compensated  William  Gamble 
for  the  injuries  sustained  by  him  by  the  erection  of  the  per- 
manent bridge  across  the  Humber,  and  among  other  heads 
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of  compensation,  Gamble  received  compensation  in  respect 
of  the  lots  of  land  referred  to  in  the  application,  and  that 
Gamble  held  the  said  premises  under  a  lease  from  the  ap- 
plicants in  this  matter  for  twenty-one  years,  which  term 
commenced  from  about  the  year  1852.  That  in  1856,  when 
the  Great  Western  Railway  Company  acquired  the  Hamilton 
and  Toronto  Railway  Company's  rights  and  property,  the 
Great  Western  Railway  Company  had  not  notice  of  this 
claim,  nor  had  they  such  notice  until  the  year  1857,  under 
the  notice  served  on  Mr,  Irving,  as  set  out  in  the  notice  filed 
by  the  applicants  herein.  That  such  notice  was  received  on 
the  10th  of  September,  1857,  in  a  letter  written  by  Mr. 
Hector  Cameron,  under  date  of  the  9th  of  September,  1857. 
Mr.  Irving  swears  that  there  has  not  been  any  conduct  on 
his  part  abandoning  the  rights  or  defences  of  the  Great" 
Western  Railway  Company.  That  though  the  subject  has 
been  several  times  referred  to  by  Mr.  Cameron,  he  (Mr.  I.) 
has  always  treated  it  as  a  hard  claim,  and  as  one  unworthy 
of  the  applicants  by  reason  of  there  being  no  real  injury 
sustained.  That  for  the  sake  of  peace,  and  without  preju- 
dice, he  told  Mr.  Cameron  he  would  advise  the  company  to 
pay  £50  for  the  sake  of  a  release.  That  he  has  had  a  care- 
ful examination  made  of  the  lots,  and  believes  the  applicants 
have  not  sustained  any  damages  by  the  permanent  bridge, 
and  that  it  is  absurd  to  suppose  that  the  lots  have  suffered 
in  consequence.  That  the  Toronto  Roads  Company  have 
built  a  permanent  bridge  across  the  Humber,  between  the 
railway  bridge  and  the  mouth,  and  that  such  bridge  he  be- 
lieves has  been  built  since  1856.  He  also  filed  an  affidavit, 
that  the  railway  bridge  now  bridging  the  Humber  was  built 
in  the  year  1854,  and  completed  in  1855. 

Draper,  C.  J. — The  18  Vic,  ch.  180,  authorises  the 
company  to  construct  a  permanent  bridge  across  the  river 
Humber,  provided  that  if  the  erection  of  a  permanent  bridge 
instead  of  a  swing  bridge  shall  invade  or  abridge  any  private 
right,  the  company  shall  indemnify  all  parties  that  may  be 
so  injured,  and  in  case  of  disagreement  between  the  company 
and  such  party  as  to  the  amount  of  any  such  damages,  the 
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same  shall  be  ascertained  and  decided  in  the  same  manner 
as  is  provided  for  in  regard  to  other  claims  against  the 
company,  and  provided  that  all  such  claims  shall  be  made 
upon  such  company,  and  proceedings  for  the  recovery  thereof 
be  commenced  within  six  months  from  the  passing  of  this 
act,  and  not  afterwards. 

The  20th  Vic,  ch.  146,  amended  this  act — first  explain- 
ing the  word  private  rights  as  intended  to  include  the  rights, 
possessory  or  reversionary,  which  parties  occupying,  leasing, 
or  owning  lands  on  the  banks  of  the  river,  had  to  use  the 
river  as  a  highway,  or  as  a  means  of  approach  or  access  to 
or  egress  from  the  property  so  occupied,  &c.,  by  vessels  or 
otherwise  howsoever  ;  and  it  declares  that  all  such  persons 

who  shall  give  notice  to  the  company  within  three  months 
from  the  passing  of  this  act,  of  their  intention  to  make  claim 
for  compensation  in  consequence  of  the  erection  of  such 
bridge,  shall  be  entitled  to  compensation  from  the  company, 
and  the  company  shall  indemnify  all  such  persons  so  injured 
or  abridged  in  any  way  of  the  rights  aforesaid,  or  hindered 
or  prevented  from  using  the  said  river  in  manner  aforesaid, 
and  in  case  of  disagreement,"  &c.,  the  same  shall  be  ascer- 
tained and  decided  in  the  same  manner  as  is  provided  for 
in  regard  to  other  claims  for  compensation  by  their  act  of 
incorporation,  or  the  act  incorporated  therewith. 

This  act  received  the  royal  assent  on  the  lOtli  June, 
1857.  I  should  construe  the  words  "from  the  passing  of 
this  act"  to  exclude  the  day  on  which  it  was  passed,  and  the 
11th  of  June,  1867,  was  consequently  the  first  day  of  the 
three  months,  and  the  10th  of  Sept.,  1857,  the  last  day. 
The  notice  was  therefore  just  in  time.  I  do  not  see  that 
the  trustees  can  be  charged  with  all  the  delay  that  has  since 
taken  place.  The  correspondence  shews  the  matter  has 
been  kept  alive  by  negotiation,  and  so  far  as  arbitration  is 
concerned  they  have  twice  named  an  arbitrator,  and  have 
repeatedly  requested  a  similar  proceeding  from  the  com- 
pany. As  to  whether  the  trustees  have  sustained  any  injury 
or  no,  that  is  for  the  arbitrators.  But  the  fact  remains  that 
at  this  moment  no  proceeding  for  the  recovery  of  compensa- 
tion has  been  commenced,  and  the  stat.  of  18  Vic.  ex- 
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pressly  requires  sucli  proceedings  to  be  commenced  within 
six  months,  and  the  question  is  whether  they  were  bound  by 
the  terms  of  the  last  act  to  commence  within  six  months 
as  well  as  to  give  notice  within  three.  This  question  may 
be  raised  hereafter. 

Per  cur, — Rule  absolute  for  mandamus. 


Smart  v.  The  Niagara  and  Detroit  Rivers  Railway  Co. 

Special  endorsement — Summons — Balance  on  account  stated — Interest. 

Held,  that  an  endorsement  on  a  writ  of  summons  as  follows:  "  1861,  Dec. 
31st.  To  balance  of  account  due  and  owing  by  the  within  named  defen- 
dants at  this  date  for  work  and  labour  done  and  performed  by  the  plain- 
tiff for  the  defendants  and  at  their  request,  and  for  moneys  paid  by  the 
plaiiitiflF  for  the  defendant  at  their  like  request,  $5950  47,"  with  the 
usual  claim  for  interest  fr<  m  that  date,  was  a  sufficient  endorsement  to 
entitle  tiie  plaintiff  to  sign  judgment  on  default  of  appearance,  and  on  a 
motion  to  set  aside  the  judgment,  &c.,  the  indulgence  was  granted  on 
payment  of  all  costs,  and  giving  security  for  the  debt. 

D.  B.  Read,  Q.  C,  obtained  a  rule  to  shew  cause  why 
the  judgment  signed  in  this  cause  should  not  be  set  aside 
with  costs,  on  the  ground  that  the  claim  of  the  plaintiff,  as 
endorsed  on  the  writ  of  summons,  is  not  such  a  claim  as 
might  be  specially  endorsed  on  such  writ  so  that  final  judg- 
ment could  be  signed  thereon,  and  because  such  judgment 
was  obtained  without  the  knowledge  of  the  defendants,  their 
officers,  attorneys  or  agents,  and  in  breach  of  faith  and  vio- 
lation of  certain  promises  made  by  the  plaintiff  to  the  presi- 
dent of  the  said  railway  company,  and  that  the  plaintiff  has 
or  had  no  right  of  action  against  the  defendants  for  the  sura 
sued  for,  or  for  which  judgment  is  signed  or  any  part 
thereof,  the  same  not  being  due  by  the  defendants  to  the 
plaintiff,  and  because  the  defendants  have  a  good  defence 
on  the  merits  and  on  grounds  disclosed  on  affidavits  and  pa- 
pers filed,  or  why  the  defendants  should  not  have  such  relief 
on  grounds  disclosed  in  affidavits  and  papers  filed  without 
imposing  the  terms  of  giving  security  for  the  amount  of  the 
judgment  and  costs  as  required  by  an  order  made  in  this 
cause  on  the  24th  of  June,  1861,  by  the  Honourable  Mr. 
Justice  Richards, 
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He  moved  on  the  affidavits  used  on  the  application  in 
Chambers,  all  of  which  on  both  sides  were  before  the  court. 

On  hearing  the  parties  at  Chambers  an  order  was  made 
on  the  24th  June,  1862,  by  Richards,  J.,  that  the  judgment 
and  all  subsequent  proceedings  in  this  cause  be  set  aside  on 
the  defendants  giving  security  to  the  satisfaction  of  the 
deputy  clerk  of  the  Crown  at  Woodstock  for  the  amount  of 
the  said  judgment,  within  four  weeks  from  the  date  of 
that  order,  and  upon  payment  of  the  costs  of  the  said  judg- 
ment and  subsequent  proceedings,  and  of  opposing  that 
application,  within  the  said  time,  and  upon  payment  of  the 
costs  of  any  action  brought  by  the  above-named  plaintiff  on 
the  said  judgment,  and  this  order  was  without  prejudice  to  an 
application  being  made  next  term  to  the  full  court  to  set 
aside  the  said  judgment  and  all  subsequent  proceedings  if 
the  defendants  should  not  take  advantage  of  the  terms  of  that 
order,  proceedings  in  this  cause  being  stayed  during  the 
above  limited  period  of  four  weeks,  and  also  being  stayed 
in  any  of  said  actions  on  said  judgment  for  the  said  time. 

The  special  endorsement  on  the  writs  was  as  follows : 
"  1861,  Dec.  31.  To  balance  of  account  due  and  owing  by 
the  within  named  defendants  at  this  date  for  work  and  labour 
done  and  performed  by  the  plaintiff  for  the  defendants  and 
at  their  request,  and  for  moneys  paid  by  the  plaintiff  for  the 
defendants  at  their  like  request.    $5950  47. 

"  The  plaintiff  claims  interest  on  ,£1487  12s.  4d.  from 
the  31st  day  of  December,  1861,  until  judgment.  N.  B. 
Take  notice,  &c.,  and^thesum  of  £5  for  costs." 

Beard  shewed  cause  to  the  rule,  referring  to  Standing  v. 
Torrance,  4  L.  J.  U.  C.  235  ;  Rodway  v.  Lucas,  10  Ex. 
667 ;  Hodsoll  v.  Baxter,  1  E.  B.  &  E.  884,  48  sec.  C.  L. 
P.  Act;  Knight  v.  Pocock,  17  C.  B.  177;  Bayntun  v. 
Satchell,  17  C.  B.  383 ;  Maltby  v.  MurreDs,  5  H.  &  N. 
819  ;  Bank  U.  C.  v.  Vanvochis,  2  U.  C.  Prac.  Rep.  383  ; 
Hawkins  v.  Hessell,  12  M.  &  W.  777  ;  Leigh  v.  Baker,  2 
C.  B.  N.  S.  367  ;  Mearns  v.  Grand  Trunk  Railway  Co.  6 
U.  C.  L.  J.  62. 

Bead^  Q.C.,  contra,  cited  McKinstry  v.  Arnold,  4  U.  C.  L. 
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J.  68 :  Buell  v.  Whitney,  11  U.  C.  C.  P.  240 ;  Rogers  v. 
Hunt,  10  Ex.  4T4. 

Draper,  C.  J. — I  agree  with  the  view  taken  by  my  bro- 
ther, Richards^  of  the  right  of  the  plaintiff  to  sign  judg- 
ment for  want  of  an  appearance,  the  writ  having  been  spe- 
cially endorsed  with  a  claim  of  a  balance  of  an  account  for 
work  and  labour.  This,  as  expressed,  appears  to  me  a  liqui- 
dated demand.  There  might  be  m.ore  question  as  to  the 
claim  for  interest,  but  it  has  become  so  settled  a  practice  to 
allow  interest  on  all  accounts  after  the  proper  time  of  pay- 
ment has  gone  by,  and  particularly  upon  the  balance  of  an 
account  which  imports  that  the  accounts  on  each  side  are 
made  up  and  only  the  difference  claimed,  that  I  do  not  think 
we  should  treat  the  claim  for  interest  as  vitiating  the  special 
endorsement,  and  I  feel  the  less  inclined  to  interfere  because 
the  objection  is  patent  on  the  face  of  the  roll,  and  a  writ  of 
error  will  therefore  lie  as  in  Hodsoll  v.  Baxter,  E.  B.  &  E, 
884,  where  IVatson,  B.,  observes  that  the  intention  of  the 
legislature  was  to  comprehend  all  cases  except  claims  for 
unliquidated  damages,  and  further  because  there  seems  to 
me  to  have  been  a  want  of  attention  amounting  to  indiffer- 
ence or  even  neglect  to  the  plaintiff's  repeated  applications, 
and  a  careless  mode  of  dealing  with  letters  and  papers, 
which  has  created  uncertainty  in  the  leading  affidavits  filed 
on  the  part  of  the  defendants,  and  w^hich  deprives  them  of 
much  of  that  weight  which  might  othervfise  have  been  given 
to  them.  And  apart  from  this  consideration  these  affidavits 
when  examined  in  connexion  with  those  of  the  plaintiff, 
fail  to  satisfy  me,  that  the  neglect  to  appear  to  the  writ  and 
to  make  whatever  defence  the  company  have,  is  at  all 
answered  or  accounted  for. 

As  to  the  terms  of  the  order,  they  are  no  more  than  just 
to  the  plaintiff,  because  as  to  the  costs,  the  defendants  ought 
to  pay  them  as  a  condition  of  indulgence,  and  as  to  security 
it  is  not  suggested  that  there  will  be  the  slightest  difficulty 
in  procuring  it,  and  it  is  the  only  mode  of  preserving  to  the 
plaintiff  the  advantage  he  has  obtained  in  the  event  of  its 
finally  appearing  that  he  has  a  right  to  recover. 
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I  think  the  order  should,  however,  be  so  far  varied  as  to 
give  the  defendants  fourteen  days  further  time  from  this  day 
to  fulfil  the  conditions  imposed,  and  with  that  direction 
I  think  the  present  rule  should  be  discharged,  the  defend- 
ants to  pay  the  costs  of  the  rule. 

Per  cur. — Rule  discharged. 


MODELAND  ET  AL.  V.  MaGUIRE. 

Apprentice — Partnership — Dissolution  of — Release  of  app"'enticesMp  by — 
Pleading. 

The  declaration  claimed  damages  by  reason  of  the  defendant's  son,  who  was 

bound  to  plaintiffs  under  articles  of  apprenticeship,  absenting  himself. 
Pleas,  1st.  Non  est  factum.    2nd.  That  before  breach  of  the  covenant  the 

defendants  dissolved  partnership. 
Upon  demurrer,  held  bad,  for  not  shewing  that  the  apprentice  was  bound  to 

the  defendants  as  partners,  and  that  bj  a  dissolution  it  would  render  the 

service  impossible,  and  thereby  cancel  the  obligation. 

The  declaration  alleged  that  the  defendant  by  his  deed 
bearing  date  the  18th  of  August,  1856,  covenanted  to  and 
with  the  plaintiffs  that  John  Maguire  his  son,  an  infant 
under  the  age  of  twenty-one  years,  should  well  and  faith- 
fully *serve  the  plaintiffs  as  an  apprentice  to  the  trade  or 
calling  of  a  waggon  maker,  and  that  the  said  John 
Maguire  should  not  absent  himself  from  the  service  of  the 
plaintiffs  for  the  period  of  three  and  one-half  years,  from 
the  18th  day  of  August,  1856. 

Breach,  that  the  said  John  Maguire  did  wrongfully  absent 
himself  from  the  service  of  the  plaintiffs  during  the  period 
last  aforesaid,  for  a  long  time,  to  Vfit,  for  the  space  of  twenty 
months,  contrary  to  the  terms  of  the  said  covenant. 

l^t  plea. — Non  est  factum.  .  ■ 

2nd  plea. — The  defendant  says  that  at  the  time  the  said 
deed  was  made  the  plaintiffs  were  partners  in  the  business  of 
waggon  makers,  and  as  such  carried  on  the  said  business. 
And  the  defendant  further  says,  that  before  any  breach  of 
the  said  covenant  the  said  plaintiffs  dissolved  partnership, 
and  were  no  longer  engaged  in  the  said  business  as  partners, 
and  therefore  the  said  John  Maguire  could  not  serve  them 
as  apprentice,  as  in  the  said  covenant  provided. 
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Demurrer. — That  said  second  plea  does  not  shew  that  the 
said  son  of  defendant  was  bound  to  serve  plaintiffs  as  partners. 

That  said  plea  does  not  shew  that  one  of  the  partners  was 
incapable  of  teaching  said  apprentice,  and  refused  to  do  so. 

Carrier OYiy  Q.  C,  for  plaintiff,  cited  Lloyd  v.  Blackburn, 
9  M.  &  W.  363  ;  The  King  v.  Peck,  1  Salk.  66  ;  Baxter  v. 
Burfield,  2  Strange  1267 ;  Inhabitants  of  Buckington  v. 
The  Inhabitants  of  St.  Michael  Sebington,  2  Lord  Raymond, 
L.  J.  1352  ;  Tasker  v.  Shepherd,  30  L.  J.  Ex.  207 ;  Chitty  on 
Apprenticeship  83  ;  King  v.  St.  Martin's,  2  Ad.  &  E.  655. 

McMichael,  contra,  referred  to  Ellen  v.  Topp,  6  Ex.  424  ; 
Popham  V,  Jones,  13  Com.  B.  225. 

Draper,  C.  J. — The  indenture  declared  on  is  not  set  out  by 
either  party.  The  plaintiffs  have  declared  on  it  according 
to  what  they  deem  to  be  its  legal  effect,  and  the  defendant 
adopts  that  representation  of  it.  This  would  be  consistent 
with  the  defendant's  covenant,  being  in  substance  similar  to 
that  in  Popham  v.  Jones,  in  which  there  was  no  reference 
to,  or  assertion  of  the  plaintiffs  being  partners ;  and  if,  as 
is  suggested  by  3faule,  J.,  a  service  of  one  might  be  a  service 
of  both,  this  plea  would  contain  no  answer  to  the  declara- 
tion. I  think  there  is  no  doubt  a  business  may  be  carried 
on  by  two  persons  who  are  not  co-partners.  A  capitalist 
may  engage  the  service  of  a  person  skilled  in  a  particular 
trade,  and  an  apprentice  might  be  bound  to  the  two.  It 
should  appear,  in  order  to  make  this  plea  an  answer  to  the 
declaration  that  the  covenant  was  so  framed,  that  if  the 
plaintiffs  were  partners,  the  dissolution  of  the  co-partnership 
would,  by  rendering  the  service  impossible,  cancel  the  obli- 
gation to  serve.  Were  this  so,  we  should  have  to  consider 
whether  the  principle  of  Tasker  v.  Shepherd  (6  H.  &  N.  575) 
would  govern. 

As  it  is  I  think  the  plaintiff  should  have  judgment  on  this 
demurrer. 

Per  cur, — Judgment  for  plaintiff* 
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Brycb  et  al.  v.  Beattie. 

Executors — Probate — Action  by  two — Goods  in  possession  of  one. 

ffeld,  that  an  action  can  be  maintained  by  two  or  more  executors  for  the 
goods  of  a  testator  where  probate  is  only  issued  to  one,  or  goods  taken 
out  of  the  possession  of  one  of  them,  possession  of  one  being  possession 
of  all. 

This  was  an  appeal  from  a  judgment  of  the  judge  of  the 
county  court  of  the  county  of  Wentworth.  It  was  an  action 
of  replevin  brought  by  the  plaintiffs,  who  were  executors  of 
one  Wm.  Bryce,  in  their  own  names,  without  naming  them- 
selves as  executors,  to  recover  certain  chattel  property  taken 
by  the  defendant  after  the  death  of  the  testator.  Only  one 
of  the  plaintiffs  proved  the  will,  and  a  verdict  was  rendered 
for  the  plaintiffs. 

Fleas. — Won  cepit,  and  not  possessed. 

In  July  term  last  a  rule  nisi  was  granted  in  the  court  below 
to  set  aside  the  verdict  and  for  a  new  trial  for  (among  other 
grounds)  misdirection  in  the  learned  judge  directing  the  jury 
that  the  plaintiffs  were  entitled  to  the  possession  of  the  pro- 
perty claimed,  and  that  the  action  was  properly  brought  in  their 
individual  names.  After  argument  the  learned  judge  made 
the  rule  absolute  for  a  new  trial  without  costs  upon  the 
ground  that  he  had  misdirected  the  jury  in  telling  them 
that  the  action  was  properly  brought  in  the  individual  names 
of  the  plaintiffs.  Against  this  judgment  the  plaintiffs  have 
appealed,  on  the  ground  that  the  action  was  rightly  laid  in 
their  joint  names  ;  that  the  possession  of  the  one  is  the  pos- 
session of  both ;  that  even  if  there  was  no  proof  that  either 
was  in  possession,  their  right  to  the  possession  was  proved, 
which  was  sufficient  to  enable  them  to  maintain  the  action 
without  naming  themselves  executors. 

Freeman,  Q.  C,  for  appellant,  referred  to  Nation  v. 
Tozer,  1  C.  M.  &  B.  174  ;  Bollard  v.  Spencer,  T  T.  R.  358  ; 
Grimstead  V.  Shirley,  2  Taunt.  117 ;  Heath  v.  Chilton,  12 
M.  &  W.  133  ;  Mead  v.  Owery,  3  Atk.  239 ;  Bac.  Abr.  Exrs. 
L.  3  ;  Williams  on  Ev.,  1061-1071. 

McKelcan,  for  respondent,  cited  McMurtry  v.  Munro, 
.14  U.  C.  Q.  B.  166. 

52  VOL.  XII. 
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Morrison,  J. — The  question  in  this  case  is,  whether  the 
action  was  properly  brought  in  the  individual  names  of  the 
plaintiffs,  two  executors,  one  of  whom  only  had  proved  the 
will,  the  taking  of  the  property  replevied  being  after  the 
death  of  the  testator. 

Under  our  statute  relating  to  replevin,  ch.  29,  Consol. 
Stat.  U.  C,  the  owner  or  other  person  capable  of  maintain- 
ing an  action  of  trespass  or  trover  for  personal  property  may 
bring  an  action  of  replevin  for  the  recovery  thereof.    It  is 
laid  down  in  Grasbrook  v.  Fox,  Plowden  280,  that  before 
probate  the  law  judges  the  property  of  the  goods  of  the 
testator  to  be  in  the  executors,  before  any  seizure,  and  if 
any  one  takes  them  before  the  executor  seizes  them,  they 
shall  have  an  action  for  trespass  or  replevin  before  probate, 
for  the  property  and  possession  was  cast  upon  them  before 
seizure.    The  executors  had  the  property  and  the  full  posses- 
sion of  it.     It  is  also  laid  down  in  Stephen's  JST.  P.,  p. 
1834,  that  an  executor  can  maintain  trover  for  such  of  the 
effects  as  never  came  into  his  actual  possession,  and  taken 
and  converted  after  the  testator's  decease,  and  the  case  of 
Frederick  v.  Hook,  Carth,  154,  is  referred  to,  in  which  the 
court  held  that  an  executor  can  maintain  trover  in  his  own 
name  before  the  seizure  of  the  goods  or  probate.   And  in 
Grimstead  v.  Shirley,  2  Taunt.  119,  Sir  James  Mansfield 
held  that  an  executor  might  declare  in  his  own  right  in  trover 
after  the  death  of  the  testator.  The  circumstances  of  that  case 
very  like  those  of  the  present  one,  and  in  Smith  v.  Milles, 
I  T.  R.  480,  the  court  said  the  executor  has  the  right 
immediately  on  the  death  of  the  testator,  and  the  right 
draws  after  it  a  constructive  possession.    The  probate  is  a 
mere  ceremony,  but  when  passed,  the  executor  does  not 
derive  his  title  under  the  probate,  but  under  the  will.  See 
also  Wentworth  on  Executors,  85 ;  Bacon  Abr.  E.  14  ; 
Woolley  V.  Clark,  5  B.  &  A.  744  ;  8  Coke  411 ;  Walters 
V.  Pfeil,  1  M.  &  M.  362  ;  Scott  v.  Briant,  6  K  &  M.  381; 
Watkins  v.  Brent,  1  Myl.  &  C.  104 ;  In  re  Needham,  1 
J.  &  L.  34. 

It  is  clear  from  all  those  authorities  that  the  action  can 
be  maintained  by  the  executors  in  their  own  right.  The 
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fact  of  only  one  having  probate  does  not  preclude  the  other 
from  joining  in  the  action.  The  possession  of  one  executor 
is  the  possession  of  his  co-executors,  and  if  neither  had 
actual  possession  the  action  may  be  maintained.  I  think 
the  learned  judge  misconceived  the  effect  of  the  judgment  in 
Heath  v.  Chilton,  12  M.  &.  W.  632,  cited  in  this  judg- 
ment ;  there  the  court  held  that  if  the  defendant  entered 
into  his  compact  with  only  two  executors  and  on  their  own 
account  the  three  could  not  maintain  the  action.  The  repre- 
sentative character  of  the  plaintiffs  could  not  alter  the  con- 
tract itself  and  make  those  parties  to  it  who  really  were  not 
so.  I  am  of  opinion  that  this  appeal  should  be  allowed, 
and  that  the  court  below  should  discharge  the  rule  for  a  new 
trial. 

Per  cur. — Appeal  allowed. 


In  re  The  Judge  of  the  County  Court  of  the  County 
OF  Elgin  in  a  Cause  of  Medcalfe  v.  Widdifield. 

County  court — Jurisdiction  of — Penalty — Con.  Stat,  Can.  ch.  6,  sec.  81. 

Held,  that  the  County  Court  has  jurisdiction  in  an  action  for  the  penalty 
imposed  by  the  81st  section  of  Con.  Stat  of  Can.,  ch.  6,  for  selling 
spirituous  or  fermented  liquors  on  polling  days. 

D,  B.  Mead,  Q.  C,  obtained  a  rule  nisi  for  a  writ  of  prohibi- 
tion to  the  County  Court  of  the  County  of  Elgin,  and  to  the 
judge  thereof,  prohibiting  any  further  proceedings  being  taken 
in  the  said  cause  either  to  enter  judgment  or  to  issue  execution, 
or  any  other  proceeding  in  the  cause,  on  the  ground  that  on 
the  face  of  the  proceedings  it  appears  and  is  shewn  by  the 
affidavits  and  papers  filed  that  the  said  County  Court  had 
no  jurisdiction  over  the  said  cause,  or  the  cause  of  action  on 
which  a  verdict  has  been  recovered  therein,  or  to  entertain 
the  same,  and  to  shew  cause  why  the  plaintiff  should  not  pay 
the  costs  of  this  application. 

The  writ  issued  from  the  County  Court  of  the  8th  of 
August,  1861,  and  the  declaration  was  filed  on  the  22nd 
day  of  the  same  month.  It  claimed  two  penalties  of  $100 
each,  in  separate  counts,  for  neglecting  to  close  and  keep 
closed  his  tavern,  by  ConsoL  Stat,  of  Canada,  ch.  6,  and 
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for  selling  spirituous  and  fermented  liquors  to  divers  perr 
sons  in  his  tavern  contrary  to  the  provisions  of  that  act. 

The  pleas  were,  3st,  nil  debet  2nd,  that  at  the  time 
when,  &c.,  the  liquors  sold  or  given  was  by  way  of  re- 
freshment to  travellers  lodging  at  defendant's  tavern,  but 
not  otherwise.  3rd,  to  so  much  of  the  declaration  as  alleges 
the  not  closing  and  keeping  closed  the  tavern  ;  that  there 
was  not  at  the  time  of  passing  the  said  act,  or  before  the 
passing  thereof,  any  law  requiring  taverns  or  hotels  to  be 
closed  on  Sunday  during  divine  service. 

Issue  was  taken  on  the  1st  and  2nd  pleas,  and  there  was 
a  demurrer  to  the  second  and  third  pleas,  and  defendant 
gave  notice  of  exception  to  the  declaration. 

It  was  sworn  that  the  issue  was  tried  on  the  11th  of 
March,  1862,  and  a  verdict  rendered  for  the  plaintiff  for 
$100  on  the  second  count.  That  plaintiff  had  served  a  copy 
of  his  bill  of  costs  on  defendant's  attorney  with  notice  of 
taxation.    That  judgment  had  not  been  entered. 

Crombie  shewed  cause.  He  referred  to  the  Consol.  Stats. 
Canada,  ch.  6,  sec.  81,  and  the  Interpretation  Act.,  ch.  5, 
sec,  6,  sub-sec.  17,  and  cited  O'Reily  qui  tarn  v.  iVllan,  11  U. 

C.  Q.  B.  526 ;  Apothecaries'  Company  v.  Burt,  5  Exch.  363  ; 
In  re  Birch,  15  C.  B.  743;  Ricardo  v.  Board  of  Health,  2  H. 
&  N.  257 ;  In  re  Chivers  v.  Savage,  5  E.  &  B.  697. 

Bead,  Q.  C,  contra,  cited  Roberts  v.  Humby,  3  M.  &  W. 
120 ;  In  re  Hunt  v.  North  Staffordshire  R.  W.  Co.,  2  H.  & 
N.451;  Marsden  V.  Wardle,  3  E.  &B.  695;  Jones  v.  Owen,  5 

D.  &  L.  669 ;  Darby  v.  Cosens,  1  T.  R.  552  ;  Leman  v. 
Goulty,  3  T.  R.  4. 

Draper,  C.  J. — The  action  in  the  County  Court  is  foun- 
ded on  the  81st  section  of  the  Consol.  Stat.  Canada,  ch.  6— 
"  Every  hotel,  tavern  and  shop,  in  which  spirituous  or  fer- 
mented liquors  or  drinks  are  ordinarily  sold  shall  be  closed 
during  the  two  days  appointed  for  polling  in  the  wards  or 
municipalities  in  which  the  polls  are  held,  in  the  same  man-  / 
ner  as  it  should  be  on  Sunday  during  divine  service,  and  no 
spirituous  or  fermented  liquors  or  drinks  shall  be  sold  or 
given  during  the  said  period  under  a  penalty  of  $100 
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against  the  keeper  thereof,  if  he  neglects  to  close  it,  and 
under  a  like  penalty  if  he  sells  or  gives  any  spirituous  or 
fermented  liquors  or  drinks  as  aforesaid."  And  in  sec. 
87  of  the  same  act,  All  penalties  imposed  by  this  act 
shall  be  recoverable  with  full  costs  of  suit  by  any  person 
who  will  sue  for  the  same  by  action  of  debt,  or  information 
in  any  of  her  Majesty's  courts  in  this  province,  having 
competent  jurisdiction,  and  in  default  of  payment  within 
the  period  to  be  fixed  by  such  court,  such  ofifender  shall  be 
imprisoned  in  the  common  gaol  of  the  place  until  he  has 
paid  the  amount  which  he  has  been  so  condemned  to  pay 
and  the  costs." 

The  case  of  In  re  Apothecaries'  Co.  v.  Burt,  5  Exch.  363, 
is,  as  regards  the  language  of  the  statute,  nearer  the  present 
case  than  O'Reily  qui  tarn  v.  Allan,  though  it  may  be  diffi- 
cult to  draw  any  solid  distinction  between  the  language  of 
our  act  4  &  5  Vic,  ch.  12,  and  the  English  act  55  Geo.  III., 
ch.  194,  sec.  26.  The  court  refused  a  writ  of  prohibition 
in  that  case,  which  was  applied  for  because  it  was  contended 
that  the  action  was  brought  in  such  a  form  as  to  assert  a 
claim  for  four  penalties  of  £20  each,  whereas  the  County 
Court,  under  the  English  act,  9  &  10  Vic,  ch.  95,  only 
had  jurisdiction  in  "  all  pleas  of  personal  actions  where  the 
debt  or  damage  claimed  is  not  more  than  £20,  whether  on 
balance  of  account  or  otherwise.  Neither  at  the  bar  nor 
by  the  court  does  it  appear  to  have  been  doubted  that  the 
County  Court  had  jurisdiction,  provided  the  debt  claimed 
was  not  more  than  £20. 

I  think  that  if  the  case  in  the  Exchequer  conflicts  with 
O'Reily  qui  tarn.  v.  Allan,  we  should  rather  be  guided  by 
the  former.  In  the  statute  under  our  consideration  the 
jurisdiction  is  given  to  any  court  of  competent  jurisdiction. 
And  looking  at  the  Consolidated  Stat.  Can.,  ch.  5,  sec.  6, 
sub-sec  17,  jurisdiction  over  suits  for  pecuniary  penalties 
is  given  (when  no  other  mode  is  prescribed)  to  "  any  court 
having  jurisdiction  to  the  amount  of  the  penalty  in  cases  of 
simple  contract*"  We  may,  I  think,  call  in  aid  the  lan^ 
guage  of  the  Interpretation  Act,  and  construe  the  act  under 
consideration  as  conferring  jurisdiction  on  any  court,  whether 
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of  record  or  no,  whicli  has  jurisdiction  to  the  extent  of 
the  penalty  imposed.  We  are  not  obliged  to  dissent  from 
O'Reilj  qui  tarn  v.  Allan,  because  of  the  different  words  of 
the  two  acts. 

I  think,  therefore,  this  rule  should  be  discharged. 

Per  cur. — Rule  discharged. 


Tait  v.  Lindsay  et  al..  Executors  of  McKillop. 

Hu&hand  and  wife — Mutual  separation  of— Support  of  wife-— Pledge  of  hus' 
band^s  credit. 

In  an  action  brought  by  A.  against  the  executors  of  B.  for  necessaries  fur- 
nished to  B.'s  wife,  it  appeared  in  evidence  that  there  had  been  a 
separation  by  mutual  consent,  and  an  agreement  or  memorandum  in 
writing  was  put  in  tending  to  shew  it.  The  jury  having  found  for  the 
plaintiff,  the  court  refused  to  disturb  the  verdict,  being  of  opinion  that 
the  separation  having  been  found  to  be  voluntary  without  the  wife  having 
an  adequate  support,  she  was  entitled  to  pledge  her  husband's  credit. 

The  declaration  was  for  board,  lodging,  and  necessaries 
furnished  to  Euphemia,  the  wife  of  Neil  McKellop,  the  testa- 
tor, at  testator's  request,  with  the  common  money  counts 
and  a  count  on  an  account  stated. 

Pleas. — 1st,  never  indebted.  2nd,  the  Statute  of  Limi- 
tations. The  trial  took  place  at  Perth,  in  April,  1862, 
before  Bichards,  J. 

It  appeared  that  the  testator  was  married  to  Euphemia 
his  wife  in  1822.  In  the  course  of  a  few  years  she  returned 
to  some  of  her  friends,  and  on  the  testator  being  applied  to 
he  said  he  would  not  keep  her  any  longer,  though  she  said 
she  was  willing  to  live  with  him.  He  offered  to  give  her 
back  «£10  worth  of  stock  she  had  brought  him,  and  he  never 
gave  her  any  thing  else.  One  witness  swore  that  she  lived 
with  one  Mr.  Gemmell,  and  heard  him  reprimanding  the 
testator  for  putting  away  his  wife,  and  he  replied  that  if 
she  came  back  he  would  put  her  away  again.  This  happened 
when  the  witness  was  a  little  girl.  At  the  trial  she  said 
she  was  46  or  48  years  old.  It  appeard  that  she  (the  wife) 
had  been  living  at  the  plaintiff's  seven  or  eight  years  or  more, 
and  had  been  entirely  supported  by  him.    He  was  married 
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to  a  niece  of  hers.  Testator  died  in  June,  1859.  Evidence 
was  also  given  of  the  value  of  her  clothing  and  mainte- 
nance. 

It  was  objected  for  the  defence  that  it  ought  to  be  shewn 
that  within  a  reasonable  time  before  his  death  his  wife 
desired  him  to  support  her,  and  that  he  refused. 

Leave  was  reserved  to  defendants  to  move  on  this  ground 
to  enter  a  nonsuit. 

On  the  defence  a  writing  signed  bj  the  wife  of  the  testa- 
tor, and  dated  the  25th  of  August,  1826,  was  put  in.  No 
explanation  was  given  of  the  circumstances  which  led  to  its 
being  drawn  up.  It  stated  that  she  had  come  to  the  reso- 
lution of  separating  herself  from  him  upon  condition  of  his 
paying  her  .£11,  and  obliged  herself  to  give  up  all  claim  on 
him  and  not  to  molest  him,  and  if  necessary  to  subscribe 
such  a  bond  as  would  make  the  separation  legal.  The  wit- 
nesses called  seemed  to  view  the  separation  as  had  by 
mutual  consent.  The  wife  hired  out  for  wages  and  lived  for 
some  years  at  a  farmer's  house  where  the  testator  visited 
occasionally,  when  she  acted  to  him  as  to  any  other  visitor 
at  the  house. 

The  learned  judge  directed  that  if  the  husband  and  wife 
parted  by  mutual  consent,'  the  plaintiff,  on  what  appeared, 
was  entitled  to  recover,  but  if  she  herself  withdrew  from 
him  of  her  own  will,  that  would  not  give  her  authority  to 
bind  her  husband  for  necessaries  ;  that  if  this  were  the  case 
to  find  for  defendants.  If  he  turned  her  away,  or  they 
parted  by  mutual  consent,  then  to  find  for  plaintiff,  limiting 
the  verdict  to  a  period  not  more  than  six  years  before  the 
action  was  brought,  and  not  allowing  any  thing  for  the  time 
which  has  passed  since  his  death.  The  action  was  com- 
menced on  the  17th  of  July,  1861. 

The  jury  gave  a  verdict  for  plaintiff,  <£100. 

In  Easter  Term  Richards^  Q.  C,  obtained  a  rule  nisi  to 
enter  a  nonsuit  on  the  leave  reserved,  or  for  a  new  trial, 
because  it  was  not  shewn  that  the  testator  had  wrongfully 
turned  away  his  wife,  or  had  ill-treated  her,  or  had  refused 
to  support  her.    That  the  evidence  given  of  the  alleged 
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turning  her  away  or  refusal  to  receive  her,  which  related  to 
matters  said  to  have  occurred  36  years  ago,  was  insufficient 
to  sustain  this  action  for  necessaries  furnished  within  six 
years  before  it  was  brought.  That  there  was  no  evidence  of 
turning  away  or  refusal  to  support  or  ill-treatment  within 
any  reasonable  time  sufficient  to  sustain  the  action.  That  it 
should  be  inferred  from  the  evidence  that  plaintiff,  who  is  a 
relative  of  the  wife,  received  her  into  his  family  and  sup- 
ported her,  not  under  any  express  or  implied  undertaking 
that  he  was  to  be  paid  by  testator,  and  that  the  damages  are 
excessive. 

In  Trinity  Term  Anderson  shewed  cause.  He  argued 
that  the  question  was,  whether  there  was  evidence  from  which 
an  implied  contract  would  arise,  and  contended  there  was. 
He  referred  to  Seaton  v.  Benedict,  5  Bing.  187 ;  Read  v. 
Legard,  6  Exch.  636  ;  Hindley  v.  Marquis  of  Westmeath, 
6  B.  &  C.  200,  213  ;  Hodgkinson  v.  Fletcher,  4  Camp.  70. 

Bichards,  Q.  C,  contra,  cited  Clifford  v.  Laton,  3  C.  &  P. 
15 ;  Edwards  v.  Towels,  6  Sc.  N.  R.  641,  5  M.  &  G.  624 ; 
Mainwaring  v.  Leslie,  1  M.  &  M.  18. 

Draper,  C.  J. — One  of  the  rights  which  the  law  recog- 
nises as  conferred  on  a  wife  by  her  marriage  is  that  of  being 
supported  according  to  the  estate  and  condition  of  her  hus- 
band.— Johnston  v.  Sumner,  3  H.  &  N.  261. — If  he  refuses 
to  supply  her  with  necessaries,  or  if  he  turns  her  away  he 
gives  her  authority  to  pledge  his  credit  for  them  unless  she 
be  in  fault.  It  seems  to  me  this  authority  must  continue  as 
long  as  the  relation  of  husband  and  wife  continues. 

Even  if  they  separate  by  a  valid  agreement  and  no  pro- 
vision is  therein  made  for  the  support  of  the  wife,  and  she 
cannot  maintain  herself,  the  husband  is  liable  for  necessaries 
furnished  to  her. 

There  was  some  evidence  that  the  husband  in  this  case 
absolutely  turned  his  wife.  away.  But  there  was  further 
and  perhaps  stronger  evidence  that  they  lived  apart  by 
mutual  consent.  If  the  wife  under  such  circumstances  has 
a  competent  fund  for  her  support  that  may  relieve  the  hus- 
band, but  it  is  for  him  to  prove  it.    Here  nothing  of  the  sort 
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was  even  pretended,  and  there  is  not  the  slightest  imputa- 
tion on  the  conduct  or  character  of  the  wife. 

The  paper  signed  by  the  wife,  coupled  with  the  husband's 
conduct  after  their  separation,  went  far  to  establish  that  they 
mutually  agreed  to  live  apart.  The  cause  and  manner  of 
the  separation  was  for  the  jury,  and  was  left  to  them  with  a 
direction  not  excepted  against. 

In  Biffin  v.  Bignell,  8  Jur.  N.  S.  647,  Bramwell,  B., 
said  that  "in  Johnston  v.  Sumner,  3  H.  &  N.  261,  it  was 
held  that  a  plaintiff  seeking  to  recover  in  an  action  for 
necessaries  supplied  to  a  wife  living  apart  from  her  husband 
must  shew  her  authority  to  bind  him.  That  if  she  live  apart 
without  his  consent  she  has  no  authority.  If  with  his  con- 
sent and  she  has  an  adequate  provision,  she  has  no  authority. 
It  has  been  doubted  whether  she  would  have  authority  if 
she  had  no  provision  or  no  adequate  provision.  I  think 
such  doubt  is  unfounded.  The  right  question  in  these 
cases  is,  was  the  wife  justified  in  leaving  her  husband  with- 
out his  consent  by  his  conduct  ?  If  not  so  justified,  did  he 
agree  that  she  might  pledge  his  credit  ?" 

These  observations  point  out  the  distinction  between 
cases  where  the  husband  and  wife  mutually  agree  to  her  living 
apart,  and  those  where  the  wife  leaves  without  the  assent  of 
her  husband. 

The  only  doubt  I  have  felt  has  been  on  the  amount  of 
damages.  But  looking  at  all  the  circumstances,  I  have  not 
been  able  to  satisfy  myself  that  a  new  trial  should  be 
granted  because  they  are  excessive. 

I  am  of  opinion  the  rule  must  be  discharged. 

Per  cur. — Rule  discharged. 
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Grahame  V.  Brown. 

Trespass— High  water  marh — The  meaning  of  the  words  vsed  in  a  deed  ex- 
plained by  other  deeds  between  the  same  parties  relating  to  the  same  subject  matter. 

In  trespass  to  try  title  to  certain  lands  lying  adjacent  to  the  river  Humber, 
and  occasionally  overflowed  during  freshets,  the  defendant's  deed  gave 
him  the  bed  of  the  river,  and  two  rods  beyond  **high  water  mark"  on 
both  sides  of  it.  The  evidence  was  conflicting  as  to  the  position  of  posts 
mentioned  in  the  deed,  and  the  defendant  contended  that  he  was  entitled 
to  two  rods  beyond  the  highest  point  to  which  the  water  of  the  river  ever 
rose,  including  the  lands  in  question.  A  bond  containing  the  agreement 
between  the  parties  in  pursuance  of  which  the  conveyance  appeared  to 
have  been  made  defined  high  water  mark"  to  be  "  where  the  water  has 
already,  or  may  hereafter  be  flowed  for  mill  conveniences  or  other 
machinery." 

Held,  that  under  the  circumstances  of  the  case  the  language  of  the  deed 
of  conveyance  was  explained  by  the  bond,  and  that  high  water  mark  was 
the  line  to  which  the  water  was  flowed  for  the  purposes  therein  mentioned. 

Trespass,  qu.  ol.  freg.^  being  part  of  the  north-west 
quarter  of  lot  No.  6,  7th  concession,  Vaughan,  lying  east  of 
the  Yaughan  plank  road,  bounded  on  the  south  by  a  fence 
erected  upon  the  southern  boundary  of  the  said  north-west 
quarter ;  on  the  east,  by  a  fence  standing  two  rods  from  the 
west  bank  of  the  river  Humber ;  on  the  north,  partly  by  a 
line  running  about  two  rods  from  the  bank  of  the  river 
Humber,  and  partly  by  the  northerly  boundary  of  the  said 
north-west  quarter  of  the  said  lot. 

Pleas. — 1.  Not  guilty.  2.  That  the  lands  were  not  at 
the  said  several  times  the  lands  of  the  plaintiff. 

The  case  was  tried,  at  the  assizes  for  York  and  Peel, 
in  April  last,  before  Hagarty,  J. 

It  was  admitted  that  one  Alexander  Wood,  by  indenture, 
dated  the  20th  of  May,  1842,  sold  and  conveyed  to  one 
Henry  Burkholder,  the  north-half  of  the  west-half  of  lot 
No.  6,  in  the  7th  concession  of  Vaughan,  and  that  by  inden- 
ture, dated  the  10th  of  January,  1849,  Henry  Burkholder 
sold  and  conveyed  to  William  Richard  Grahame,  the  north- 
half  of  the  west-half  of  lot  No.  6,  (the  same  premises,) 
"  excepting  the  water  privilege,  and  two  rods  of  land  on 
each  side  of  the  river  Humber,  acquired  by  John  Brown 
from  the  said  Henry  Burkholder,  along  with  the  small  point 
of  land  at  the  northern  boundary,  between  the  original  and 
present  course  of  the  Humber."  It  was  further  admitted 
that  W.  R.  Grahame  conveyed  the  land  he  had  acquired 
from  Burkholder  to  the  plaintiff. 
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It  was  proved  that  six  persons,  of  whom  Henry  Burk- 
holder  and  the  defendant  were  two,  had  made  a  joint  pur- 
chase from  Mr.  Wood  of  300  acres,  heing  lot  No.  6,  and  the 
east-half  of  lot  No.  7,  7th  concession  of  Vanghan  ;  and  that 
the  300  acres  were,  according  to  the  recitals  of  a  bond  put 
in,  dated  the  9th  of  January,  1841,  to  be  divided  into  six  parts 
of  fifty  acres  each,  and  each  to  have  a  conveyance  of  one  of 
these  parts ;  and  that  the  defendant  was  to  have  "  all  the 
water  privilege  of  the  river  Humber  running  across  No.  6, 
with  two  rods  of  land  on  each  side  of  said  river  at  high 
water  mark,  where  the  water  has  already  or  may  hereafter 
be  flowed  for  mill  conveniences,  or  other  machinery ;  and 
also  to  have  the  small  point  of  land  lying  between  the 
original  course  of  the  Humber,  and  the  cut  that  has  been 
cut  through  by  Rowland  Burr  at  the  north  side  of  said  lot, 
and  the  two  rods  of  land,  as  before  mentioned,  on  each  side 
of  the  river  Humber,  is  to  follow  round  on  the  west  side  of 
the  original  course  of  the  Humber,  at  the  north  limit  of  the 
said  lot,  and  on  the  east  side  of  the  said  cut."  Burkholder 
let  the  flats  to  a  young  man  named  Spiker,  for  six  years,  to 
clear,  and  Spiker  did  clear  five  or  six  acres  on  the  west  side 
of  the  river,  but  he  left  two  rods  not  cleared.  Defendant  put 
up  a  fence  about  a  year  before  the  trial,  which  plaintifl*  con- 
tended was  within  the  boundary  of  his  land,  and  this  action 
is  brought  to  try  the  right. 

The  defendant  put  in  a  deed,  dated  the  28th  of  March, 
1843,  by  which  Henry  Burkholder  sold  and  conveyed  to 
him  five  acres  of  land,  being  part  of  the  northerly-half  of 
the  westerly-half  of  lot  No.  6,  7th  concession  of  Vaughan, 
described  thus :  commencing  where  "  a  post  has  been  planted 
at  the  southerly  limit  of  said  northerly-half,  a  distance  of 
two  rods  west  of  high  water  mark  of  the  river  Humber ; 
then  continuing  up  against  the  said  river  at  the  distance  of 
two  rods  west  of  high  water  mark,  to  the  northerly  limit  of 
said  lot,  to  where  a  post  has  been  planted ;  then  north-east 
along  the  northerly  limit  of  said  lot,  to  where  a  post  has 
been  planted  at  a  distance  of  two  rods  from  high  water 
mark,  east  of  the  river  Humber ;  then  down  the  stream  of 
aforesaid  river  at  a  distance  of  two  rods  east  of  high  water 
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mark,  to  the  southerly  limit  of  said  northerly-half,  and  from 
thence  to  the  place  of  beginning ;  and  if  the  river  will  alter 
its  course,  or  be  altered,  the  aforesaid  distance  from  high 
water  mark  is  to  be  the  same ;  and  also  to  have  the  small  point 
of  land  between  the  original  course  of  said  river,  and  the 
cut  that  has  been  done  by  Rowland  Burr  at  the  north  side 
of  said  lot,  and  two  rods  of  land,  as  before  mentioned,  is  to 
follow  round  on  the  west  side  of  the  original  course  of  said 
river,  and  on  the  east  side  of  said  cut." 

The  jury  found  for  the  plaintiff.  The  trespass  was  the 
putting  up  a  fence  by  the  defendant  so  as  to  enclose  land, 
which  would  belong  to  the  plaintiff,  or  not,  according  to  the 
effect  given  to  the  descriptions  in  the  deeds.  There  was  evi- 
dence enough  to  shew  that  if  the  defendant  was  entitled  to 
treat  the  highest  point  to  which  in  the  highest  freshet  the 
water  overflowing  the  banks  of  the  Humber,  and  rising 
above  the  ordinary  flow  of  the  stream,  had  ever  reached, 
the  verdict  was  wrong.  It  was  left  to  the  jury  to  say  where 
high  water  mark  was. 

Bell^  (of  Toronto,)  in  Easter  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
to  law  and  evidence. 

In  the  following  term,  McLennan  shewed  cause,  and  Bell 
supported  his  rule. 

Draper,  C.  J. — It  appears  to  us  that  in  construing  the 
several  deeds  and  papers  brought  before  us,  and  discussed 
on  the  argument  with  great  particularity  and  care  by  the 
learned  counsel  on  both  sides,  we  should  treat  the  whole  as 
referring  to  the  one  subject,  namely,  the  conferring  certain 
rights  connected  with  the  mill  or  water  privilege  on  the  river 
Humber,  situate  on  lot  No.  6,  upon  the  defendant,  and  that 
the  extent  and  limitations  of  those  rights  will  be  discovered, 
and  the  intention  of  the  parties  more  certainly  ascertained 
by  the  examination  of  these  instruments,  than  by  the  parol 
evidence,  which  is  in  parts  confused,  and  not  wholly  con- 
sistent. 

Then  on  reference  to  the  bond  of  the  9th  of  January,  in 
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and  by  which  the  six  original  purchasers,  of  whom  the  de- 
fendant was  one,  define  what  each  was  to  have,  and  espe- 
cially what  the  defendant  was  to  get,  beyond  a  mere  sixth 
of  the  300  acres  bought  by  Mr.  Wood,  we  find  the  term 

higJi  water  marlc"  defined  in  the  recital.  The  language 
used  is,  "with  two  rods  of  land,  on  each  side  of  the  river,  at 
high  water  mark,  where  the  water  has  already,  or  may  here- 
after he  flowed  for  mill  conveniences,  or  other  machinery.'' 

The  agreement  between  the  parties,  obviously,  was  in- 
tended to  secure  to  the  defendant  the  fullest  advantage  of 
the  mill  privilege,  to  enable  him  to  use  the  water  of  the 
river  to  the  fullest  extent.  The  words  above  quoted  appear 
to  me  to  be  an  explanation  of  the  phrase  "  high  water 
mark,"  it  is,  "  where  the  water  has  or  may  be  flowed," 
which  I  construe  raised,  or  penned  back,  for  mill  con- 
venience or  other  machinery.  It  refers  to  the  raising  the 
water,  by  damming  it  back  so  as  to  secure  the  greatest 
head,  and  treats  the  point  to  which  it  is,  or  may  be  raised, 
as  high  water  mark.  The  defendant  insists  that  the  high 
water  mark,  as  made,  when  the  water  overflows  the  land  on 
either  side  the  river,  on  occasion  either  of  the  melting  of 
snow,  or  the  falling  of  heavy  rains,  is  what  he  is  entitled  to 
claim  as  one  limit  of  the  two  rods  of  land  conveyed  to  him, 
and  perhaps  he  would  be  right,  if  the  parties  themselves 
had  given  no  explanation  of  the  term,  or  there  were  no 
other  circumstances  which  could  be  properly  referred  to,  to 
explain  it.  But  here,  there  is  an  explanation,  and  one  so 
consistent  with  the  object  and  character  of  the  agreement 
between  the  parties,  and  so  clearly  expressed,  as  to  warrant 
us  in  saying  the  verdict  is  neither  contrary  to  law  nor  to 
evidence,  and  therefore  the  rule  ought  to  be  discharged. 


Per  (7i^r.-— Rule  discharged. 
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Morris  v.  Cameron. 

Warranty — Breach  of— Damage — Jurisdiction  of  division  court. 

Held,  that  an  action  arising  by  breach  of  a  warranty  of  a  horse  when  the 
damages  recovered  were  over  £40  and  under  £100,  was  within  the  juris- 
diction of  the  division  court,  and  that  costs  according  to  the  tariff  of  that 
court  only  were  taxable  therein. 

Declaration  stated  that  in  an  action  in  the  County 
Court  of  York  and  Peel,  in  which  plaintiff  was  plaintiff  and 
one  J.  B.  defendant,  plaintiff  recovered  a  verdict  for  .£12 
10s.,  and  was  about  to  enter  final  judgment ;  and  that  in 
consideration  that  plaintiff  would  forbear  to  enter  final 
judgment,  defendant  by  an  agreement  in  writing  promised 
plaintiff  to  pay  him  the  amount  of  the  verdict  and  his  full 
costs  according  to  the  tariff  of  the  County  Court.  That 
such  full  costs  amounted  to  £20. 

Breach^  non-payment. 

Averment^  that  the  action  was  not  of  the  proper  com- 
petency of  the  division  court. 

Plea  as  to  £20,  being  the  costs  of  the  said  action,  that  in 
that  action  the  plaintiff  declared  as  and  for  a  breach  of  con- 
tract against  J.  B.  as  follows  :  "  For  that  the  defendant 
by  warranting  a  horse  to  be  eight  years  old,  sound,  free 
from  vice,  quiet  to  ride  or  drive  in  single  or  double  harness, 
sold  the  said  horse  to  plaintiff,  yet  the  said  horse  was  not 
then  sound,  free  from  vice  and  quiet  to  ride  or  drive  in  single 
or  double  harness."  That  the  defendant  J.  B.  traversed  the 
warranty  and  breach  in  that  declaration.  That  the  plaintiff's 
proof  of  the  warranty  was  the  following  memorandum  in 
writing  :  "  Received  of  James  Henry  Morris,  the  sum  of 
£30  for  a  bay  mare  warranted  eight  years  old,  sound,  free 
from  vice,  and  quiet  to  ride  or  drive  in  single  or  double  har- 
ness." That  because  the  mare  did  not  answer  the  description 
the  plaintiff  re-sold  her  for  £11  10s.,  and  recovered  the 
verdict  of  £12  10s.  as  the  difference  between  the  £17  10s., 
and  the  X30  paid  to  J.  B.  That  the  plaintiff  claimed  by 
special  endorsement  on  his  writ  in  that  action  ^23,  and  for 
the  cause  hereinbefore  appearing,  the  action  was  of  the 
proper  competency  of  the  division  court. 


MORRIS  V.  CAMERON. 


428 


Demurrer,  because  the  action  appears  on  the  face  of  it  to. 
have  been  of  the  proper  competency  of  the  county  court. 

Uccles,  Q.  C,  supported  the  demurrer. 
M,  C,  Cameron,  contra. 

Draper,  C.  J. — I  think  the  54th  sec.  of  Division  Court 
Act  has  nothing  to  do  with  this  case,  for  that  points  out  the 
cases  where  the  division  courts  have  no  jurisdiction  at  all. 
Here  the  jurisdiction  as  to  the  mere  cause  of  the  action  is 
undeniable,  provided  the  amount  is  not  too  large,  and  there- 
fore the  question  arises  whether  it  comes  within  the  first  or 
second  sub-sections  of  sec.  55.  If  the  former,  as  a  personal 
action  where  the  deht  or  damages  do  not  exceed  $40,  then 
the  action  is  properly  brought  in  the  county  court.  If  the 
latter,  as  a  claim  and  demand  of  debt,  account  or  breach  of 
contract,  or  covenant  or  money  demand,  where  the  amount 
or  balance  claimed  does  not  exceed  $100,  then  defendant  is 
entitled  to  judgment. 

But  for  the  word  "  debt"  in  the  first  sub-section  it  might 
be  argued  that  the  words  personal  actions  there  used  meant 
that  class  of  action  to  which  the  old  maxim  actio  personalis 
moritur,  &c.,  applied.  It  is  not  easy  to  point  out  a  per- 
sonal action  of  debt  to  which  the  second  sub-section  would 
not  apply.  The  English  County  Court  Act  enacts  that 
"  All  pleas  of  personal  actions  where  the  debt  or  damage  is 
not  more  than  £20,  (afterwards  extended  to  £50,)  whether 
on  the  balance  of  account  or  otherwise  may  be  holden  in 
the  county  court,"  and  then  follow  certain  exceptions.  I 
take  it  there  is  no  doubt  an  action  for  breach  of  warranty 
within  the  limited  amount  would  lie  in  the  county  court  in 
England.  The  case  of  Aris  v.  Orchard,  30  L.  J.  Exch.  21 ; 
3  L.  T.  N.  S.  443,  seems  conclusive  on  this  point. 

In  my  opinion  as  to  this  point  the  defendant  is  entitled  to 
judgment. 

Fer  cur. — Judgment  for  defendant, 

I 
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Luke  et  al.,  (Plaintiffs,)  Appellants,  v.  Perky,  (Defen- 
dant,) Respondent. 

Parliamentary  election — Debts  contracted  in — Not  enforceable  at  law — Lawful — 
Stat.  23  Vic,  ch.  17. 

Eeld^  that  the  printing  of  hand-bills  by  which  a  person  announced  himself 
a  candidate  for  election  to  the  Legislative  Council  was  a  contract  relating 
to  a  parliamentary  election  within  the  2ord  Vic,  ch.  17,  and  that  such 
printing  was  a  lawful  debt  and  might  lawfully  be  paid  without  incurring 
the  penalty  of  that  statute  ;  but  such  payment  is  only  voluntary,  and 
cannot  be  enforced  at  law,  the  6th  section  of  the  act  rendering  it  a  void 
contract  at  law. 

Appeal  from  the  County  Court  of  the  County  of  Ontario. 
The  plaintiffs  declared  for  work  and  labour,  money  paid, 
•         and  interest. 

PZeas.— Never  indebted. 

2nd.  That  the  said  work  and  labour  was  done,  and  the 
said  materials  were  provided  by  the  plaintiffs  for  the  defen- 
dant under  and  in  pursuance  of  an  executory  contract 
between  the  plaintiffs  and  the  defendant,  made  after  a  cer- 
tain statute  passed  in  the  twenty-third  year  of  her  Majesty's 
reign,  entitled,  *'An  Act  for  the  more  effectual  Prevention  of 
Corrupt  Practices  at  Elections,"  came  into  operation,  which 
said  executory  contract  referred  to  and  arose  out  of  a  cer- 
tain parliamentary  election  for  the  election  of  a  member  of 
the  Legislative  Council  of  the  province  of  Canada  in  that 
part  of  the  said  province  or  electoral  division,  known  as  the 
"  Queen's  Division  ;"  and  that  by  reason  of  the  premises 
the  defendant  is  not  liable  to  pay  the  plaintiff's  said  claim, 
or  any  part  thereof. 

It  appeared  in  evidence  that  the  work  claimed  for  was  the 
publication  of  an  address  to  the  electors  of  the  Queen's 
Division,  and  the  defendant  contended  that  it  was  void 
under  the  stat.  23  Vic,  ch.  17,  it  being  a  debt  contracted 
in  relation  to  a  parliamentary  election. 

The  jury  on  the  trial  in  the  court  below  having  found  for 
the  plaintiffs,  a  rule  for  a  new  trial  was  taken  out,  and 
after  argument  made  absolute,  from  which  decision  this 
appeal  was  made  on  the  following  grounds  : 

1st.  The  judge  decided  that  the  contract  on  which  this 
action  is  founded,  refers  to  an  election,  and  so  is  void  under 
the  statute,  when  in  fact  there  is  no  evidence  whatever  to 
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sliew  that  any  election  was  proceeding  or  pending  at  tlie 
time  of  the  making  of  the  contract. 

2nd.  The  judge  decided  that  when  an  advertisement  in 
any  way  refers  to  an  election,  the  contract  for  the  publishing 
of  such  advertisement  must  also  necessarily  refer  to  such 
election,  and  therefore  be  void  under  the  statute. 

3rd.  The  judge  decided  that  the  finding  of  the  jury  on 
the  second  issue  in  this  cause  was  contrary  to  law  and  evi- 
dence, when  in  fact  there  is  no  evidence  whatever  that  any 
election  was  then  pending,  or  that  the  plaintiffs  knew  of  any 
such  election,  or  referred  in  any  manner  to  an  election  in 
such  contract. 

4th.  That  the  said  judge  failed  to  exercise  a  wise  discre- 
tion in  granting  a  new  trial  in  this  cause  to  enable  the 
defendant  to  prove  an  unrighteous  and  unconscionable 
defence  as  is  the  defence  set  up  by  him  in  the  second  plea 
filed  in  this  cause. 

The  case  was  argued  by  English  for  the  appellant,  citing 
Shaw  V.  Hislop,  4  D.  &  R.  241 ;  Doe  Wheeler  v.  McWilliams, 
4  U.  C.  Q.  B.  30  ;  McLaren  v.  Muirhead,  3  U.  C.  Q.  B.  59  ; 
McMillan  v.  Fairfield,  2  0.  S.  493  ;  23  Vic,  ch.  IT. 

Richards^  Q.  C,  contra,  cited  Imp.  Stat.  17  k  18  Vic, 
lO'A ;  Nurton  v.  Dickson,  5  H.  &  K  637 ;  23  Vic,  ch.  17. 

Draper,  C.  J. — This  case  presents  no  question  but  this, 
whether  the  defendant  is  sued  upon  an  executory  contract, 
or  upon  a  promise  or  undertaking  in  any  way  referring  to, 
arising  out  of,  or  depending  upon,  a  parliamentary  election. 

The  action  turns  out  to  be  for  printing  by  the  plaintiffs  in 
a  certain  newspaper  published  by  them,  an  address  by  the  de- 
fendant to  the  electors  of  the  "  Queen's  Division,"  by  which 
address  the  defendant  announces  himself  as  a  candidate  for 
an  election  to  a  seat  in  the  Legislative  Council,  and  solicits 
their  support. 

There  was  sufficient  evidence  that  this  address  was  so 
printed  in  the  newspaper  at  the  request  of  the  defendant. 

The  first  section  of  the  23rd  Vic,  ch.  17,  defines  bribery, 
makes  it  a  misdemeanor^  and  imposes  a  penalty  on  any  one 
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committing  it,  and  ends  with  a  proviso,  that  the  actual  per- 
sonal expenses  of  any  candidate,  his  expenses  for  actual 
professional  services,  and  bond  fide  payments  for  the  fair 
cost  of  printing  and  advertising  shall  be  held  to  be  expenses 
lawfully/  incurred. 

Then  the  6th  section  declares  that  every  executory  contract 
or  promise  or  undertaking  in  any  way  referring  to,  arising  out 
of,  or  depending  upon  any  parliamentary  election,  even  for 
the  payment  of  lauful  expenses,  or  the  doing  of  some  lawful 
act,  shall  be  void  in  law. 

It  appears  to  me,  1st,  that  the  printing  in  question  was  a 
matter  referring  to  a  parliamentary  election. 

2nd,  that  the  defendant  might  lawfully  have  paid  it  and 
had  promised  to  do  so. 

3rd,  that  he  cannot  be  compelled  by  a  court  of  law  to 
keep  a  promise  which  is  void  in  law. 

The  plaintiffs  have  only  the  moral  honesty  of  the  defend- 
ant to  rely  on. 

In  my  opinion  the  appeal  must  be  dismissed  with  costs. 

Per  cur. — Appeal  dismissed. 


Gillespie  et  al.  v.  City  of  Hamilton. 

Assessments — Arrears  of -^Addition  o/lO  percent,  thereon — Computation  of . 

Held,  that  the  10  per  cent,  charged  upon  arrears  of  taxes  due  upon  land 
is  to  be  added  to  the  whole  amount  due  upon  the  lot  and  not  upon  the 
amount  of  each  year's  taxes  separately,  thereby  making  it  a  compound 
computation  of  10  per  cent,  each  year. 

This  was"an  action  brought  by  the  plaintiffs  against  the 
defendants  for  the  recovery  of  the  sum  of  $10*25,  money 
paid  by  the  plaintiffs  to  the  defendants  under  the  circum- 
stances set  out  below,  and  by  consent  of  the  parties  and 
by  an  order  of  IIaga7'ty^  J.,  dated  the  28th  of  August, 
1862,  according  to  the  Common  Law  Procedure  Act,  the  fol- 
lowing case  was  stated  for  the  opinion  of  the  court  without 
any  pleadings : 
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Special  Case. 

The  plaintiffs  were  the  owners  of  lots  Nos.  12, 13,  and  14, 
fronting  on  James  Street,  and  lots  Nos.  12,  13,  and  14, 
fronting  on  Hughson  Street  in  block  No.  23,  in  St.  Andrew's 
Ward,  in  the  city  of  Hamilton,  the  same  being  vacant 
lands. 

On  the  1st  of  May,  1862,  the  chamberlain  of  the  said 
city  entered  in  his  books  against  the  said  lands  the  arrears 
of  taxes  chargeable  thereon  at  that  date  at  the  sum  of 
$855*25,  made  up  as  follows  : 
Taxes  on  lots  12, 13,  and  14,  James  Street, 

and  12, 13,  and  14,  Hughson  Street,  1859.  250  00 
1st  May,  1860,  addition  10  pr.  ct.    25  00 

  275  00 

Arrears  at  1st  May,  1860  $275  00 

Taxes  of  1860     250  00 

$525  00 

1st  May,  1861,  addition  10  pr.  ct.    52  50 

  577  50 

Arrears  at  1st  May,  1861   577  50 

Taxes  of  1861   200  00 

$777  50 

1st  May,  1862,  addition  10  pr.  ct.    77  75 

 .   25 

Arrears  at  1st  May,  1862  $855  25 

The  plaintiffs  contended  that  the  taxes  chargeable  against 
the  said  lands  should  have  been  computed  as  follows  : 

Taxes  for  1859  $250  00 

1st  May,  1860,  addition  10  pr.  ct.    25  00 

  275  00 

Arrears  at  1st  May,  1860  $275  00 

Taxes  for  1860   250  00 

10  per  cent,  on  $500    50  00 

  575  00 

Arrears  at  1st  May,  1861.,  $575  00 

Taxes  for  1861  ,   200  00 

10  per  cent,  on  700   70  00 

 — -  845  00 
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The  question  for  the  opinion  of  the  court  was,  whether 
the  chamberlain  was  authorised  in  adding  10  per  cent,  to 
the  several  amounts  in  arrear  on  the  1st  of  May  in  each 
year,  including  the  previous  additions  of  10  per  cent.,  or 
simply  on  the  actual  amount  of  taxes  then  in  arrear. 

The  case  was  argued  by  Freeman^  Q.  C,  for  plaintiffs, 
and  Burton  for  the  defendants,  referring  to  Consol.  Stat. 
U.  C,  ch.  55,  sees.  115,  121. 

Draper,  0.  J. — By  sec.  168  of  the  Assessment  Act, 
arrears  of  taxes  due  to  cities  on  the  lands  of  non-residents 
shall  be  funded,  collected,  and  managed  in  the  same  way  as 
like  arrears  due  to  other  municipalities,  and  the  chamberlain 
and  high  bailiff  shall  for  those  purposes  perform  in  the  case  of 
cities  the  like  duties  as  are  hereinbefore  in  the  case  of  other 
municipalities  imposed  on  the  treasurer  and  the  sheriff. 

Sec.  115  requires  the  treasurer  of  every  county  to  keep 
books,  in  which  he  shall  enter  all  the  lands  on  which  it 
appears  from  the  clerk's  return  and  the  collector's  rolls  there 
are  any  taxes  unpaid  and  the  amount  so  due  ;  and  on  the 
1st  of  May  in  each  year,  he  shall  complete  and  balance  his 
books  by  entering  against  every  parcel  of  land  the  arrears 
(if  any)  at  the  last  settlement  and  the  taxes  of  the  preceding 
year  which  remain  unpaid,  and  he  shall  ascertain  and  enter 
therein  the  total  amount  of  arrears  (if  any)  chargeable  upon 
the  lands  at  that  date. 

Sec.  121.— If  at  the  balance  to  be  made  on  the  1st  of 
May  in  every  year,  it  appears  that  there  is  any  arrear  of  tax 
due  upon  any  parcel  of  land,  the  treasurer  shall  add  to  the 
whole  amount  then  due  10  per  cent,  thereon. 

It  is  upon  these  sections  that  the  question  is  raised  for 
our  decision  upon  facts  which  may  be  condensed  into  the 
statement  following : 

City  taxes  were  due  on  lands  in  Hamilton  on  the  1st  of 
May,  1860,  for  the  year  1859.  The  chamberlain  charged 
the  taxes  against  these  lands,  and  added  10  per  cent,  to  the 
charge.  The  sum  of  these  two  items  formed  the  amount 
due  on  the  1st  of  May,  I860, 
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On  the  1st  May,  1861,  the  chamberlain  again  "  completed 
and  balanced  his  books  as  regarded  these  lands  by  charging, 
1st,  the  amount  appearing  due  thereon,  by  the  preceding 
account.  2nd,  the  taxes  due  for  the  year,  1860.  3rd,  ten 
per  cent,  on  these  two  amounts  as  forming  the  "  whole 
amount"  then  due ;  the  sum  of  these  three  items  formed  the 
amount  due  on  the.  1st  of  May,  1861. 

On  the  1st  of  May,  1862,  the  chamberlain  charged  the 
lands  with  the  amount  so  due,  adding  the  taxes  for  1861, 
together  with  ten  per  cent,  on  the  sum  of  these  two  items. 

The  question  is,  if  the  ten  per  cent,  should  be  charged  on 
the  gross  amount  of  arrears  appearing  due  at  each  annual 
settlement,  or  only  on  the  amount  of  taxes  due  for  the  seve- 
ral years.  In  other  words,  whether  the  amount  on  which 
the  ten  per  cent,  is  to  be  calculated  on  the  1st  of  May,  1862, 
is  to  include  the  preceding  addition  of  ten  per  cent,  made 
on  the  1st  of  May,  1860,  and  1861,  respectively. 

I  think  the  legislature  have  used  language  very  clearly 
indicating  an  intention  that  ten  per  cent,  should  be  added 
every  year,  calculated  on  the  whole  amount  which  is  in 
arrear  and  due  upon  the  lands  at  the  time  the  charge  is 
made.  In  the  present  case  the  lands  were  liable  to  satisfy 
a  given  sum  on  the  1st  of  May,  1862,  which  sum  included 
taxes  for  preceding  years,  and  10  per  cent,  added  thereto 
at  the  preceding  1st  of  May.  To  that  sum  which  constituted 
the  whole  amount  due  on  the  lands,  the  statute,  as  I  read  it, 
directs  that  10  per  cent,  should  be  added. 

I  am  therefore  of  opinion  judgment  of  nolle  prosequi 
should  be  entered  according  to  the  agreement  of  the  parties. 

Per  cur. — Rule  accordingly. 
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Griffin  v.  Judson. 

Promissory  note — Dated  and  payable  in  Ogdensburg — Protest  by  a  foreign 
notary — How  far  protest  evidence — Interest — Currency  of  dollars  and  cents — 
Proof  of  value  not  necessary. 

In  an  action  on  a  promissory  note,  dated  and  made  payable  at  Ogdensburg, 
in  the  State  of  New  York. 

Held,  that  the  production  of  a  protest  of  a  notary  of  that  state  was  no  evi- 
dence of  the  facts  therein  stated ;  our  statute,  under  which  a  protest  is 
made  prima  facie  evidence  of  those  facts,  only  applying  to  protests  made 
by  notaries  of  Upper  and  Lower  Canada. 

2iid.  That  it  was  not  necessary  in  such  an  action  to  prove  the  value  of 
dollars  and  cents  in  the  States,  we  having  a  corresponding  currency,  and 
no  par  value  for  the  American  currency  being  fixed  by  law. 

3rd.  That  interest  at  the  rate  allowed  by  our  law  was  chargeable  upon  such 
a  note. 

The  defendant  was  sued  as  endorser  of  a  note,  dated  at 
Ogdensburg,  in  the  state  of  New  York,  and  made  payable 
at  a  bank  there.  The  declaration  contained  the  usual 
averments  of  presentment,  dishonour,  and  notice  to  de- 
fendant. The  defendant  denied  presentment  and  notice  by 
his  pleas. 

To  prove  these  two  facts,  the  plaintiff,  at  the  trial,  put 
in  the  note  and  an  instrument  under  the  hand  and  seal  of  a 
notary,  as  follows : — 

^'Advance  Office,  Ogdensburg,  N.  Y. 

United  States  of  America,  j 

State  of  New  York.         \  ^'  ^' 

"  On  the  twelfth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-one,  at  the  request  of 
the  Judson  Bank,  I,  John  D.  Judson,  notary  public,  duly 
ad9iitted  and  sworn,  dwelling  in  the  village  of  Ogdensburg, 
county  of  St.  Lawrence,  and  state  of  New  York,  did  present 
the  original  note  for  $207yW,  and  interest,  hereunto  an- 
nexed, to  the  teller  of  the  said  bank,  and  of  him  did  then 
and  there  demand  payment  thereof,  which  was  refused. 

"  Whereupon,  I,  the  said  notary,  at  the  request  aforesaid, 
did  protest,  and  by  these  presents  do  publicly  and  solemnly 
protest,  as  well  against  the  maker  and  endorser  of  the  said 
note,  as  against  all  others  to  whom  it  doth  or  may  concern, 
for  exchange,  re-exchange,  and  all  costs,  damages,  and 
interest  already  incurred,  and  to  be  hereafter  incurred  by 
reason  of  the  non-payment  of  the  said  note. 
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"  And  I  further  certify  and  declare,  that  on  the  same  day 
and  year  above  mentioned,  I  served  notice  of  the  foregoing 
presentment,  demand,  refusal,  and  non-payment  of  said  note 
upon  the  endorsers,  whose  names  are  written  below,  by  de" 
positing  said  notices,  partly  written  and  partly  printed, 
in  the  post-ofl5ce  in  the  village  of  Ogdensburg,  and  pre-paid 
the  postage  thereon,  which  notices  were  directed  to  the  said 
endorsers,  parties  to  the  said  note,  at  the  places  written 
opposite  to  their  respective  names. 

"  To  P.  S.  Glassford,  Ottawa  City,  C.W. 
"  Edward  Griffin,  Ottawa  City,  C.W. 

"  In  witness  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  of  office,  the  day  and  date  above 
mentioned. 

(Signed,)  "  J.  D.  Judson, 

[L.S.]  Notary  Fullicr 

The  note  itself  was  drawn  for  the  amount  of  $207.22, 
with  interest. 

Tor  the  defence,  it  was  objected, 

1st.  That  the  document,  purporting  to  be  a  foreign  pro- 
test, was  not  legal  evidence  of  the  notice  of  dishonour. 

2nd,  That  the  plaintiff  should  have  proved  the  value  of 
dollars  and  cents,  which,  in  a  note  dated  in  the  United 
States,  must  be  taken  to  be  a  foreign  currency. 

3rd.  That  interest  was  not  recoverable  for  want  of  proof 
of  the  rate  of  interest  in  the  foreign  country. 

Q.  S.  Patterson,  for  the  appellant,  cited  Consol.  Stats. 
U.  C,  ch.  42;  Story's  Conflict  of  Law,  sec.  272,  A.; 
Bonar  v.  Mitchell,  5  Ex.  415. 

B.  A.  Harrison^  contra,  referred  to  Ewing  v.  Cameron, 
6  0.  S.  541 ;  7  Vie,  ch.  4,  sec.  2 ;  13  &  14  Vic,  ch.  23, 
sec.  6 ;  Smith  v.  Hall,  5  U.  C.  Q.  B.  315 ;  Codd  v.  Lewis, 
8  U.  C.  Q.  B.  242 ;  Consol.  Stats.  U.  C,  ch.  42,  sec.  21. 

Draper,  C.  J.— I  felt  some  doubt  on  the  first  point  as 
to  whether  the  Consol.  Stats,  of  Can.,  ch.  57^  sec*  6,  was  not 
confined  to  protests  of  notaries  public  in  Upper  and  Lower 
Canada.     On  further  consideration,  I  do  not  think  the 
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general  language  should  have  the  same  full  effect  given  to  it — 
''All  protests  of  bills  of  exchange  and  promissory  notes 
shall  be  received  in  all  courts  as  primd  facie  evidence  of 
the  allegations  and  facts  therein  contained" — as  if  it  stood 
alone. 

The  7th  section  enacts,  that  any  note,  memorandum,  or 
certificate,  at  any  time  made  by  one  or  more  notaries  public, 
either  in  Upper  or  in  Lower  Canada,  in  his  own  hand- 
writing, or  signed  by  him  at  the  foot  of  or  embodied  in  any 
protest,  or  in  a  regular  register  of  official  acts  kept  by  him, 
shall  be  presumptive  evidence  in  Upper  Canada  of  the  fact 
of  any  notice  of  non-acceptance  or  non-payment  of  any 
promissory  note  or  bill  of  exchange  having  been  sent  or  de- 
livered at  the  time  and  in  the  manner  stated  in  such  notice, 
certificate,  or  memorandum." 

This  immediately  follows,  and,  as  I  think,  qualifies  and 
explains  sec.  6.  If  that  section  were,  by  its  own  force,  to 
make  every  protest  evidence  of  every  fact  set  out  in  it, 
then  so  much  at  least  of  section  7  as  makes  a  note,  memo- 
randum, or  certificate,  "  embodied  in  any  protest,''  evidence 
of  the  notice  of  non-acceptance  or  non-payment  having  been 
sent  or  delivered  as  stated  in  such  note,  &c.,  would  be 
superfluous. 

Unquestionably,  but  for  our  law,  the  statement  by  the 
notary,  protesting  a  bill  or  note,  that  he  had  sent  notice  by 
post  to  the  endorser  or  drawer,  would  not  be  proof  of  that 
fact.  And  if  we  had  no  such  law,  then  I  should  think  that 
section  6  would  mean  no  more  than  that  all  protests  shall  be 
received  as  primd  facie  evidence  of  these  facts,  which  belong 
to  the  act  of  protesting. 

A  protest  made  abroad,  of  non-acceptance  or  non-pay- 
ment of  a  foreign  bill  proves  itself,  but  the  dishonour  of  an 
inland  bill  was  not  proved  by  such  a  protest.  (Chitty  on 
Bills,  224,  10th  ed.) 

I  think  the  term  protest  in  the  sixth  section,  therefore, 
should  be  construed  according  to  its  ordinary  meaning  and 
acceptation  among  mercantile  men*  And  that  to  make  it 
evidence  of  notice  of  dishonour  having  been  sent  to  drawer 
or  endorser,  it  must  be  made  by  a  notary  public  in  Upper 
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or  Lower  Canada,  in  his  own  writing,  and  signed  by  him, 
that  is,  it  must  be  in  conformity  with  the  seventh  section. 

Now,  on  the  face  of  this  protest,  it  appears  to  have  been 
made  in  the  state  of  New  York,  and  by  a  notary  resident  there, 
and  therefore  it  is  not  primd  facie  such  a  protest  or  instru- 
ment as  the  7th  section  requires  and  makes  presumptive  evi- 
dence of  notice. 

On  this  ground,  therefore,  I  am  of  opinion  a  new  trial 
should  be  granted. 

As  to  the  second  objection,  I  do  not  dissent  from  the  con- 
clusion of  the  learned  judge  of  the  county  court. 

On  the  third  point,  as  at  present  advised,  I  think  the 
plaintiff  might  have  recovered  interest  at  the  rate  allowed 
by  our  law. 

Fer  cur, — Judgment  accordingly. 


In  re  Bright  v.  The  City  op  Toronto. 

Corporation — By-law — Tavern  licenses — Committee — Bar-rooms — Closing  of. 

Held,  that  the  appointment  of  a  committee  of  the  corporation  for  the  pur- 
pose of  granting  or  refusing  tavern  licenses  is  authorised  by  sub-sec.  1 
of  sec.  246  of  the  Municipal  Corporation  Act. 

2ndly.  That  it  is  within  the  power  and  scope  of  the  corporation  to  compel, 
by  by-law,  the  closing  of  bar-rooms  between  certain  hours  of  the  night, 
and  a  by-law  compelling  their  being  closed  between  12  p.  m.  and  5  a.  m. 
was  not  deemed  to  be  beyond  their  power. 

3rd.  That  it  was  not  an  excess  of  authority  to  compel  the  removal  from 
over  the  door  of  such  houses,  not  licensed  to  sell  liquor,  of  a  signboard 
or  other  notice  of  such  license  being  granted  them. 

4th.  A  clause  in  a  by-law  which  cancelled  the  license  of  a  person  convicted 
of  a  penalty  for  the  infringement  of  a  by-law,  held,  to  be  beyond  the  au- 
thority of  the  corporation,  and  a  clause  rendering  such  infringement  a 
cancellation  was  quashed  with  costs. 

Hallinan  obtained  a  rule  nisi  to  quash  sections  numbered 
five,  eleven,  seventeen,  nineteen  and  twenty  of  by-law  No. 
310,  respecting  the  licensing  and  regulating  hotels,  taverns, 
and  other  places  of  public  entertainment  and  places  where 
spirituous  liquors  are  sold,  passed  the  20th  of  February, 
1860,  on  the  ground  of  illegality  in  this,  that  the  corporation 
therein  try  to  exceed  the  powers  given  by  law  to  them  to 
pass  by-laws  for  the  purposes  mentioned  in  the  by-law,  that 
they  have  no  power  to  pass  such  sections  or  to  delegate  their 
powers  to  a  committee. 

55  VOL.  XII. 
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The  sections  objected  to  were  as  follows  : — • 

Section  5.  "  The  committee  on  licenses  shall  examine  all 
applications  for  license  or  transfers  of  license  which  the  in- 
spector may  lay  before  them  and  in  their  discretion  grant  or 
refuse  the  same,  and  if  granted,  approve  of  the  names  of 
sureties  tendered  by  the  applicant  for  such  license  or  trans- 
fer, and  the  chairman,  with  two  members  of  the  committee, 
shall  countersign  the  license  or  transfer  to  be  issued. 

Section  11.  "  The  bar-room  of  every  hotel  or  tavern,  and 
of  every  other  place  licensed  under  this  by-law,  shall  be 
closed  on  every  Monday,  Tuesday,  Wednesday,  Thursday 
and  Friday  night  at  twelve  o'clock,  and  shall  remain  closed 
until  five  o'clock  on  the  morning  following  each  of  the  said 
days  respectively,  and  every  such  place  shall  be  closed  on 
every  Saturday  night  at  eleven  o'clock,  and  remain  closed 
until  five  o'clock  on  the  Monday  morning  thereafter. 

"  And  whereas  by  statute  22  Vic,  ch.  6,  it  is  enacted,"  &c., 
(setting  out  the  first  section  which  prohibited  the  sale  of  in- 
toxicating liquors  from  seven  on  Saturday  night  until  eight 
on  Monday  morning,  but  omitting  the  following  words,  "  and 
during  any  further  time  on  the  said  days  and  any  hours  on 
other  days  during  which  by  any  by-law  of  the  municipality 
wherein  such  place  or  places  may  be  situated,  the  same  or 
the  bar-room  or  bar-rooms  thereof  ought  to  be  kept  closed.") 
This  section,  commencing  by  words  importing  a  recital,  "and 
whereas,"  &c.,  contains  nothing  but  a  portion  of  the  first 
section  of  the  statute. 

Section  17.  "  No  person  who  has  not  a  tavern  license  shall 
exhibit,  or  suffer  or  permit  to  be  exhibited  or  continued  over 
his  or  her  door  or  otherwise,  '  licensed  to  sell  wines,  beer, 
or  other  spirituous  or  fermented  liquors,'  or  the  words  bar- 
room or  tavern,  or  inn  or  saloon,  or  any  other  words  or  sign 
or  signs,  or  sign-boards,  indicating  that  the  person  keeps,  or 
that  the  person  is  authorised  to  keep,  such  bar-room,  tavern, 
inn  or  saloon,  or  any  house  or  place  of  public  entertainment. 

Section  19.  "  In  case  any  person  who  has  taken  out  a 
license  under  this  by-law  is  convicted  of  a  breach  of  any 
of  the  provisions  of  the  same,  or  of  this  by-law,  such  person, 
upon  such  conviction,  in  addition  to  the  penalty  imposed  for 
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the  infraction  thereof  shall,  in  the  discretion  of  the  convicting 
magistrates,  there  being  not  less  than  three  convicting  mag- 
istrates concurring  in  such  forfeiture,  forfeit  his  or  her 
license  for  the  remainder  of  the  current  year,  and  the  general 
inspector  of  licences  is  required  to  notify  the  party  in  writ- 
ing thereof. 

Section  20.  "  Every  person  who  has  not  a  tavern  license, 
who  shall,  after  the  passing  of  the  by-law,  exhibit  any  word 
or  words,  or  sign  or  sign-boards,  contrary  to  the  seventeenth 
section  of  this  by-law,  shall  be  liable  to  a  penalty  of  not  more 
than  fifty  dollars,  exclusive  of  costs,  upon  every  conviction 
for  any  such  offence.'' 

J.  H.  Oameron,  Q.  C,  shewed  cause. 

Draper,  C.  J. — I  think  the  5th  section  is  within  the  power 
given  by  the  Municipal  Corporation  Act,  sect.  246,  sub-sec. 
1,  which  enables  the  councils  to  pass  by-laws  for  granting 
tavern  licenses.  I  think  the  word  "granting  "  does  not  im- 
pose the  necessity  of  the  council  sitting  with  a  majority  of 
the  whole  number  present,  to  consider  and  determine  on 
granting  or  refusing  a  license  to  each  applicant,  and  to  pass 
a  by-law  or  by-laws  granting  licenses  to  those  whose  appli- 
cation is  acceded  to.  I  think  the  mode  of  dealing  with  the 
applications,  considering  and  granting,  and  refusing  appli- 
cations and  issuing  licenses  is  intended  by  the  language  used. 
When  the  license  is  granted  it  is  under  such  by-law  the  act 
of  the  corporation. 

I  also  think  the  11th  section  is  good.  It  does  not  contra- 
vene the  statute  which  it  recites,  but  it  adds  to  it  provisions 
which  may  lawfully  be  done,  as  to  the  times  and  hours  when 
the  houses  and  bar-rooms  must  be  kept  closed.  Its  provisions 
may  be  administered  in  compliance  with  those  of  the  statute. 

I  have  had  more  difficulty  as  to  the  17th  section.  No  part 
of  the  Municipal  Corporation  Act  was  pointed  out  to  us, 
which  in  direct  terms,  or  even  by  obvious  inference,  confers 
authority  to  make  such  a  law.  The  nearest  approach  to  it 
is  in  the  5th  sub-sec.  of  sec.  282.  The  "  suppressing  of  tip- 
pling houses  "  may,  to  some  extent,  be  aided  by  this  regula- 
tion.   And  I  am  the  more  disposed  to  uphold  it,  because  no 
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one  can,  or  ought  to  complain  of  injury  arising  from  being 
prevented  from  exhibiting  publicly  a  false  notification,  the 
principal  object  of  which  may  well  be  deemed  to  be  to  in- 
duce persons  in  the  streets  to  enter,  and  so  to  facilitate  some 
illicit  or  immoral  proceeding  within. 

The  20th  section  depends  on  the  17th,  the  one  creating 
the  offence,  the  other  imposing  the  penalty.  If  the  first  can 
be  supported,  as  I  think  it  may,  the  latter  is  sanctioned  by 
sub-sec.  6  [h.)  of  sect.  243,  of  the  Municipal  Corporation 
Act. 

I  think  the  19th  sec.  must  be  quashed.  I  fail  to  dis- 
tinguish this  case  from  that  of  Smith  v.  The  City  of  Toronto, 
10  C.  P.  U.  C.  225.  The  5th  sec.  of  this  by-law  is  of  the 
same  character  as  the  254th  section  of  the  Municipal  Corpo- 
ration Act.  The  very  next  section  of  the  statute  imposes  a 
penalty  of  not  less  than  $20  with  costs,  for  a  first  offence 
against  its  provisions.  For  a  second  offence,  not  less  than 
$40  with  costs ;  for  a  third,  not  less  than  $100  with  costs  ; 
for  a  fourth  not  less  than  three  months'  imprisonment  with 
hard  labour,  but  in  no  case  forfeits  the  license  for  such 
offence,  however  frequently  repeated.  The  264th  section  of 
the  statute  authorises  a  forfeiture  of  the  license  on  a  convic- 
tion of  having  a  riotous  or  disorderly  house,  but  it  gives  the 
power  to  the  mayor,  or  police  magistrate  of  a  town  or  city, 
with  one  justice  having  jurisdiction  therein,  or  to  the  reeve 
of  a  township  or  village,  with  one  justice  having  jurisdiction 
therein.  The  legislature  have  not  seen  fit  to  declare  that  the 
council  of  the  corporation  may  grant  the  license,  the  princi- 
pal part  of  the  sum  paid  for  which  goes  into  their  own  trea- 
sury, and  also  impose  forfeiture  thereof  as  a  penalty,  for 
breaking  any  regulation  to  which  they  may  subject  the 
holders  of  such  licenses.  And  I  do  not  infer  from  any 
thing  the  legislature  have  declared  that  such  was  their 
intention. 

I  am  of  opinion  that  so  much  of  this  rule  as  relates  to 
quashing  the  19th  section  of  this  by-law  should  be  made  ab- 
solute, and  that  the  residue  of  the  rule  should  be  discharged, 
and  that  the  costs  be  taxed  to  the  applicant  only  as  to  the 
part  of  the  rule  on  which  he  has  succeeded.    I  should  pro- 
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bably  have  thougbt  this  a  fit  case  to  withhold  costs,  as  the 
applicant  has  asked  for  much  on  which  he  has  failed,  but 
this  by-law  was  passed  after  the  rule  nisi  in  Smith  v.  The 
City  of  Toronto  was  granted,  and  the  corporation  did  not 
oppose  the  rule.  They  must  be  taken  to  have  had  notice  of 
the  judgment  on  it,  and  yet  they  have  permitted  this  19th 
section  to  remain  unrepealed. 

Per  cur, — Judgment  accordingly. 


EdMONSTONE  ET  AL.,  (DEFENDANTS,)  APPELLANTS,  V.  YoUNG, 

ET  AL.,  (Plaintiffs,)  Respondents. 

Freight —  Varied  by  contract — Harbour  dues. 

A.  having  entered  into  an  engagement  with  B.  to  carry  goods  from  Liver- 
pool to  Hamilton  for  a  certain  sum  per  ton  of  40  cubic  feet  (as  per  agree- 
ment set  out  in  statement  of  case)  transhipped  them  at  M.,  a  port 
on  the  line  of  route,  where  harbour  dues  were  charged,  and  sent  them 
by  rail  from  there.  Upon  an  action  brought  for  the  harbour  dues  thus 
charged,  and  paid  by  A., 

Held,  that  their  contract  being  to  deliver  the  goods  at  so  much  per  ton, 
B.  was  entitled  to  have  them  delivered  at  that  price  free  of  all  expenses. 

Appeal  from  the  County  Court  of  the  County  of  Went- 
worth. 

Assumpsit  on  the  common  counts  for  money  paid,  &c. 

Claim  .£50. 

Pleay  never  indebted. 

It  was  admitted  that  the  circular  of  the  18th  January, 
1860,  (copied  below,)  was  issued  and  signed  by  defendants 
at  Montreal,  and  forwarded  by  them  from  Montreal  to  the 
plaintiffs  in  Hamilton.  That  the  acceptance  of  7th  of  Feb- 
ruary, 1860,  (copied  below,)  of  terms  of  said  circular  was 
signed  by  the  plaintiffs  at  Hamilton,  and  mailed  in  the  post- 
office  at  Hamilton  on  same  day,  addressed  to  defendants  at 
Montreal,  and  was  received  by  them  there.  That  the  letter 
(copied  below)  of  the  8th  of  February,  1860,  in  confirma- 
tion of  said  agreement  and  acceptance  is  signed  by  the 
defendants  and  was  so  signed  by  them  in  Montreal ;  also 
the  signatures  of  the  plaintiffs  to  their  three  several  letters 
to  defendants  of  the  30th  of  May,  1860,  2nd  June,  1860, 
and  11th  June,  1860,  (copied  below,)  and  that  the  originals 


438        COMMON  PLEAS,  TRINITY  TERM,  26  VIC,  1862. 

were  mailed  to  tlie  defendants  at  Montreal.  The  pay- 
ment by  plaintiffs  to  defendants  of  $137*10,  paid  at  differ- 
ent times,  was  also  admitted. 

Verdict  for  plaintiff  for  $13740,  with  leave  to  defendants 
to  move  to  enter  a  nonsuit. 

The  following  are  copies  of  the  exhibits  and  documents 
above  referred  to  : 

(J. — The  Circular  of  the  18th  January/,  1860.) 
Montreal  Ocean  Steamship  Company,  Summer  Service, 
Montreal,  18th  January,  1860. 
Sir, — We  beg  to  advise  you  that  in  conjunction  with  the 
Grand  Trunk  Railway  Company,  we  have  established  the 
following  through  rates  of  freight  by  the  steamships  of  the 
above  line  from  Liverpool  this  present  summer. 

Class  I. — Packages  wholly  composed  of  grey  cottons,  oil 
cloths,  regatta  shirtings,  cotton  yarn,  bed-ticks,  dennins, 
drills,  fustians,  coal  canvass,  Dundee  linens,  spools,  blankets, 
horse-rugs,  Scotch  carpets,  low  priced  hardware. 
Class  II. — All  other  goods. 


From  Liver 
pool  to 

Quebec. 

Montreal 

Kingston 
and  all 

Stations 

between 
it  and 

Montreal 

Ottawa 
and  all 

Stations 
above 

Kingston 
below 

Toronto. 

Toronto 

inclu 
ding  de- 
livery. 

Hamil- 
ton inclu 
ding  de- 
livery. 

London 
inclu- 
ding de- 
livery. 

Sterling  per  ton  of  40  cubic  feet  with  five  per  cent,  primage  added. 

1st  Class., 
2nd  Class. 

45.0 
60.0 

45.0 
60.0 

52.6 
67.6 

57.6 
72.6 

57.6 
72.6 

60.0 
75.0 

65.0 
80.0 

All  parties  who  will  enter  into  an  agreement  to  ship  the 
whole  of  their  imports  from  Great  Britain  via  the  St.  Law- 
rence by  this  line  of  steamers  during  the  season  of  open 
navigation  will  be  entitled,  if  the  agreement  is  faithfully 
carried  out,  to  receive  back  in  December  next  ten  per  cent, 
of  the  amount  of  the  freights  they  have  paid,  but  in  order 
to  avail  themselves  of  this  privilege,  they  must  duly  fill  up, 
sign,  and  send,  post-paid  to  the  undersigned  agents,  before 
the  10th  February,  1860,  the  annexed  letter  of  acceptance. 
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If  any  goods  other  than  those  specially  enumerated  above 
as  first  class  are  put  into  packages  claiming  to  be  carried 
at  the  rate  of  that  class  the  entire  packages  will  be 
charged  as  class  second ;  and  the  shippers  or  consignees  of 
the  goods  must  produce  the  original  invoice  to  establish  the 
contents.  Iron  or  other  coarse  goods  will  be  carried  at 
special  rates  to  be  agreed  on  with  the  agents  at  Liverpool. 
All  goods  in  through  bills  of  lading  should  be  consigned  to 
the  Grand  Trunk  Railway  Company  at  Montreal,  and  the 
custom-house  business  will  there  be  transacted  by  them  free 
of  charge.  We  are  your  obedient  servants, 
(Signed,) 

Edmonstone,  Allan,  &  Co. 

[11, — The  letter  of  acceptance.) 

Hamilton,  7th  Feby.,  1860. 
Messrs.  Edmonstone,  Allan,  &  Co. 

Gentlemen, — We  hereby  agree  and  bind  ourselves  to 
ship  by  steamers  of  the  Montreal  Ocean  Steamship  Com- 
pany from  Liverpool  by  the  St.  Lawrence  the  whole  of  the 
goods  we  may  import  from  Great  Britain  during  the  season 
of  open  navigation,  subject  to  the  terms  and  conditions  set 
forth  in  your  circular,  dated  Montreal,  18th  January,  1860. 
Your  obedient  servants, 
(Signed,) 

Young,  Law,  &  Co. 

{III. — Defendant's  letter  of  Sth  February,  1860.) 

Montreal,  8th  February,  1860. 
Messrs.  Young,  Law,  &  Co.,  Hamilton. 

Gentlemen, — We  have  much  pleasure  in  acknowledging 
receipt  of  your  favour  of  yesterday's  date,  and  enclosing 
agreement  to  ship  all  the  goods  you  may  import  via  the  St. 
Lawrence  during  the  season  of  open  navigation  of  1860, 
by  the  steamers  of  the  Montreal  Ocean  Steamship  Company, 
on  the  terms  of  our  circular,  dated  18th  January,  1860, 
which  we  now  beg  to  confirm.  We  are  your  obedient  servants, 
(Signed,) 

Edmonstone,  Allan,  &  Co. 
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{IV,— Plaintiff's  letter  of  SOth  May,  1860.) 

Hamilton,  30tli  May,  1860. 
Messrs.  Edmonstone,  Allan,  &  Co.,  Montreal. 

Dear  Sirs,— -In  the  bill  of  lading  of  a  few  packages  of 
dry  goods  per  steamer  "Canadian,"  the  first  we  have 
received  under  the  through  summer  rate,  we  find  a  charge 
for  Montreal  harbour  dues.  As  no  reference  was  made  in 
your  circular  to  this  or  any  similar  charge,  we  of  course 
understood  that  the  rate  named  as  through  rate  covered 
every  charge.  We  wish  to  know  why  this  has  been  intro- 
duced into  the  B.  L,  Under  the  terms  of  your  circular,  we 
consider  it  a  charge  we  are  not  called  upon  to  pay.  We 
think  it  as  well  therefore  that  this  should  be  understood  at 
once,  so  that  it  may  not  again  require  to  be  referred  to. 
Yours  respectfully,  (Signed,) 

Young,  Law,  &  Co. 

( V. — Plaintiff's  letter  of  the  2nd  June,  1860.) 

Hamilton,  2nd  June,  1860. 
Messrs.  Edmonstone,  Allan,  &  Co.,  Montreal. 

Dear  Sirs, — We  have  yours  of  the  31st  ult.,  and  note 
your  reply  to  oar  enquiry  about  harbour  dues  at  Montreal. 
We  know  not  what  the  intention  may  have  been  except  as 
expressed  in  your  circular,  by  which  of  course  we  expect  that 
you  will  either  instruct  your  Liverpool  agent  to  allow  the 
erasure  from  our  bills  of  lading  of  the  clause  regarding 
harbour  dues ;  or  if  that  may  not  be  convenient,  that  you 
will  agree  to  refund  the  amount  to  us  at  the  sam.e  time  the 
discount  is  allowed.  This  will  obviate  all  difficulty.  Please 
say  if  this  will  be  satisfactory.    Yours  respectfully, 

(Signed,) 

YouNa,  Law,  &  Co. 

{VI.— Plaintiff's  letter  of  the  Uth  June,  1860.) 

Hamilton,  11th  June,  1860. 
Messrs.  Edmonstone  Allan  &  Co.,  Montreal. 

Dear  Sirs, — We  cannot  agree  with  you  as* to  the  inter- 
pretation you  give  to  the  proposed  through  rate  for  summer. 
We  think  the  circular  fully  covers  the  ground  we  take,  and 
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that  not  being  specially  excepted,  Montreal  wharfage  is 
payable  by  you.  On  the  winter  rate  there  was  an  addition 
of  50c.  per  package  for  custom-house  entries  at  Island 
Pond,  and  if  wharfage  at  Montreal  was  to  be  payable  by 
shippers,  it  should  have  been  excepted  in  like  manner.  We 
consider  we  are  no  more  entitled  to  pay  that  charge  than 
we  would  be  to  pay  cartage  from  the  ships  to  the  railway 
warehouse.  We  must  therefore  give  you  notice  that  we 
shall  claim  on  you  for  all  wharfage  paid  by  us. 
Yours  respectfully,  (Signed,) 

YouNa,  Law,  &  Co. 

( VIL—Bill  of  lading.) 
Shipped  in  good  order  and  well-conditioned  by  Young, 
Law,  &  Co.,  in  and  upon  the  screw  steamship  called  the 
"  Anglo-Saxon,"  whereof  is  master  for  the  present  voyage, 
Balantine,  or  whoever  else  may  go  as  master  on  said  ship, 
and  now  lying  at  the  port  of  Liverpool,  and  bound  for  Que- 
bec and  Montreal,  1  bale  of  mer- 
y.  L.  0^810, 1  Bale.  chaudisc,  being  marked  and  num- 

bered  as  in  the  margin,  and  are 
Freight  on  @  per  ton  X  to  bc  delivered  in  the  like  good 

Primage  5  per  cent,   •  —  o 

^    ,      ^^'^^  0  ^Jf- order  and  well-conditioned  at  the 

At  new  par  of  exchange  £  cy. 

Montreal  harbour  dues...  aforcsaid  port  of  Montreal  (the 

Total  currency  ^  act  of  God,  the  Quceu's  encmies. 

Care  Grand  Trunk  Railway  Company,  pirates,  restraint  of  princcs  and 

rulers,  fire  at  sea  or  on  shore, 
accidents  from  machinery,  boilers,  steam,  or  any  other  acci- 
dents of  the  seas,  rivers,  and  steam  navigation,  of  whatever 
nature  or  kind  soever  excepted ;  and  with  liberty  to  sail 
with  or  without  pilots,  and  to  tow  and  assist  vessels  in  all 

situations,  and  to  call  at   mails)  unto  the  Grand 

Trunk  Railway  Company,  and  by  them  to  be  forwarded 
thence  per  railway  to  the  station  nearest  to  Hamilton,  and 
at  the  aforesaid  station  delivered  to  Messrs.  Young,  Law, 
&  Co.,  or  to  their  assigns,  freight  and  primage  payable 
there,  and  Montreal  harbour  dues  for  the  same  in  cash,  on 
or  before  delivery,  as  per  margin,  with  average  accustomed. 
In  witness  whereof  the  master  or  agents  of  the  said  ship 
56  VOL.  xir. 
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have  affirmed  to  four  bills  of  lading,  all  of  this  tenor  and 
date,  the  one  of  which  bills  being  accomplished,  the  others  to 
stand  void.    Dated  in  Liverpool,  October  24th,  1860. 

(Signed,) 

A.  0.  Ramage. 

A  rule  nisi  for  a  new  trial  having  been  obtained  by  the 
defendants  and  discharged  in  the  court  below,  the  defend- 
ants appealed  therefrom  on  the  following,  among  other 
grounds : 

That  upon  the  proper  construction  of  the  agreement 
between  the  parties,  the  defendants  were  not  liable  nor 
bound  to  pay  the  Montreal  harbour  dues ;  that  such  dues 
are  not  comprehended  within  the  meaning  of  the  word 
"  freight;"  and  that  the  Montreal  Harbour  Act  makes  the 
dues  a  charge  upon  the  owners  or  consignees  of  goods  ;  and 
that  the  learned  judge  ought  therefore  to  have  ordered  a 
nonsuit  to  be  entered  pursuant  to  the  leave  reserved. 

Freeman,  Q.  C,  for  appellant  cited  18  Vic,  ch.  143,  sec. 
12  ;  Abbott  on  Shipping,  425  ;  Blakey  v.  Dixon,  2  Bos. 
&  P.  821 ;  Lewis  v.  Marshall,  1  M.  &  G.  729 ;  Starkie  on 
Ev.,  vol.  2,  p.  453 ;  Young  v.  Turing,  2  M.  &  G.  602 ; 
Sweeting  v.  Pearce,  7  0.  B.  K  S.  449 ;  and  9  C.  B.  K  S. 
685 ;  Brown  v.  Byrne,  3  E.  &  B.  705;  Smith's  Mer.  Law, 
5  Ea.  347. 

Burton,  contra,  cited  Marquis  of  Bute  v.  Thompson,  13 
M.  &  W.  487 ;  Halls  v.  Sughrue,  15  M.  &  W.  261. 

Draper,  C.  J. — The  defendants  undertook  for  the  car- 
riage of  the  plaintiffs'  goods  from  Liverpool  to  Hamilton  at 
a  certain  fixed  rate  for  the  whole  transport,  including 
delivery. 

Freight  is  defined  to  be  the  reward  which  the  law  entitles 
a  person  to  recover  for  bringing  goods  lawfully  on  a  lawful 
voyage.  It  is  the  price  to  be  paid  for  the  actual  carriage 
of  the  goods.  The  use  of  the  term  freight  does  not, 
however,  always  necessarily  import  that  the  goods  must  be 
carried  before  freight  can  be  demanded.  In  Andrew  v. 
Moorhouse,  5  Taunt.  485,  although  the  bill  of  lading  con- 


EBMONDSTONE  ET  AL.  V.  YOIJNa  ET  AL. 


44S 


tained  the  word  freight  for  the  said  goods  being  paid,  "  it 
was  proved  that  the  contract  to  convey  was  verbal,  and  was 
such  that  the  money  was  to  be  paid  at  all  events  after  the 
delivery  of  the  goods  on  board  the  ship,  and  in  sustaining 
the  plaintiff's  right  to  recover  after  the  ship  had  been  lost, 
CribhSj  C.  J.,  said,  'It  signified  nothing  what  name  is 
given  to  the  money.  The  defend«mt  is  misled  by  the 
ambiguity  of  the  phrase  freight.  There  is  no  doubt  but 
that  a  man  may  agree  to  pay  money  on  the  delivery  of  the 
goods  on  board  the  ship  call  it  what  you  will.'  "  This  case 
at  least  seems  to  shew  that  the  ordinary  and  technical 
meaning  of  the  word  freight  may  be  qualified  and  afi'ected 
by  the  special  terms  of  the  contract  into  which  it  is  intro- 
duced. The  cases  of  De  Silvale  v.  Kendall,  4  M.  &  S.  3T, 
and  Manfield  v.  Maitland,  4  B.  &  A.  582,  confirm  this 
view.  ^ 

Although,  therefore,  the  term  freight  is  in  strictness  not 
applicable  to  land  carriage,  the  parties  have  used  it  in  the 
present  case  to  include  as  well  the  price  of  the  actual  trans- 
portation of  the  goods  by  sea  as  the  compensation  for  their 
land  carriage.  They  have  named  one  price  for  the  whole 
transport,  which  they  have  called  freight.  There  were 
some  exceptions  as  to  their  positive  undertaking  to  deliver, 
such  as  the  act  of  God,  the  Queen's  enemies,  &c.,  &c.,  but 
saving  these  the  defendants  engaged  to  carry  from  Liverpool 
and  deliver  in  Hamilton  for  a  stipulated  price. 

Now,  it  appears  to  me  it  would  have  been  no  answer  to 
an  action  for  not  delivering  at  Hamilton,  that  the  goods  were 
detained  at  Montreal  for  non-payment  of  harbour  dues. 
Evans  v.  Hutton,  4  M.  &  Gr.  954,  and  the  cases  there  cited 
establish  this.  .The  defendants  would  clearly  be  bound  to 
remove  this  obstruction  to  the  fulfilment  of  their  contract, 
whether  they  could  recover  back  the  amount  paid  from  the 
plaintiffs  or  not.  I  do  not,  as  at  present  advised,  think 
they  could  have  withheld  the  goods  at  Hamilton  if  the 
freight  agreed  on  had  been  paid,  until  they  were  also  paid 
the  sum  advanced  by  them  for  the  harbour  dues.  This, 
however,  does  not  solve  the  question  whether  they  could 
recover  this  sum  in  addition  to  the  freight,  or  whether  it 
must  be  deemed  to  be  included  in  the  freight. 
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My  construction  of  this  contract  is,  that  the  defendants 
agreed  to  convey  to,  and  deliver  in  Hamilton  the  plaintiffs' 
goods  for  certain  fixed  reward  called  freight.  That  defen- 
dants entered  into  this  contract  with  the  express  intention 
that  the  goods  should  be  transferred  in  Montreal  from  the 
ship  to  the  rail  cars,  and  that  they  undertook  to  do  this  as 
part  of  the  service  for  which  they  were  to  receive  their 
freight.  "* 

They  have  not  stipulated  that  any  disbursement  neces- 
sary to  enable  them  to  fulfil  their  undertaking  should  be 
refunded  by  the  plaintiffs,  and  I  do  not  see  why,  if  this 
payment  was  indispensable  (and  if  it  was  they  must  be 
taken  to  to  have  known  it)  they  should  not*  make  it  just  as 
well  as  the  expense  of  cartage  from  the  wharf  to  the  rail- 
way station,  without  acquiring  a  right  to  make  an  increased 
demand  on  that  account  against  the  plaintiffs. 

I  felt  some  doubt,  arising  from  the  agreement,  that  if  the 
goods  were  (as  the  defendants  proposal  of  18th  January, 
1860,  suggests  they  should  be)  consigned  by  the  shippers  at 
Liverpool  to  the  Grrand  Trunk  Railway  Co.  at  Montreal,  the 
custom-house  business  should  be  transacted  by  defendants 
free  of  charge.  But  on  consideration  I  think  this  stipula- 
tion was  introduced  for  the  convenience  of  defendants,  and 
to  facilitate  the  execution  of  their  contract  to  convey.  The 
consignment  to  the  Grand  Trunk  Company  was  merely 
auxiliary  to  the  arrangement  which  the  defendants  had 
made  with  that  company  to  carry  onward  goods  in  fulfil- 
ment of  the  defendants'  contracts,  and  the  agreement  to 
transact  the  custom-house  business  free  of  charge  is  only  to 
facilitate  the  transportation,  which  the  defendants  under- 
took. 

Suppose  the  contract  had  been  in  consideration  of  so 
much  per  ton  we  engage  to  deliver  all  the  goods  you  put  on 
board  our  steaniships  at  Liverpool,  to  you  or  your  order  at 
Hamilton,  would  not  defendants  be  bound  to  defray  every 
usual  and  necessary  expense  attending  the  fulfilment  of  that 
contract  ? 

I  think  they  certainly  would,  and  I  also  think  that  is  the 
effect  and  meaning  of  the  contract  they  have  made. 
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I  am  of  opinion,  therefore,  that  the  learned  judge  of  the 
county  court  was  right,  and  that  the  appeal  should  be  dis- 
missed with  costs. 

Per  cur, — Appeal  dismissed. 


The  Queen  v.  The  Corporation  of  the  Town  of  Paris. 

Indictment — Road  company — Joint-stock  company — Mortgage — Municipality — 
Foreclosure  of  mortgage — Right  of  municipality  to  purchase  the  whole  road 
— Their  liability  to  repair  thereby. 

Indictment  against  the  town  of  Paris  for  not  repairing  a  public  road  con- 
structed by  a  company  known  as  the  Paris  and  Dundas  Road  Company, 
and  which,  as  to  the  portions  within  their  municipality,  had  been  duly 
acquired  by  the  defendants,  and  the  defendants  thereby  became  liable  for 
all  the  duties  imposed  by  law  upon  the  said  road  company,  and  among 
others  that  of  repairing  and  keeping  in  repair  the  said  road,  and  that  the 
said  road  is  out  of  repair.  Pleas,  that  they  acquired  the  road  by  fore- 
closure of  a  mortgage  made  to  them  for  a  lean  of  £5,000,  and  that  prior 
to  such  foreclosure  the  inhabitants  petitioned  the  judge  of  the  county 
court,  who  caused  the  road  to  be  surveyed,  and  gave  notice  to  the  presi- 
dent of  the  company  to  repair  within  a  limited  time,  which  time  had 
expired  before  the  preceedings  by  the  defendants  in  Chancery,  and  that 
the  road  company  did  not  repair  according  to  such  notice,  and  the  said 
road  company  were  prevented  from  taking  tolls,  and  since  the  expiration 
of  said  notice  no  tolls  have  been  collected  ;  that  the  road  is  not  within 
the  town  of  Paris  or  the  locality  whose  interest  the  defendants  repre- 
sent, and  that  the  defendants  have  never  taken  possession  or  exercised 
ownership  or  collected  tolls  thereon.    Upon  demurrer, 

Held,  that  under  the  68th  section  of  Consol.  Stats.  U.  C,  ch.  49,  the  defen- 
dants had  authority  to  purchase  the  whole  or  any  portion  of  a  road  which 
passes  through  or  adjoins  their  municipality,  and  that  the  words  any  por- 
tion in  the  statute  did  not  prevent  their  becoming  proprietors  of  the  whole, 
and  that  by  the  foreclosure  of  the  mortgage  the  title  to  the  road  became 
vested  in  the  defendants. 

2nd.  That  the  remedy  provided  by  the  statute  of  suspension  of  the  collect- 
ing of  tolls  during  the  non-repair  of  the  road  does  not  suspend  the  com- 
mon law  right  of  indictment  in  case  of  non-repair,  therefore  this  indict- 
ment against  the  defendants  was  good, 

Qucere,  could  the  municipality  be  indicted  for  non-repair  during  the  owner- 
ship of  the  company. 

The  corporation  of  the  town  of  Paris  was  indicted  for 
nuisance.  The  indictment  stated  that  an  incorporated  joint- 
stock  company,  known  as  the  Paris  and  Dundas  Road  Com- 
pany, constructed  along  the  Queen's  public  highway  a  plank 
and  gravel  road  leading  from  the  town  of  Dundas,  in  the 
county  of  Wentworth,  to  the  town  of  Paris,  in  the  county 
of  Brant,  and  thence  to  its  intersection  with  the  Hamilton 
and  London  macadamized  road,  known  as  Phelan's  corners, 
in  the  county  of  Oxford,  and  took  tolls  thereon  by  virtue  of 


446        COMMON  PLUAS,  TRINITY  TERM,  26  VIC,  1862- 

their  corporate  powers  ;  that  afterwards,  on,  &c.,  the  defen- 
dants through  and  along  whose  jurisdiction  the  said  road 
constructed  by  the  Paris  and  Dundas  road  company  passed, 
duly  acquired  from  the  said  Paris  and  Dundas  road  company 
the  road  so  constructed,  and  became,  and  ever  since  have 
been  and  still  are  the  proprietors  thereof,  and  the  same 
became,  and  has  been  and  is  the  property  of  the  defendants, 
who  thereby  became  entitled  to  all  the  rights,  &c.,  and  liable 
to  all  the  duties,  &c.,  by  law  imposed  upon  the  said  Paris 
and  Dundas  road  company,  with  reference  to  the  said  road 
while  it  was  the  property  of  the  said  company,  and  it 
became  and  still  is  the  duty  of  the  defendants  to  keep  the 
road  in  repair  ;  but  the  defendants  after  they  had  acquired 
the  said  road,  and  whilst  they  were  owners  of  it,  and  while 
the  road  was  their  property,  to  wit,  on,  &c.,  and  thence  con- 
tinually until,  &c.,  took  and  received  toll  in  their  own  right 
and  to  their  own  use,  and  that  after  the  defendants  had  so 
acquired  the  road,  and  while  it  was  their  property,  on  the 
1st  of  April,  1861,  and  until  the  taking  the  inquisition  a 
part  of  the  road  extending  from  a  certain  point  in  the 
county  of  Brant,  known  as  Shipman's  corners,  in  an  easterly 
direction  to  the  boundary  line  between  the  county  of  Brant 
and  the  county  of  Wentworth,  being  the  distance  of  four 
miles,  and  six  bridges  were  and  still  are  ruinous,  broken 
down,  and  in  decay,  and  the  defendants,  during  the  time 
aforesaid,  wholly  neglected  to  keep  the  same  in  repair,  so  , 
that  the  liege  subjects,  &c.,  could  not  pass,  &c.,  and  that  the 
defendants  ought  to  amend  and  keep  the  same  in  repair 
whilst  they  continue  to  be  proprietors  thereof. 

Plea. — That  while  the  said  road  was  being  constructed  by 
the  said  Paris  and  Dundas  Road  Company,  the  defendants  on 
the  application  of  the  said  company  lent  them,  to  wit,  £5,000 
to  assist  in  the  construction  of  the  said  road,  on  condition 
that  the  said  Paris  and  Dundas  Road  Company  should  secure 
the  re-payment  to  the  defendants  by  a  mortgage  of  the  road  ' 
and  of  the  tolls ;  that  the  Paris  and  Dundas  Road  Company 
executed  such  mortgage,  and  afterwards  made  default  in 
payment,  whereupon  the  defendants  filed  their  bill  in  Chan- 
cery for  the  foreclosure  of  the  said  mortgage,  and  such  pro- 
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ceedings  were  thereupon  had  that  by  decree  the  said  Paris 
and  Dundas  Eoad  Company  were  absolutely  foreclosed ; 
that  the  defendants  never  acquired  the  road  otherwise  than 
by  that  mortgage  and  foreclosure ;  that  before  any  default 
in  payment  and  before  proceedings  taken  to  foreclose,  the 
portion  of  the  road  and  the  bridges  in  the  indictment  men- 
tioned, were,  while  the  Paris  and  Dundas  Hoad  Company 
were  in  possession,  suffered  to  get  out  of  repair,  and  there- 
upon in  pursuance  of  the  statute  in  that  behalf  a  requisition 
was  presented  to  the  judge  of  the  county  court  of  the 
county  of  Brant,  by  twelve  freeholders  residing  in  that 
county,  stating  the  said  portion  of  the  road  was  out  of 
repair,  and  the  judge  directed  the  engineer  of  the  county  to 
examine  the  same,  and  the  engineer  having  examined  and 
finding  the  same  out  of  repair,  notified  the  president  of  the 
company  to  cause  the  same  to  be  repaired  within  a  named 
time,  and  the  directors  after  such  notice  neglected  to  repair, 
and  the  time  limited  by  the  engineer  elapsed  before  the 
defendants  took  proceedings  in  Chancery  or  foreclosed  the 
mortgage,  and  while  the  company  were  in  possession  of  the 
whole  road,  and  the  company  was  by  force  of  the  statute 
prevented  from  demanding  or  taking  any  toll,  and  from  the 
expiration  of  the  said  limited  time  neither  the  said  company 
nor  any  other  person  authorised  by  them  demanded  or  took 
toll.  And  the  defendants  further  say  that  the  said  portion 
of  the  road  is  not  within  the  town  of  Paris,  nor  does  it  pass 
through  or  along  the  boundary  or  locality  whose  interests 
the  defendants  represent,  but  it  is  within  the  townsTiip  of 
Brantford,  and  wholly  without  the  limits  of  the  town  of 
Paris,  and  that  the  defendants  did  not  under  the  decree  of 
foreclosure  or  otherwise  than  by  taking  the  mortgage  and 
foreclosing  it,  assume  the  said  portion  of  the  said  road  or 
take  possession  thereof,  or  demand  tolls  in  respect  thereof,  or 
exercise  any  rights,  powers,  or  authority  over  or  in  respect 
of  such  portion.  Et  hoc,  &c. 
General  demurrer. 

O'Reilly,  Q.  C,  and  M.  C.  Cameron,  for  the  Crown, 
referred  to  the  Road  Act,  Consol.  Stat.  U,  C,  ch.  49, 
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0.  S.  Patterson,  contra,  referred  to  Timms  v.  Williams, 
3  Q.  B.  413 ;  Stevens  v.  Jeacocke,  11  Q.  B.  T31 ;  Do3 
Rochester  v.  Brjdges,  1  B.  &  Ad.  859;  Eastern  Arch 
Company  v.  Bex,  2  E.  &  B.  879 ;  Con.  Stat.  U.  C.  ch. 
49^  sees.  61j  68,  122. 

Draper,  C.  J. — Three  exceptions  were  taken  to  the 
indictment.  1st.  That  the  road  for  not  repairing  which  the 
defendants  are  indicted,  is  not  within  the  limits  of  the  muni- 
cipality of  Paris,  2nd.  That  the  corporation  cannot  become 
proprietors  of  a  road  lying  beyond  the  limits  of  the  munici- 
pality. 3rd.  That  no  indictment  lies  for  letting  the  road  go 
out  of  repair,  the  statute  providing  another  remedy. 

The  title  of  the  defendants  to  this  road,  as  shewn  by  the 
first  plea,  is  by  a  mortgage  thereof  and  of  the  tolls  made  to 
them  by  the  Paris  and  Dundas  Boad  Company,  to  secure 
re-payment  to  the  defendants  of  a  loan  of  £5000.  Default 
having  been  made  in  payment,  the  plea  further  states  that 
the  defendants  obtained  a  decree  in  Chancery  that  the  said 
road  company  were  absolutely  debarred  and  foreclosed  of 
and  from  all  equity  or  right  of  redemption  in  the  premises 
mortgaged.  The  indictment  stated  that  the  Paris  and 
Dundas  Boad  Company  were  a  joint  stock  company  incor- 
porated under  the  stat.  12  Vic,  ch  84.  This  statute  and 
the  16th  Vic,  ch.  190,  which  repeals  it,  alike  authorise  any 
municipality,  through,  or  along  the  boundaries  of  which  the 
road  passed  to  lend  money  to  the  company  constructing  it 
upon  such  terms  and  conditions  as  might  be  agreed  upon. 
The  statute  18  Vic,  ch.  139,  extended  this  provision  so  far 
as  respected  municipal  bodies  corporate  of  cities  and  towns, 
to  all  companies  formed  or  to  be  formed  under  the  act  of  16 
Vic,  or  theretofore  chartered  by  statute  for  the  formation 
of  roads  or  the  construction  of  bridges  within  or  without 
such  cities  or  towns,  and  declared  valid  and  binding  to  all 
intents  and  purposes  (among  other  things)  all  loans  of 
money  theretofore  negotiated  and  effected  by  any  such 
municipal  body  corporate  to  any  such  company. 

The  Consol.  Stat,  of  U.  C,  ch.  49,  re-enacts  the  several 
provisions  of  the  preceding  acts,  and  regulates  the  whole! 
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matter.  The  68th  section  expressly  authorises  a  sale  to,  and 
purchase  by,  any  municipal  council  representing  the  interests 
of  the  locality  through  or  along  the  boundary  of  which  such 
road  passes,  of  the  stock  of,  or  any  part  of  the  road  belonging 
to  such  company,  and  such  municipality  after  the  purchase 
shall  stand  in  the  place  of  the  company  and  possess  all  its 
powers  and  authorities.  And  the  70th  section  provides  that 
in  case  any  such  road  has  been  or  shall  be  sold  either  by  the 
joint-stock  company,  or  under  some  power  granted  by  them, 
or  under  legal  process  against  the  company,  the  sale  shall 
be  deemed  to  have  passed  the  road  to  the  purchaser  with  all 
the  rights,  privileges,  and  appurtenances,  and  subject  to  all 
the  duties  and  obligations  which  the  law  gave  or  imposed  in 
reference  to  such  road. 

I  think  that  the  road  in  question  by  force  of  the  mort- 
gage and  decree  vested  in  the  defendants.  I  treat  this  as 
amounting  to  a  defeasible  sale  by  the  road  company,  and 
that  the  68th  section,  which  enables  the  road  company  to 
sell,  and  the  municipality  to  purchase,  does  not  by  the  words 
"  any  part  of  the  road"  prevent  the  municipality  from  pur- 
chasing the  whole,  provided  some  part  thereof  passes  through 
or  along  the  boundary  of  the  locality  over  which  the  partic- 
ular municipal  authority  extends.  The  power  to  sell  or  pur- 
chase any  part,  almost  necessarily  includes  the  whole, 
though  if  the  whole  were  alone  mentioned  no  smaller  part 
could  be  disposed  r  f. 

Then  as  to  the  duty  to  repair,  the  84th  section  of  the 
Consolidated  Statute  enacts  that  after  any  road  or  portion 
of  a  road  constructed  or  acquired  by  any  company  or  muni- 
cipality under  that  or  any  former  act,  has  been  completed 
and  tolls  established  thereon,  the  company  or  municipality 
shall  keep  the  same  in  repair.  It  is  not  denied  that  this 
section  imposes  the  obligation,  but  it  is  argued  that  because 
the  three  following  sections  provide  that  if  certain  steps  are 
'  taken,  and  the  proprietor  of  the  road  is,  in  the  manner 
pointed  out,  called  on  to  make  needful  repairs  and  neglects 
to  do  so,  then  the  right  to  collect  tolls  is  suspended  until 
the  repairs  are  made,  there  is  no  other  remedy.  This  road 
is,  as  regards  the  use  of  it,  a  common  public  highway,  and 
57  VOL.  XII. 
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such  roads  may  be  constructed  over  any  public  road  or 
allowance  for  road.  The  ownership  of  the  soil  of  such  pub- 
lic road  or  road  allowance  is  not  altered  by  the  act,  nor  is 
the  public  easement  effected  further  than  by  the  imposition 
of  tolls.  Possibly,  but  for  certain  statutory  provisions,  the 
common  law  obli2!;ation  of  repairing  would  have  attached  on 
the  municipalities  through  which  the  road  passed  ;  but  I 
think  the  provision  for  suspending  the  tolls  does  not  super- 
sede the  common  law  remedy  by  indictment  for  nuisance, 
and  if  the  municipality  had  been  compelled  to  repair  they 
would  have  had  their  remedy  over  against  the  road  com- 
pany. I  do  not  say  the  municipalities  would  not  be  also 
indictable.  See  Rex  v.  Inhabitants  of  St.  George,  8  Camp. 
222  ;  Rex  v.  Netherthong,  2  B.  &  A.  179.  But  as  this  sec- 
tion expressly  imposes  the  obligation,  it  certainly  appears  to 
me  that  if  neglect  to  fulfil  it  creates  a  common  nuisance 
the  party  neglecting  is  indictable.  I  ground  my  opinion 
briefly  on  this,  that  to  allow  a  public  highway  to  become 
ruinous  and  out  of  repair,  is  a  nuisance  indictable  at  com- 
mon law,  and  the  party  on  whom  the  obligation  to  repair  is 
imposed,  whether  by  common  law  or  otherwise,  is  indictable 
for  breach  of  that  obligation,  ad  commune  damnum. 

I  think,  therefore,  the  indictment  is  good,  and  that  neither 
plea  contains  an  answer  to  it,  and  therefore  judgment  must 
be  given  for  the  Crown. 

Per  cur. — Judgment  for  the  Crown. 
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Alexander  English,  Plaintiff,  (Appellant,)  v.  Charles 
Clark,  the  younger.  Defendant,  (Respondent.) 

Trover — Lien — Division  court. 

The  plaintiff  being  the  holder  of  a  promissory  note  made  by  Francis  and 
endorsed  by  Thomas  Somerville,  emploj'ed  B.,  his  attorney,  to  collect  the 
same,  who  sent  it  to  C,  a  clerk  of  a  division  court,  to  it^sue  process 
thereon.  B  ,  on  the  trial,  obtained  judgment  against  the  maker,  and 
failed  against  the  endorser.  Another  suit  was  afterwards  brought  in  the 
name  of  the  same  plaintiff,  by  instructions  of  B.  against  Thos.  S.,  (the 
endorser  on  the  former  note,)  upon  an  alleged  promise  to  join  in  a  new 
note  with  Francis  S.,  the  consideration  being  the  discharge  of  the  former 
judgment  against  F.  S.  in  the  division  court.  The  evidence,  although  it 
did  not  prove  English  (the  plaintiff)  to  have  been  a  party  directly  to  the 
new  arrangement,  still  shewed  that  he  was  present  and  cognizant  of  it. 

Upon  demand  made  by  the  plaintiff'  upon  the  clerk  of  the  division  court  for 
the  note,  he  refused  to  give  it  up  unless  paid  $10,  and  afterwards  sent  it 
to  B.,  the  attorney. 

An  action  of  trover  being  brought  for  the  same,  held,  that  the  plaintiff 
being  present  and  cognizant  of  the  arrangement  between  Clark  and  Thos. 
S.,  he  was  to  be  considered  as  in  possession  of  the  note,  and  as  there  can 
be  no  lien  without  possession,  B.'s,  (the  attorney's,)  claim  failed,  and  the 
plaintiff  was  entitled  to  recover. 

Trover  for  a  promissory  note,  made  by  Thomas  Somer- 
ville, for  <£18  3s.  5d.,  or  thereabouts,  dated  in  or  about 
December,  1861.  Second  count  in  detinue  for  a  similar  note. 
Pleas  to  first  count,  not  guilty,  and  that  the  note  is  not  the 
plaintiffs.  To  the  second  count  non  detinet,  and  that  the 
note  is  not  the  plaintiff's. 

At  the  trial  the  plaintiff  proved  and  put  in  a  receipt  in  the  . 
following  words  :  "  Received  from  Alexander  English  two 
pounds  ten  shillings  on  account,  costs  against  the  note  I  hold, 
made  by  Thomas  Somerville  in  settlement  of  this  suit,  as  per 
agreement  between  English  and  Somerville,  December  27th, 
1861,  signed,  Charles  Clark.''  On  which  was  endorsed, 
"original  note  £13  10s.  Interest  to  December,  1861,  £1 
12s.  5d.  Deposit  by  plaintiff,  iOs."  Thomas  Somerville 
swore  that  in  December,  1861,  he  gave  a  note  to  secure  a 
debt  of  his  brother's  to  the  plaintiff.  That  there  had  been  a 
suit  in  the  division  court  on  the  old  note,  and  the  note  now 
in  question  was  given  to  pay  the  debt  and  costs  in  that  suit. 
This  arrangement  w^as  made  with  the  defendant.  There  was 
a  talk  of  six  dollars  which  defendant  claimed  before  he  would 
give  up  the  note.  That  plaintiff  had  been  nonsuited  in  the 
action  on  the  note  and  another  suit  had  been  brought. 
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Thomas  Medd  swore  that  he  was  present  when  plaintiff  de- 
manded a  note  of  defendant,  who  said  he  could  not  have  it 
unless  he  left  $5  for  Mr.  Brogden.  Medd  then  saw  the  note 
in  defendant's  possession.  Plaintiif  refused  this,  but  went 
again  soon  after,  when  defendant  refused  to  give  it  up  unless 
plaintiff  paid  $10.  Plaintiff  said  he  had  the  money  to  pay 
the  costs,  and  afterwards  he  got  the  receipt  put  in.  And 
after  this  again  defendant  refused  to  give  up  the  note  unloss 
he  was  paid  $10,  and  said  something  about  having  received 
the  note  from  Mr.  Brogden,  that  he  had  sent  it  back  to 
Brogden,  but  could  get  it  back  on  payment  of  his,  Brogden's 
fees.  Phiintiff  admitted  that  in  the  first  suit  he  had  employed 
Brogden  to  conduct  his  case. 

On  the  defence  Mr.  Brogden  was  examined;  he  said  the 
action  was  defended  on  account  of  his  lien  on  the  note ;  that 
he  supposed  if  he  did  not  make  a  claim  this  defence  would 
not  have  been  made,  but  he  had  no  interest  in  the  event  of 
the  suit.  His  testimony  was  objected  to,  but  was  admitted. 
He  said  he  was  employed  by  plaintiff  in  a  division  court  suit 
against  the  two  Somervilles,  and  recovered  against  the 
maker,  who  was  not  good  for  it,  and'  failed  against  the  en- 
dorser, who  was  good.  He  gave  the  defendant  the  note  now 
put  in  for  collection,  and  became  responsible  to  him  for  the 
costs.  He  (Brogden)  had  authority  irom  plaintiff  to  make 
the  best  settlement  for  him  that  he  could,  and  plaintiff  never 
interfered  in  the  matter.  Defendant  made  the  arrangement 
with  plaintiff  by  Brogden's  direction.  His  (B.'s)  charge  is 
$5  for  each  case.  He  (B.)  attended  one  suit  and  instituted 
another,  which  appears  to  have  been  brought  in  the  division 
court  against  Thomas  Somerville  for  not  making  a  note  to 
plaintiff,  jointly  with  Francis  Somerville  for  X13  10s.,  the 
consideration  for  which  was  plaintiff's  discharging  Francis 
Somerville  from  a  judgment  recovered  by  plaintiff  against 
him  in  the  division  court,  and  which  plaintiff  had  done.  On 
the  12th  of  December,  1861,  Brogden  received  from  defen- 
dant the  note  for  which  this  action  was  brought,  and  gave  a 
receipt  for  it,  describing  it  therein  as  the  note  taken  by  de- 
fendant in  settlement  of  a  suit  of  plaintiff  against  Thom,aa 
Somerville  and  a  suit  of  plaintiff  against  Thomas  and  Francis 
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Somerville  for  .£10  3s.  5d.  Brogden  would  have  given  the 
note  to  plaintiff  on  payment  of  $10,  and  he  sent  it  afterwards 
to  defendant  with  instructions  to  collect,  it  and  authorised 
him  to  give  it  to  plaintiff  on  payment  of  $10.  The  learned 
judge  told  the  jury  that  in  his  opinion  Brogden's  evidence 
estahlished  the  defence,  but  if  they  rejected  it,  and  were 
satisfied  tliat  the  note  was  plaintiff's,  and  that  defendant 
refused  on  demand  to  deliver  it  to  him,  they  should  find  for 
plaintiff.  They  did  find  for  plaintiff.  Afterwards  a  rule 
nisi  was  granted  for  a  new  trial,  because  the  verdict  was  con- 
trary to  evidence  or  the  weight  of  evidence,  and  that  at  all 
events  the  verdict  should  have  been  for  defendant  on  the 
second  count,  which  rule  was  made  absolute,  costs  to  abide 
the  event. 

The  cause  was  argued  by  Richards^  Q.  C,  for  the  appel- 
lant, and  Hector  Cameron  for  the  respondent. 

Draper,  C.  J. — I  have  examined  the  evidence  in  this  case 
carefully,  because  the  plaintifi''s  right  of  property  in  this 
note  is  incontestable,  and  the  defendant's  right  in  any  way  to 
withhold  it  ought  to  be  made  very  clear  before  effect  is  given 
to  the  defence.  The  moral  right  of  the  plaintiff  is  so  strong 
that  if  it  must  be  postponed  or  defeated  on  any  merely  legal 
or  technical  grounds,  they  ought  to  be  sustained  beyond  all 
doubt.  The  facts,  as  well  as  I  can  ascertain  them  on  the 
evidence,  appear  to  be  that  the  plaintiff  held  a  note  against 
Francis  and  Thomas  Somerville,  the  former  being  the  maker, 
the  latter  the  endorser.  He  employed  Mr.  Brogden,  an 
attorney,  to  collect  it,  who  sent  it  to  the  defendant,  the  clerk 
of  the  division  court  at  Millbrook,  that  process  might  issue. 
Brogden  attended  before  the  judge  on  behalf  of  plaintiff,  and 
obtained  judgment  against  the  maker,  and  failed  against  the 
endorser,  who  was  the  only  responsible  party. 

After  this  a  second  suit  is  brought  in  the  same  division 
court  upon  the  instructions  of  Brogden  against  Thomas 
Somerville,  upon  a  promise  alleged  to  have  been  made  by 
him  to  join  with  his  brother  Francis  in  giving  a  new  note 
to  the  plaintiff  for  <£13  10s.,  payable  ten  months  after  date, 
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(12th  of  December,  1859,)  with  interest.  This  promise  was 
said  to  be  in  consideration  of  the  plaintiff's  releasing  Francis 
Somerville  from  a  judgment  recovered  against  him  in  the 
division  court ;  I  assume,  the  judgment  as  maker  of  the  first 
mentioned  promissory  note.  The  evidence  is  wholly  silent 
as  to  the  agreement  thus  stated  to  have  been  made  by  Thomas 
Somerville,  who,  though  examined  as  a  witness,  has  stated 
nothing  about  it,  nor  does  Mr.  Brogden,  in  his  evidence, 
refer  to  his  having  made  it,  or  being  personally  cognizant  of 
it.  I  infer  that  the  plaintiff  knew  nothing  of  it  nor  of  the 
second  suit,  at  least  not  until  the  note  now  in  question  was 
given.  Mr.  Brogden  swears  "English  never  interfered  in 
the  matter  ;  the  arrangement  was  made  by  Mr.  Clark  "  (de- 
fendant) "with  English^'"^  (meaning  Somerville,  for  there  is 
other  proof  that  it  was  so,)  by  his  Brogden's  directions,  so 
that  Brogden,  not  the  plaintiff,  directed  the  arrangement 
which  was  the  foundation  of  the  second  suit,  and  it  would 
seem  directed  the  second  suit  also,  without  plaintiff's  know- 
ledge or  concurrence. 

After  this  second  suit  was  brought,  Thomas  Somerville 
went  to  the  defendant  and  agreed  to  give  the  note  for  which 
the  present  action  is  brought.  English  came  there  and  was  . 
present  either  during  the  negotiation  or  immediately  after, 
and  before  Thomas  Somerville  had  left  the  defendant,  and 
signed  some  receipt  in  the  books.  I  assume  the  division 
court  books  are  meant,  and,  as  I  further  assume,  the  receipt 
relating  to  the  settlement  of  the  former  suit  which  the  now 
plaintiff  had  brought  against  the  Somervilles.  The  note  was 
then,  on  whatever  day  this  was,  in  the  defendant's  hands.  I 
should,  from  the  statement  of  the  cause  of  action  against 
Thomas  Somerville,  have  supposed  the  note  bore  date  on  the 
12th  of  December,  1861,  but  Mr.  Brogden  gave  a  receipt 
as  follows  :  "  A.  English  v.  Thomas  Somerville,  December 
12th,  1861.  Received  from  C.  Clark,  the  note  which  was 
taken  by  him  from  the  defendant  in  settlement  of  this  suit, 
and  suit  versus  Thomas  and  Francis  Somerville,  for  ^10  3s. 
5d."  Mr.  Brogden  does  not  say  what  the  date  of  the  note 
sued  for  is,  but  at  all  events,  the  evidence  is  sufficient  to 
shew  that  defendant  knew  plaintiff  in  the  transaction,  and 
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accepted  his  signature  in  his  (defendant's)  books  in  relation 
to  some  or  all  the  suits,  that  plaintiff  then  asked  for  the  note 
and  defendant  refused  it,  and  afterwards  sent  it  to  Mr. 
Brogden. 

There  can  be  no  lien,  unless  there  be  possession,  and 
Brogden  certainly  was  not  in  possession  when  the  defendant 
made  this  first  refusal,  unless  the  possession  of  the  defendant 
is  to  be  deemed  the  possession  of  Brogden.  As  a  question 
of  law,  I  do  not  think  it  was  necessarily  so,  for  I  am  of 
opinion  that  the  plaintiff  recognised  in  that  character  by  the 
defendant  and  present  at  the  arrangement  ought  to  be  con- 
sidered as  himself  making  it,  intervening  to  discharge  the 
former  suit,  and  with  a  right  himself  to  take  whatever  was 
taken  for  its  discharge,  and  that  his  presence  and  acts  super- 
seded the  authority  of  the  defendant  as  acting  for  Brogden 
as  well  as  Brogden's  authority  as  employed  as  plaintiff's  attor- 
ney to  collect,  and  that  no  valid  or  existing  lien  had  attachqfl 
in  favour  of  Brogden  at  the  time  of  the  first  refusal,  and  as  a 
matter  of  fact,  I  think  the  jury  might  well  have  found  that 
defendant  was  a  wrong-doer  in  withholding  the  note  from 
plaintiff  at  that  time  ;  and  again  when  the  jury  found  the  de- 
fendant receiving  the  $10  which  he  had  previously  demanded 
as  the  condition  of  his  giving  up  this  note,  they  might  well 
consider  that  he  ought  not  at  the  same  instant  to  take  the 
money  and  set  up  that  he  had  not  got  the  note.  They  might 
reasonably  treat  his  taking  the  $10  as  an  assertion  of  his 
having  it,  and  refuse  to  listen  to  his  assertion  after  getting 
the  money,  that  the  note  was  out  of  his  hands,  or  lastly,  when 
the  third  demand  was  made,  as  I  gather  from  the  evidence 
there  was  a  third  demand,  after  Brogden  had  returned  this 
note  to  him,  they  might  well  consider  the  plaintiff  had  satis- 
fied every  legitimate  demand  against  him. 

I  think  the  substantial  merits  of  the  case  were  with  the 
plaintiff,  that  no  legal  impediment  to  his  recovery  was  shewn 
at  the  trial,  and  therefore  that  he  should  be  permitted  to  re- 
tain the  verdict  he  obtained.  I  pay  no  attention,  under  the 
circumstances  of  this  case,  to  the  asserted  uniform  practice 
of  clerks  of  division  courts  to  pay  over  money  only  to  the 
party  on  whose  instructions  the  summons  issued.    Here  the 
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plaintiff  became  known  to  defendant,  and  he  was  aware  that 
he  was  not  merely  a  nominal  plaintiff,  but  was  beneficially 
interested  in  the  suit. 

It  is  unnecessary  to  decide  whether  Brogden  was  a  com- 
petent witness.    I  incline  to  think  that  he  was. 

In  my  opinion  the  appeal  should  be  allowed,  and  the  rule 
nisi  for  a  new  trial  should  be  discharged  with  costs. 

Per  cur, — Appeal  allowed. 


Shaw  v.  Shaw. 

Assessment — Crown  lands — Freehold  or  leasehold — Assessor — ffis  duty — Not 
necessary  to  appeal  to  court  of  revision — Nullity. 

Held,  that  property,  whether  leasehold  or  freehold,  in  the  use  or  occupa- 
tion of  the  Crown,  or  of  any  person  or  persons  in  his  or  their  official 
capacity  as  servant?  of  the  Crown,  is  not  assessable,  and  that  property 
held  by  the  Crown  under  lea^e  or  by  any  persons  in  an  official  capacity 

*  under  the  Crown  is  not  assessable  either  at  present  or  as  a  charge  upon 
the  reversion. 

Where  property  was  assessed  in  the  occupation  of  a  Crown  official  and  not 
appealed  against,  and  taxes  collected  thereunder  upon  replevin, 

Held,  that  it  was  the  assessor's  duty  to  ascertain  and  assess  the  proper 
parties,  and  that  it  is  not  the  duty  under  such  circumstances  of  the  party 
assessed  to  appeal  to  the  court  of  revision,  the  improper  assessment 
being  of  itself  a  nullity. 

This  was  an  appeal  from  a  judgment  of  the  judge  of  the 
County  Court  of  the  United  Counties  of  Frontenac,  Len- 
nox and  Addington.  It  was  an  action  of  replevin  for  goods 
seized  under  a  distress  for  taxes.  The  defendant  avowed 
setting  out  that  he  was  collector  of  taxes  for  Ontario  Ward 
in  the  city  of  Kingston.  That  certain  revised  assessment 
rolls  were  delivered  to  him  ;  that  the  premises  occupied  by 
plaintiffs  were  assessed  to  one  Hopkick  as  occupant,  and 
one  Counter  as  owner  ;  that  the  lot  for  the  year  1855  was 
assessed  for  Xll  7s  6d.  ;  that  after  demand  of  payment 
distress  was  levied  on  the  premises  then  in  possession  of 
plaintiff,  and  prays  judgment.  Similar  three  other  avowries 
for  taxes  for  1856,  1857,  and  18o8,  varying  the  amounts, 
and  stating  that,  during  those  years  the  Bank  of  British 
North  America  was  rated  as  owners.  The  phiintiffs  pleaded 
to  all  the  avowries,  that  the  land,  house,  and  premises, 
during  the  years  1855,  1856,  1857,  and  1858,  were  vested 
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in  and  held  by  her  Majesty,  and  for  the  public  uses  of  this 
province  for  a  term  of  years  ending  on  the  1st  day  of 
April,  1859,  and  were  occupied  by  the  said  James  Hopkirk, 
in  his  official  capacity  as  collector  of  the  customs  for  the 
port  of  Kingston,  and  as  the  custom-house  of  the  port  of 
Kingston,  and  for  the  public  uses  of  the  province,  and 
not  occupied  by  the  said  James  Hopkirk  or  by  any  person 
otherwise  than  in  an  official  capacity,  or  occupied  or  owned 
by  any  private  occupant,  or  by  the  said  John  Counter,  or  the 
Bank  of  British  North  America,  and  that  the  said  land, 
house,  and  premises  were  exempt  from  taxation  during 
those  four  years."  The  defendant  replied  that  the  assess- 
ment in  the  avowries  or  plea  mentioned  were  not  struck  out 
or  rescinded  in  the  assessment  rolls  for  the  said  years  by  the 
court  of  revision  or  by  the  county  judge,  nor  were  the 
premises  declared  by  the  court  of  revision  or  the  county 
judge  exempt  from  taxation  for  any  of  those  years.  To 
which  replication  the  plaintiflfs  demurred.  There  were  other 
pleadings  and  demurrers  which  are  not  necessary  to  be  refer- 
red to.  Upon  the  argument  of  the  demurrers  exceptions 
were  taken  to  the  plaintiff's  plea,  that  property  held  by  her 
Majesty  by  leasehold  was  not  exempt,  and  that  at  all  events, 
not  as  to  the  lessees  or  owner  of  the  freehold.  That  the 
assessors  had  jurisdiction,  and  the  only  way  to  take  advan- 
tage of  the  exemption  was  by  appeal,  and  the  assessments 
appearing  on  the  roll  must  stand. 

Bead^  Q.  C,  for  the  appellant,  cited  sees.  9,  22,  23,  24, 
90  to  99,  of  the  Assessment  Act,  ch.  55,  Con.  Stat.  U.  C, 
sub-sees.  1  &  2  of  sec.  9  and  sees.  59  &  60 ;  Ward  v.  Const,  10 
B.  &  C.  655  ;  Bex  v.  St.  Luke's  Hospital,  2  Burr  1064 ; 
Smith  V.  Guardians  of  Benningham,  7  E.  &  B.  483  ;  Spry  v. 
McKenzie,  18  U.  C.  Q.  B.  161 ;  Netherton  v.  Ward,  3  B.  &  Al. 
21 ;  Allen  v.  Sharp,  2  Exc.  362  ;  Churchwardens,  &c.,  of 
Birmingham  v.  Shaw,  10  Q.  B.  868  ;  Charleton  v.  Alway, 
11  Ad.  &  E.  993  ;  Municipality  of  London  v.  G-.  W.  By. 
Co.,  16  U.  C.  Q.  B.  600  ;  Cortis  v.  Kent  Water  Works  Co., 
7  B.  &  C.  334 ;  Marshall  v.  Pitman,  9  Bing.  595 ;  Allen 
58  VOL.  XII. 
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V.  Sharp,  2  Ex.  852 ;  Shaw  v.  Shaw,  21  U.  G.  Q.  B.  432. 

Richards^  Q.  C,  contra,  cited  Lord  Amherst  v.  Lord 
Somers,  2  Term  R.  372,  and  referred  to  sec.  60  of  Assess- 
ment Act. 

Morrison,  J. — The  Assessment  Act,  ch.  55,  Con.  Stat. 
U.  C,  sec.  9,  enacts  that  all  land  and  personal  property  in 
Upper  Canada  shall  be  liable  to  taxation  subject  to  certain 
exemptions  therein  enumerated.  Among  others,  by  sub- 
sec.  1,  all  property  vested  in,  or  held  by  her  Majesty,  or 
for  the  public  uses  of  the  province,  and  either  unoccupied 
or  occupied  by  some  person  in  an  official  capacity,  and  by 
sub-sec.  2,  when  any  such  property  is  occupied  by  any  per- 
son otherwise  than  in  an  official  capacity  the  occupant  shall  be 
be  assessed  in  respsct  thereof,  but  the  property  itself  shall  not 
not  be  liable.  And  by  the  5th  section  the  word  "  property" 
is  to  be  taken  to  include  both  real  and  personal  property.  It 
is  therefore  clear  that  the  premises  in  question  being  held  and 
vested  in  her  Majesty,  and  for  the  public  uses  of  the  pro- 
vince during  the  years  1856,  1857,  1858,  and  1859,  as 
set  out  in  the  plea,  they  were  not  during  those  years  liable 
to  taxation ;  but  it  is  contended  that  leasehold  property  so 
held  is  not  exempt,  or  rather  that  the  reversioner  and  the 
land  is  liable  for  the  taxes  assessed  during  the  period  it  was 
so  vested  in  her  Majesty  :  the  statute  enacts  that  all  property 
(which  includes  leasehold)  so  held  or  used  shall  be  exempt. 
If  it  was  intended  that  the  landlord  or  reversioner  should  be 
liable  for  the  taxes,  or  that  the  taxe^  should  be  a  lien  as  here 
contended  on  the  land  and  collectable  at  the  termination  of 
the  lease  to  the  Crown,  the  legislature  would  have 
expressed  such  its  intention  as  it  has  done  in  the  2nd  sub- 
sec,  where  it  declares  that  if  such  property  is  occupied  by 
any  person  other  than  in  an  official  capacity,  the  occupant 
shall  be  assessed  in  respect  thereof,  but  the  property  itself 
shall  not  be  liable.  It  was  further  contended  and  strongly 
urged  by  Mr.  Read  on  the  argument  that  as  the  assessor 
could  not  distinguish  this  property  in  itself  from  other 
property,  it  was  assessed  in  the  usual  manner,  and  that 
being  the  case,  it  was  the  duty  of  those  assessed  in  order  to 
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avail  themselves  of  the  exemption  to  appeal  against  the 
assessment  to  the  court  of  revision,  and  that  having  neglected 
to  appeal  and  the  assessment  appearing  on  the  roll,  it  was 
valid  and  binding  under  the  61st  clause  upon  all  concerned. 
Under  the  19th  clause  of  the  statute,  the  duty  of  the 
assessor  is  to  prepare  an  assessment  roll,  in  which,  after 
diligent  enquiry,  he  is  to  set  down  the  names,  if  the  same 
can  be  ascertained,  of  all  taxable  persons  who  have  taxable 
property  in  his  district.  The  property  in  question  not 
being  taxable  property,  it  was  wrongly  inserted  on  the 
roll,  and  being  specifically  exempt  by  the  statute  from  tax- 
ation, the  unauthorised  assessment  of  it  could  not  render  it 
liable  to  taxation  or  give  jurisdiction  to  the  court  of  revision. 
It  was  a  mere  nullity,  except  for  ,the  purpose  of  assessing 
the  occupant  individually  under  sub-sec.  2.  It  is  not  neces- 
sary to  determine  whether  the  occupant  Mr.  Hopkirk 
should  have  appealed  to  bring  himself  within  the  exception 
of  that  section,  for  if  by  reason  of  his  non-appealing  he  waa 
liable  to  taxation,  the  premises  in  question  were  not. 
There  is  nothing  in  the  statute  to  shew,  or  which  can  be 
construed  as  shewing,  that  property  so  exempt  should  become 
liable  to  taxation  from  the  fact  of  the  assessor  assessing  the 
property  or  inserting  it  on  the  roll.  It  was  clearly  the 
intention  of  the  legislature  that  property  occupied  and 
used  by  the  Crown  for  public  purposes  should  be  without 
any  reserve  exempt  from  taxation. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the 
learned  judge  of  the  court  below  should  be  affirmed,  and 
that  the  appeal  should  be  dismissed  with  costs. 

Per  c?wr.— Appeal  dismissed* 
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Don  v.  Law  et  al. 

AND 

Don  v.  Ogilvie  et  al. 

Interpleader — Goods — Purchaser  of  being  insolvent — His  right  to  decline  to 
receive  them. 

A.  &  Co.  purchased  goods  in  England  from  B.,  a  broker,  which  were 
shipped  to  them  per  Gr.  T.  Ry.  to  be  delivered  at  L,  While  the  goods 
were  being  transported  A.  &  Co.  becoming  insolvent,  determined  not  to 
receive  the  goods,  and  wrote  B.  to  that  effect,  who  immediately  recog- 
nized the  act,  acknowledged  the  re-taking  of  the  goods,  and  sent  out 
a  power  of  attorney  to  two  parties  to  act  for  him.  In  the  meantime, 
and  while  the  goods  were  in  charge  of  the  Gr.  T.  Ry,,  the  defendants  in 
these  suits  obtained  judgments  against  A.  &  Co.,  and  placed  writs  against 
the  goods  of  A.  in  the  hands  of  the  sheriff  of  S.  D.  &  G.,  who  seized  the 
goods  at  Cornwall,  some  300  or  400  miles  from  the  place  of  delivery. 
Upon  an  interpleader  between  B.  the  vendor  in  England,  and  the  execu- 
tion creditors  of  A.,  held,  that  the  declining  to  receive  the  goods  by  A.,  in 
the  course  of  delivery,  and  the  immediate  statement  to  that  effect  coupled 
with  B.'s  re -taking  of  the  goods  as  soon  as  advised,  vested  them  in  B. 
who  was  therefore  entitled  to  succeed. 

The  right  of  stoppage  in  transitu  did  not  arise. 

Interpleader  to  try  whether  goods  seized  and  taken 
in  execution  by  the  sheriff  of  the  United  Counties  of  Stor- 
mont,  Dundas  and  Glengary,  under  a  writ  of  fieri  facias 
issued  out  of  her  Majesty's  Court  of  Common  Pleas,  direc- 
ted to  the  sheriff  of  the  United  Counties  of  Stormont, 
Dundas  and  Clengary,  and  delivered  to  him  for  the  having 
of  execution  of  a  judgment  of  that  court  recovered  by 
John  Ogilvey  and  David  Russ  Wood,  in  an  action  at  their 
suit  against  John  McLeod,  were  at  the  time  of  the  delivery 
of  the  said  writ  to  the  said  sheriff  to  be  executed  the  property 
of  Patrick  C.  Don,  as  against  the  said  John  Ogilvey  and 
David  Russ  Wood. 

The  cause  was  tried  before  Hichardsj  J.,  at  the  last  assizes 
holden  at  Cornwall  in  and  for  the  said  united  counties, 
when  after  hearing  the  following  evidence  offered  on  the 
part  of  the  said  plaintiff,  a  verdict  was  rendered  for  the 
plaintiff,  subject  to  the  opinion  of  the  court. 

James  Crawford,  sworn.-— I  know  John  McLeod;  he  car- 
ried on  business  as  a  merchant  distiller,  &c.,  in  his  own  name 
and  sole  benefit  at  Amherstburgh  ;  February,  1861,  I 
became  a  partner  of  his  in  general  merchandize,  at  Windsor, 
under  the  firm  of  John  McLeod  &  Co.  This  business  is 
distinct  from  John  McLeod's.  Mr.  Don  the  plaintiff  composes 
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the  firm  of  Don  &  Co. ;  he  is  a  commission  merchant  in 
London ;  he  was  to  purchase  goods  for  us  according  to  our 
orders — pay  for  them,  charge  us  with  the  amount  and  com- 
mission for  purchasing  ;  we  owed  him  last  fall  between  five 
and  six  thousand  dollars  independent  of  the  goods  under 
discussion ;  the  goods  were  invoiced  to  us  by  Don,  and  we 
were  charged  with  them  by  him ;  I  produce  the  original 
invoice  of  the  goods  that  were  sent  here ;  there  were  fifteen 
packages  in  the  manifest  received  by  us,  and  thirteen  seized  ; 
the  goods  were  not  paid  for  ;  John  McLeod  has  nothing  to  do 
with  these  goods  ;  I  gave  instructions  to  Alexander  Cameron 
to  claim  these  goods  on  behalf  of  the  plaintiff,  and  on  my 
behalf ;  the  goods  were  given  up  to  the  claimants  on  their 
furnishing  security ;  the  firm  of  McLeod  &  Co.  were  insol- 
vent in  August  or  September  last,  when  McLeod  failed. 
After  the  goods  were  ordered  and  on  their  way  J.  McLeod 
made  an  assignment. 

Mclntyre,  sheriff,  sworn. — I  think  in  October  last  the  goods 
were  seized  at  defendants'  suit  at  the  railway  station  here  :  it 
was  a  month  or  so  after  they  were  seized  that  they  were  claimed, 
I  think  on  behalf  of  McLeod  &  Co.,  by  a  Mr.  Cameron  ; 
on  this  I  interpleaded ;  McLeod  wrote  me  on  the  ilth 
of  October  acknowledging  the  seizure  ;  I  kept  charge  of 
them  until  they  were  given  up  ;  I  think  in  February. 

Crawford  re-called. — Proved  the  bill  of  lading  received  in 
September  with  the  goods  in  the  usual  course  of  business  ;  in 
September  my  partner  and  myself  resolved  not  to  take  any 
of  the  goods  into  stock  at  all;  that  we  would  decline  to 
receive  them  ;  and  with  a  view  of  protecting  them  I  instruc- 
ted Cameron  to  make  the  claim  for  them  ;  I  communicated 
with  plaintiffs  what  I  had  done  to  protect  their  interest, 
for  which  they  were  much  obliged  ;  they  sent  a  power  of 
attorney  to  Mr.  Wilson,  of  London,  and  Mr.  McDonald,  the 
agent  of  the  Commercial  Bank  there,  to  act  for  them  ;  this 
reached  here  in  October  or  November  ;  Mr.  Wilson  assumed 
to  act  for  the  plaintiffs  since  November ;  I  came  down  to  get 
the  goods  in  January  or  February;  I  was  sent  by  Mr. 
Wilson  acting  on  plaintiffs'  behalf ;  I  received  the  goods 
from  the  sheriff  as  agent  for  Mr.  Wilson,  plaintiffs'  agent ; 
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I  sold  the  goods,  or  a  portion  of  them,  on  behalf  of  Mr. 
Don. 

The  question  for  the  opinion  of  the  court  was,  whether, 
upon  the  said  evidence,  the  plaintiff  was  entitled  to  suc- 
ceed, and  if  the  court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  succeed,  then  the  verdict  was  to  be  entered 
for  the  plaintiff  as  aforesaid,  but  if  the  court  should  be  of 
a  contrary  opinion,  then  a  verdict  was  to  be  entered  for  the 
defendants. 

C.  Robinson,  for  plaintiff,  cited  Bird  v.  Brown,  4  Ex.  786  ; 
Gurney  v/Behrend,  3  E.  &  B.  622 ;  James  v.  Griffin,  2  M. 
&  W.  623  ;  Boscoe  N.  P.  654,  last  ed.  ;  Smith  v.  Goss,  1 
Camp.  282  ;  Oppenheim  v.  Bussell,  3  B.  &  P.  54. 

Richards,  Q.  C,  contra,  referred  to  Blackburn  on  Con- 
tracts of  Sale,  p.  210,  220,  363. 

Draper,  C.  J. — The  evidence  appears  to  me  to  establish 
that  the  plaintiff  in  England,  in  1861,  sold  goods  to  John 
McLeod  and  James  Crawford,  merchants  at  Windsor,  Up- 
per Canada,  trading  as  partners  under  the  firm  of  J. 
McLeod  &  Co.  These  goods  were  shipped  at  Liverpool,  and 
according  to  the  bill  of  lading  were  to  be  carried  to  and 
delivered  at  the  nearest  station  to  London  of  the  Grand 
Trunk  Railway,  for  John  McLeod  &  Co.,  Windsor.  J. 
McLeod  &  Co.  received  the  invoice  in  Septemb3r,  while  the 
goods  were  on  the  way,  and  being  then,  and  having  been  for 
some  short  time  previously  insolvent,  they  resolved  not  to 
accept  these  goods,  and  they  communicated  what  they  had 
done  to  the  plaintiff  to  protect  his  interest.  John  McLeod 
had  no  other  interest  in  these  goods,  but  as  a  member  of  the 
firm  of  McLeod  &  Co.  The  goods  were  delivered  at  Mon- 
treal to  the  Grand  Trunk  Railway  Company,  according  to 
the  terms  of  the  bill  of  lading,  and  were  being  carried 
onwards  towards  the  London  station,  when  in  October  the 
sheriff  of  Stormont,  Dunda's  and  Glengary  seized  them  at 
Cornwall,  within  his  bailiwick,  upon  a  fi.  fa.  issued  in  favour 
of  the  defendants  against  the  goods  of  John  McLeod  alone. 
James  Crawford  gave  to  an  agent  of  his,  immediate  instruc* 
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tions  to  claim  the  goods  for  the  plaintiff  and  for  himself 
Crawford.  There  was  no  person  at  that  time  who  had 
authority  from  the  plaintiff  to  act  for  him.  That  claim  was 
made,  and  the  sheriff  applied  for  an  interpleader  order. 
The  plaintiff  sent  out  a  power  of  attorney  which  arrived  in 
October  or  November,  1861,  to  two  persons  to  act  for  him, 
by  whom  the  claim  already  made  was  adopted,  and  they 
obtained  possession  of  the  goods  subsequently,  on  giving 
security  for  their  value  in  case  the  plaintiff  failed.  It  is  not 
shewn  that  the  plaintiff  claimed  the  goods  by  virtue  of  an 
asserted  right  of  stoppage  in  transitu.  I  gather  from 
Crawford's  evidence  that  he  instructed  his  agent  to  claim  the 
goods  for  the  plaintiff  as  being  the  plaintiff's  property,  and 
also  to  set  up  his  own  claim  as  a  partner  with  J.  McLeod, 
on  the  assumed  ground  that  the  goods  of  the  firm,  or  at  all 
events  his  (Crawford's)  share,  were  not  liable  on  this  execu- 
tion. This  interpleader  is  apparently  founded  on  the  plain- 
tiff's claiming  to  own  the  goods,  wherefore  I  conclude  Craw- 
ford abandoned  the  claim  he  instructed  his  agent  to  make  in 
his  behalf. 

I  do  not  think  the  decision  of  this  case  requires  we  should 
apply  the  doctrine  of  stoppage  in  transitu  to  the  facts,  for 
assuming,  for  the  sake  of  argument,  that  the  sheriff  under 
the  fi,  fa,  had  the  same  right  to  take  possession  of  the 
goods  which  a  vendee,  under  ordinary  circumstances  as  I 
incline  to  think,  possesses,  that  is  to  take  them  into  his  posses- 
sion before  they  reach  the  place  to  which  the  carrier  has 
undertaken  to  convey  them,  then  by  the  seizure  at  Corn- 
wall the  transitus  was  at  an  end. 

That  J.  McLeod  &  Co.  might  themselves  have  taken  such 
possession  seems  the  opinion  of  Tindal,  C.  J.,  in  Jackson  v. 
Nicholl,  5  Bing.  N.  C.  519.  Whether  the  sheriff  could  even 
on  an  execution  against  the  firm  have  seized  the  goods  while 
in  transitu  is  not  so  clear,  and  it  would  open  a  further  ques- 
tion even  if  he  could  do  so,  namely,  whether  on  an  execution 
against  one  partner  only  he  would  have  such  authority.  I 
have  found  no  decision  in  favour  of  the  sheriff's  authority 
even  in  the  former  case,  and  there  is  much  said  in  the  course 
of  the  opinions  of  the  judges  in  Oppenheim  v.  Russell,  3  B. 
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&  P.  42,  to  lead  to  a  contrary  conclusion.  But  there  is 
another  ground  upon  which  we  have  no  difficulty  in  disposing 
of  this  case. 

Before  the  sheriff  had  even  the  opportunity  of  making 
this  seizure,  and  possibly  before  the  fi,  fa.  on  which  he 
acted  could  have  been  issued,  J.  McLeod  &  Co.,  the  vendees 
and  consignees  of  the  goods,  deliberately  gave  up  to  the 
plaintiff  all  their  right  and  claim  to  these  goods  as  pur- 
chasers from  him,  and  as  soon  as  could  be,  so  far  as  appears, 
after  receiving  this  proposal,  the  vendor  agreed  to  and  acted 
upon  it.  The  case  of  Richardson  v.  Goss,  3  B.  &  P.  119, 
appears  to  me  a  strong  and  sufficient  authority  for  holding 
that  J.  McLeod  &  Co.  might  refuse  to  accept  these  goods 
which  they  had  ordered,  and  which  at  the  time  were  on  the 
way  to  them,  but  for  which  they  were  unable  to  pay. — Bailey 
V.  Culverwell,  8  B.  &  C.  448,  is  also  an  authority  leading  to 
the  same  conclusion.  And  though  the  case  of  Bird  v. 
Brown,  4  Exch.  786,  decides  that  a  ratification  of  the  act  of 
an  unauthorised  agent  made  by  a  vendor,  will  be  too  late  if 
between  the  time  of  the  agent's  act  and  the  act  of  ratifica- 
tion circumstances  have  intervened  which  have  deprived  the 
vendor  of  the  power  of  himself  doing  the  original  act  at  the 
time  at  which  he  attempts  to  ratify  it;  that  decision  does 
not  affect  the  present  case,  for  nothing  really  depends  upon 
the  plaintiff's  ratifying  the  claim  set  up  through  the  instruc- 
tions of  Crawford.  He  may  abandon  that  and  claim  to 
recover,  not  because  he  had  a  lien  on  these  goods  for  the 
price,  but  because  his  contract  with  J.  McLeod  &  Co.  was 
wholly  rescinded,  and  the  goods  were  absolutely  his  when 
the  sheriff  seized  them. 

If  J.  McLeod  &  Co.  had  at  that  time  no  right,  interest  or 
property  in  these  goods,  the  sheriff  could  not  take  them  on 
an  execution  against  the  firm  or  either  of  the  partners.  I 
think  the  vendees  had  a  right,  with  the  assent  of  the  vendor 
to  rescind  the  purchase,  and  that  his  assent,  sufficiently 
established  by  the  evidence,  has  relation  back  to  the  time 
when  the  vendees  communicated  their  desire  and  intention 
to  him.  There  is  no  ground  for  saying  that  any  one  had 
in  the  mean  time  so  altered  his  position  as  to  give  him  any 
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right  in  these  goods,  and  thus  to  make  the  rescission  of  the 
contract  a  fraud  upon  him,  and  that  being  so,  there  is  no 
justice  in  directing  that  the  debts  of  J.  McLeod  should  be 
paid  out  of  the  phiiri tiff's  goods,  and  no  inflexible  rule  of 
law  which  we  are  compelled  to  follow  and  which  would  pro- 
duce that  result. 

I  am  of  opinion  the  postea  should  be  delivered  to  the  plain- 
tiflf. 

Per  cur, — Postea  to  plaintiff. 


In  the  case  of  Don  v.  Law  the  facts  are  similar,  and  the 
judgment  must  be  the  same. 


O'Halloran  v.  Sills  et  al. 

Bill  of  sale — Renewal  of — Statement — Stat.  Con.  Stat.  U.  C,  ch.  45. 

A  statement  filed  upon  the  renewal  of  a  bill  of  sale  under  the  statute  in  the 
following  form:  "Statement  of  amount  still  due  from  the  mortgagor 
named  in  the  original  bill  of  sale  by  way  of  mortgage,  of  which  the 
annexed  is  a  true  copy  ;  that  is  to  say,  two  hundred  and  twelve  dollars 
for  principal,  and  the  sum  of  twelve  dollars  and  fifty  cents  for  interest, 
amounting  in  the  whole  to  the  sum  of  two  hundred  and  twenty-four 
dollars  and  fifty-six  cents." 

Held,  that  it  did  not  suflEiciently  exhibit  the  interest  of  the  mortgagee  in  the 
goods  claimed,  nor  shew  the  principal  and  interest  due  thereon  in  accor- 
dance with  the  statute. 

This  was  an  appeal  from  a  judgment  of  the  judge  of  the 
County  Court  of  the  County  of  Hastings.  It  was  an  action 
of  trover  to  recover  the  value  of  certain  property  claimed 
by  the  plaintiff  under  a  chattel  mortgage  from  one  B. 
Halloran,  which  property  was  seized  and  sold  under  an  exe- 
cution against  the  said  B.  H.  issued  out  of  the  division 
court.  The  defendant  Sills  being  the  bailiff,  and  the  defen- 
dant Colver  the  execution  creditor.  The  declaration  con- 
tained two  counts. — 1st.  Setting  out  title  under  the  mort- 
gage.   2nd.  Common  counts  in  trover. 

Pleas. — Not  guilty  and  not  possessed.  At  the  trial  it 
was  objected  by  the  defendant's  counsel  among  other  objec- 
tions, that  the  statement  annexed  to  the  copy  of  the 
59  VOL.  XII. 
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chattel  mortgage,  filed  for  the  purpose  of  renewal,  did  not 
comply  with  the  stat.  ch.  45,  sec.  10,  Consol.  Stat.  U.  C, 
and  a  verdict  was  taken  for  the  plaintiff  subject  to  that  and 
other  points  reserved.  In  the  term  following  a  rule  nisi 
was  granted  to  shew  cause  why  a  verdict  should  not  be 
entered  for  the  defendants  in  pursuance  of  the  leave 
reserved.  The  principal  objections  relied  upon  at  the 
argument  were  the  defects  in  the  statement  filed  with  the 
copy  of  the  mortgage,  in  not  shewing  the  interest  of  the 
mortgagee,  nor  what  amount  was  due  thereon,  or  what  pay- 
ments were  made  on  account  thereof,  or  that  any  amount 
was  due  to  the  mortgagee,  &c.  After  argument,  the  learned 
judge  ordered  that  the  rule  should  be  discharged  with  costs. 
The  record  of  the  proceedings  did  not  shew  the  reasons 
which  induced  the  learned  judge  to  arrive  at  that  conclusion. 
Against  this  order  or  judgment  this  appeal  was  brought. 

Jellett,  for  the  appellant,  cited  Wilson  v.  Tummon,  6 
Scott's  K  R.  894  ;  Boulton  v.  Smith,  IT  U.  C.  Q.  B.  401 ; 
Harding  v.  Knowlson,  17  U.  C.  Q.  B.  564 ;  Squair  v.  For- 
tune, 18  U.  C.  Q.  B.  54T ;  Campbell  v.  Reid,  14  U.  C.  Q. 
B.  305. 

Michards,  Q.  C,  contra. 

Draper,  C.  J. — The  10th  section  of  the  Chattel  Mortgage 
Act,  Consol.  Stats.  U.  C,  ch.  45,  is  to  this  effect,  that  to  keep  a 
mortgage  alive  after  the  expiration  of  one  year  from  its  execu- 
tion, within  30  days  next  preceding  the  expiration  of  the 
term  of  one  year  "  a  true  copy  of  such  mortgage,  together 
with  a  statement  exhibiting  the  interest  of  the  mortgagee  in 
the  property  claimed  by  virtue  thereof,  and  a  full  statement 
of  the  amount  still  due  for  principal  and  interest  thereon, 
and  of  all  payments  made  on  account  thereof,  "  shall  be 
filed,  &c.,  with  an  affidavit  of  the  mortgagee,  or  of  his  agent 
duly  authorised  in  writing  for  that  purpose,  stating  that  such 
statements  are  true,  and  that  the  said  mortgage  has  not 
been  kept  afoot  for  any  fraudulent  purpose." 

On  each  re-filing  or  filing  of  a  copy  before  the  expiration 
of  one  and  two  years  from  the  17th  of  May,  1858,  the  day 
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of  filing  thereof,  a  statement  was  also  filed.  That  filed  in 
May,  1859,  is  as  follows :  "  Statement  of  amount  still 
remaining  due  from  the  mortgagor  named  in  the  original 
bill  of  sale  by  way  of  mortgage  of  which  the  annexed  is  a 
true  copy :  that  is  to  say,  $212  for  principal,  and  the  sum 
of  $12-50  for  interest,  amounting  in  the  whole  to  the  sum 
of  $224  56,"  which  is  signed  by  the  plaintifi^,  and  attached 
to  which  is  an  affidavit  by  the  plaintiff,  described  as  the 
mortgagee  named  in  the  annexed  copy  of  the  bill  of  sale, 
stating  that  Bernard  Halloran,  the  mortgagor  therein 
named,  is  justly  and  truly  indebted  to  him  in  the  sum  of 
$224*56,  as  set  forth  in  the  statement  above  written.  That 
the  statement  is  true,  and  the  mortgage  has  not  been  kept 
on  foot  for  any  fraudulent  purpose. 

The  statemxcnt  attached  to  the  copy  filed  in  May,  1860,  is 
still  more  explicit,  and  if  the  foregoing  statement  complies 
sufficiently  with  the  act,  the  second  certainly  does  so. 

The  mortgage  dated  the  17th  of  May,  1858,  is  to  secure 
the  payment  of  $212  and  interest,  payable  on  the  7th  of 
May,  1859. 

I  am  always  reluctant  to  destroy  a  party's  security 
on  account  of  a  slip  in  complying  with  the  directions 
of  the  statute  in  respect  to  bills  of  sales  and  chattel 
mortgages,  when  there  is  no  reason  to  doubt  but  that  tho 
proceedings  were  in  good  faith.  But  I  must  not  set  up  my 
own  opinion,  of  what  I  might  think  sufficient,  against  the 
plain  letter  and  meaning  of  the  act,  although 'by  adhering 
to  the  latter  it  is  very  possible  a  meritorious  creditor 
may  lose  his  security  and  possibly  his  debt.  For  in  another 
case  it  might  happen  that  the  slip  would  be  intentional,  in 
order  to  evade  a  strict  compliance  with  the  act,  which  was 
not  in  his  power  on  the  facts  really  existing. 

The  statute  in  plain  terms,  as  I  think,  requires  a 
statement  and  affidavit  verifying  it.  One  particular  in^ 
the  statement  is,  the  interest  of  the  mortgagee  in  the 
property  claimed.  But  this  statement  does  not  state 
either  that  the  amount  stated  to  be  due  is  due  on  the 
mortgage,  or  the  debt  secured  by  it,  nor  that  it  is  due 
to  the  mortgagee,  nor  that  he  is  still  interested  in  the 
property  as  mortgagee.    He  may  have  assigned  it,  and  the 
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assignee  may  have  been  paid,  and  yet  the  statement  as  it 
stands  may  be  true.  In  fact  the  information  required  by 
the  act  is  not  in  the  statement,  admitting  it  to  be  sufficiently 
set  forth  in  the  affidavit. 

The  statute  requires  three  things  : 

1st.  A  true  copy  of  the  mortgage. 

2nd.  A  statement  exhibiting  the  interest  of  the  mortgagee 
in  the  property  claimed  by  virtue  thereof,  and  a  full  state- 
ment of  the  amount  still  due  for  principal  and  interest 
thereon,  and  of  all  payments  made  on  account  thereof. 

3rd.  An  affidavit  stating  that  such  statements  are  true, 
'  and  that  the  said  mortgage  has  not  been  kept  on  foot  for 
any  fraudulent  purpose. 

I  do  not  think  the  statement  contains  what  is  required, 
and  the  mortgagee  has  no  more  right  to  transfer  a  part  of 
what  should  be  in  the  statement  to  the  affidavit,  that  he 
would  have  to  transfer  to  the  statement,  the  portion  of  the 
affidavit  that  the  mortgage  has  not  been  kept  on  foot  for 
any  fraudulent  purpose  and  then  make  affidavit  simply  that  the 
statements  are  true.  I  think,  therefore,  the  rule  nisi  in  the 
court  below  should  have  been  made  absolute  to  enter  a  nonsuit. 

^  Morrison,  J. — The  statement  in  this  case  does  not  exhibit 
the  interest  of  the  mortgagee  in  the  property  claimed  ;  nor 
does  it  exhibit  a  full  statement  of  the  principal  and  interest 
due  thereon.  It  merely  sets  out  an  amount  due  from  the 
mortgagor,  without  stating  to  whom,  or  whether  it  is 
due  upon  or  by  virtue  of  the  mortgage,  and  the  affidavit 
of  verification  only  sets  out  that  the  mortgagor  is  in- 
debted to  the  mortgagee  in  the  sum  mentioned  as  set 
forth  in  the  statement,  without  specifying  upon  what  ac- 
"^ount ;  it  does  not  comply  with  the  requirements  of  the 
^  statute,  being  defective  in  a  material  point  in  not  shewing 
what  amount  for  principal  and  interest  was  due  on  the  mort- 
gage, and  consequently  under  the  10th  clause  of  the  statute 

^"^■■^l^ceased  to  be  valid  against  creditors. 

I  am  also  of  opinion  that  this  appeal  should  be  al- 
lowed, and  that  the  court  below  should  make  the  rule  abso- 
lute to  enter  a  nonsuit. 

Per  cur, — Appeal  allowed. 
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McCance  v.  Bateman. 

Trover — Justice  of  the  peace — Warrant — Bailiff— Justification  of  bona 
fides — Stat. 

Upon  an  action  brought  to  recover  the  value  of  a  mare  which  had  been 
taken  and  the  plaintiff  arrested,  by  the  defendant  as  a  bailiff,  acting  under 
a  search  warrant  against  the  plaintiff,  issued  by  a  justice  of  the  peace, 
which  commanded  the  bailiff  to  take  and  safely  keep  the  mare  until  he 
was  ordered  to  deliver  up  the  same  by  due  course  of  law. 

The  indictment  against  the  plaintiff  having  been  ignored  by  the  grand  jury, 
he  was  discharged,  the  defendant  then  being  instructed  by  the  Crown 
counsel  to  deliver  the  mare  to  the  plaintiff,  refused  to  do  so,  saying  he 
had  given  her  to  his  brother,  taking  a  bond  to  indemnify  himself  from 
loss.  The  plaintiff  then  obtained  a  copy  of  the  bond,  and  commenced 
proceedings  thereon  in  the  name  of  the  defendant,  which  the  defendant  as 
the  obligee  stayed. 

The  judge  in  the  court  below  being  of  opinion  that  the  defendant  was  enti- 
tled to  the  ber.efit  of  the  statute  as  a  bailiff  acting  in  the  discharge  of  his 
duty  nonsuited  the  plaintiff. 

Upon  appeal,  held,  that  the  facts  as  proved  were  a  question  of  hona  or 
mala  fides  of  the  defendant,  acting  in  the  discharge  of  his  duty  as  a  bailiff, 
which  was  properly  left  to  the  jury.  The  defendant  had  therefore  no 
right  to  invoke  the  aid  of  the  statute.  The  nonsuit  in  the  court  below 
was  set  aside. 

The  declaration  contained  three  counts — 1st,  that  defen- 
dant converted  plaintiff 's  mare  to  his  own  use.  2nd.  That 
defendant  detained  plaintiff's  mare  from  plaintiff.  3rd. 
That  defendant  wrongfully  deprived  plaintiff  of  the  use  of 
his  mare. 

Pleaa.—A.  Not  guilty  by  statute.  2.  That  before  the 
time,  &c.,  one  James  Bateman  made  a  complaint  before  a 
justice  of  the  peace  that  a  mare  of  his  was  feloniously  stolen, 
whereupon  the  said  justice  issued  his  warrant  directed  to  the 
constables  of  the  county  to  search  the  premise  of  John  Mc- 
Cance, senior,  and  John  McCance,  junior,  (stating  an  ordi- 
nary search  warrant,)  that  the  warrant  was  delivered  to  de- 
fendant, being  a  constable  of  the  county,  to  be  executed, 
whereupon  he  searched  the  said  premises,  and  found  the 
mare  thereon,  and  brought  the  same  to  the  justice,  who 
thereupon  put  the  mare  in  the  defendant's  charge  to  be  kept 
by  him  until  he  was  ordered  to  deliver  up  the  same  by  due 
course  of  law,  which  taking,  &c.,  are  the  grievances  com- 
plained of. 

Replication. — Issue  on  1st  plea.  To  2nd.  That  there 
was  no  such  warrant,  nor  did  defendant  find  the  mare  on  the 
premises,  nor  was  there  any  order  of  the  justice  to  defendant 
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to  detain  the  mare ;  nor  was  defendant  then  a  constable ; 
nor  did  he  hitherto  detain  the  mare  by  order  of  the  justice, 
but  wrongfully  parted  with  the  possession  thereof,  whereby 
the  mare  became  lost  to  the  plaintiff. 

To  which  the  defendant  rejoins  that  he  did  not  wrongfully 
part  with  the  possession  of  the  mare. 

At  the  trial  before  the  judge  of  the  county  court  at  Hast- 
ings, the  plaintiff  proved  that  he  had  purchased  the  mare 
more  than  two  years  before,  and  had  paid  for  her,  and  that 
she  was  in  defendant's  possession  about  a  year  afterwards : 
that  plaintiff  was  arrested  by  defendant,  acting  as  a  const- 
able, for  stealing  this  mare,  and  was  bound  over,  and  that 
the  bill  of  indictment  against  him  was  ignored.  After  this 
defendant  was  told  by  a  person  acting  under  the  direction  of 
Mr.  O'Hare,  the  clerk  of  the  peace,  and  the  Crown  counsel, 
who  preferred  the  indictment  to  the  grand  jury,  to  return 
the  mare  to  plaintiff;  to  which  defendant  replied,  he  would 
not,  that  he  had  given  her  to  his  brother,  taking  a  bond  from 
his  brother  and  another  person,  to  indemnify  him.  It 
further  appeared  that  a  suit  was  brought  by  the  now  plaintiff's 
attorney,  in  defendant's  name,  against  the  obligors  in  this 
bond,  a  copy  of  which  had  been  furnished  by  defendant  in 
consequence  of  a  letter  from  plaintiff's  attorney,  threaten- 
ing an  action  against  defendant,  unless  he  sent  the  bond  or 
a  copy.  The  copy  was  put  in  ;  the  date  of  the  bond  was 
3rd  of  October,  1860.  After  a  demand  on  James  Bateman 
the  suit  on  the  bond  was  brought,  and  defendant  interfered 
and  stopped  it. 

A  notice  was  served  on  defendant  before  bringing  this 
action  that  the  action  would  be  brought. 

A  nonsuit  was  moved  for.  1.  That  defendant  acted  as  a 
constable. 

2.  No  demand  ^made  on  defendant  for  a  copy  of  his 
warrant. 

3.  That  the  action  should  have  been  on  the  case  stating 
that  defendant  acted  maliciously  and  without  probable 
cause. 

4.  That  the  action,  if  maintainable,  should  have  been 
brought  within  six  months  after  the  committal  of  the  wrong. 

5.  That  malice  was  not  proved. 
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6.  That  tlie  conversion  was  not  proved — no  proof  of 
demand  and  refusal. 

7.  The  notice  insufficient — defendant  acting  as  a  con- 
stable. 

Leave  was  reserved  to  move  on  these  objections. 

The  defendant  then  proved  the  warrant,  dated  the  15th  of 
September,  1860,  under  which  the  mare  was  originally  taken, 
and  the  plaintiff  was  arrested  and  bound  over.  The  magis- 
trate stated  that  he  had  not  received  any  order  to  return  the 
mare  to  the  plaintiff. 

The  jury  were  directed  that  there  was  no  proof  that  a 
demand  was  properly  made  for  the  mare,  and  that  the  de- 
fendant refused  to  return  her  ;  but  still  that  the  taking  the 
bond  and  the  parting  with  the  possession  of  the  animal  was 
a  wrongful  parting  with  the  possession,  entitling  the  plaintiff 
to  recover. 

They  found  for  the  plaintiff. 

The  defendant  afterwards  obtained  a  rule  nisi  to  enter  a 
nonsuit  on  the  leave  reserved,  renewing  the  objections  taken 
at  the  trial,  and  objecting  further,  that  on  production  of  the 
warrant  the  defendant  was  entitled  to  a  verdict  or  nonsuit 
on  the  24  Geo.  IL,  ch.  44. 

The  rule  was  in  the  alternative  for  a  new  trial,  because 
the  verdict  was  contrary  to  law  and  evidence,  and  the 
weight  of  evidence,  and  on  account  of  misdirection. 

The  rule  for  entering  a  nonsuit  was  made  absolute.  And 
against  this  decision  the  plaintiff  appealed  on  the  following 
grounds  :  1st.  That  defendant  taking  a  bond  from  his 
brother  for  the  mare  of  his  own  act  (accord  ?)  and  parting 
with  the  mare  was  a  wrongful  act,  entitling  the  plaintiff  to 
recover. 

2.  That  if  notice  of  action  was  necessary,  it  was  given  in 
time,  as  the  statute  did  not  begin  to  run  on  the  trover 
count  until  the  demand  made  9th  January. 

3.  That  this  is  not  a  case  in  which  notice  of  action  is 
necessary. 

4.  That  when  the  bill  was  ignored  by  the  grand  jury,  and 
when  defendant  had  notice  of  it  by  Eadus  under  the  direc- 
tions of  the  clerk  of  the  peace,  he  was  bound  to  have  the 
mare  for  the  plaintiff. 
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5.  That  this  action  was  not  brought  for  the  original 
taking  under  the  warrant,  and  therefore  it  was  not  necessary 
to  demand  a  copy  of  the  warrant. 

6.  That  in  any  case  the  defendant  should  have  had  the 
mare  in  his  possession  ready  to  deliver  up  when  and  at  the 
time  the  bill  was  in  fact  ignored,  and  not  then  having  her 
in  possession,  it  was  not  incumbent  on  plaintiff  to  get  an  order 
of  court  for  her,  as  it  would  then  have  been  useless  ;  and  the 
defendant  cannot  now  urge  that  the  plaintiff  should  have 
done  so,  as  by  his  acts  he  had  made  it  idle  to  have  got  it. 

7.  That  no  order  of  court  was  necessary. 

The  case  was  argued  by  Jellett  for  the  appellant. 
Ponton  for  the  respondent,  cited  Price  v.  Messenger,  2 
B.  &  P.  158 ;  Jones  v.  Yaughan,  5  East  445. 

Draper,  C.  J. — The  warrant  under  which  the  defendant 
acted  is  dated  the  15th  of  September,  1860.  The  bond 
was  dated  the  3rd  of  October,  1860. 

The  notice  of  action  was  dated  the  2nd  of  April,  1861, 
and  was  served  on  the  5th  of  April,  1861.  The  writ  was 
issued  on  the  6th  of  May,  1861. 

The  declaration  varies  the  statement  of  the  cause  of 
action.  One  count  is  in  trover.  The  plea  treats  the 
alleged  conversion  as  arising  from  the  defendant's  having  a 
warrant  to  search  for  and  take  possession  of  this  mare,  and 
if  found  on  plaintiff's  premises,  to  arrest  him,  averring  that 
he  did  take  the  mare  under  the  warrant  and  brought  it 
before  the  magistrate,  who  put  it  into  defendant's  charge 
to  he  kept  until  he  was  ordered  to  deliver  wp  the  same  by 
due  course  of  law  qux  sunt  eadem. 

The  replication,  after  traversing  seriatim  nearly  every 
fact  pleaded,  asserts  that  defendant  did  not  detain  the  mare 
by  order  of  the  justice,  but  wrongfully  parted  with  the 
possession  thereof,  whereby  she  was  lost  to  the  plaintiff. 

The  defendant  rejoins,  that  he  did  not  wrongfully  part 
with  the  possession. 

I  think  we  must  view  the  new  matter,  i.  e.,  the  wrongful 
parting  with  the  possession  of  the  mare  in  the  light  of  a 
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new  assignment,  and  in  spite  of  the  traverse  of  facts  in  the 
plea  as  saying  in  effect  the  plea  contains  untrue  assertions, 
but  if  all  are  proved  my  complaint  is  not  answered,  for  I  do 
not  complain  of  the  taking  or  detaining  under  the  warrant 
or  the  magistrate's  order,  but  because  you  did  not  keep 
her,  but  wrongfully  parted  with  the  possession.  This  the 
defendant  denies,  and  the  plaintiff  has  to  prove  on  these 
pleadings  and  the  issue  taken,  that  he  did  in  fact  part 
with  the  possession  of  the  mare,  giving  her  up  to  his  own 
brother,  who  had  procured  the  search  warrant  to  be  issued, 
which  is  proved  by  his  own  admission  and  by  the  bond  of 
which  he  gave  the  copy  to  the  plaintiff 's  attorney.  This  was 
done  on  his  own  responsibility,  and  the  object  of  the  bond 
is  avowedly  to  secure  the  re-delivery  of  the  mare,  and  for 
his,  the  defendant's  indemnity.  This,  according  to  the  date 
of  the  bond,  is  done  on  the  3rd  of  October,  the  warrant 
having  issued  on  the  15th  September  preceding.  The  indict- 
ment, according  to  the  exemplification,  was  not  preferred 
and  ignored  until  the  12th  November  following. 

If  it  rested  here  it  must  be  considered  that  the  constable 
might  not  be  able  himself  to  keep  the  mare,  and  that  putting 
her  out  to  be  returned  to  him  when  required,  and  taking 
security  for  that  purpose,  could  not  reasonably  be  held  to  be 
wrongfully  parting  with  her.  She  might  be  still  deemed  as 
kept  by  him  though  not  in  his  own  immediate  possession. 

The  evidence  of  his  subsequent  conduct  and  declaration 
is  relied  upon  to  establish  that  in  thus  parting  with  her  he 
was  acting  rnald  fide.  It  seems  that  when  told  the  indict- 
ment was  at  an  end  and  the  prosecuting  counsel  desired 
that  he  would  return  her  to  plaintiff,  he  said,  "  I  shall  not 
do  so,  I  have  given  the  mare  to  my  brother,  taking  his  bond 
with  another  surety  to  indemnify  me  against  loss."  Then, 
when  applied  to  by  the  plaintiff's  attorney,  and  told  that  if 
he  desired  to  avoid  proceedings  against  himself  he  had 
better  send  the  bond  or  a  copy,  he  sends  a  copy,  and 
when  the  plaintiff's  attorney  sues  on  the  bond  in  defendant's 
name,  he  stops  the  suit  denying  that  he  had  authorised  it. 
As  I  understand  the  evidence,  an  application  was  made  to 
the  defendant's  brother  for  the  mare,  and  he  denied  having 
60  YOL.  XII. 
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her,  or  said  he  had  sold  her.  This  is  of  no  importance 
except  as  tending  to  shew  the  mare  is  lost  to  the  plaintiff ; 
but  the  other  facts  proved  "were  evidence  to  go  to  the  jury, 
that  defendant  wrongfully  parted  with  the  possession  of  the 
mare  in  the  first  instance,  amounting  to  a  conversion,  and  so 
the  jury  have  found. 

If,  therefore,  under  the  circumstances,  the  defendant  is 
not  entitled  to  the  protection  of  the  statutes  as  acting  in  the 
discharge  of  his  duty  as  a  constable  in  that  which  is  com- 
plained of,  the  verdict  against  him  was  right. 

Now,  in  all  these  cases  the  question  is,  whether  the  party 
acted  bond  fide  in  the  belief  that  in  doing  what  is  com- 
plained of  he  was  acting  in  the  discharge  of  a  duty  or  in  the 
exercise  of  legal  rights.  Whether  he  had  reasonable  ground 
for  so  believing  affects  the  question  of  bona  fides.  As  is 
said  by  Bayley^  J.,  in  Cook  v.  Leonard,  6  I>.  &  C.  356, 

Where  an  act  of  parliament  says  that  in  case  of  an  action 
brought  against  any  person  for  any  thing  done  in  pursuance 
or  execution  of  the  act,  the  defendant  shall  be  entitled  to 
certain  privileges,  the  meaning  is,  that  the  act  done  must  be 
of  that  nature  and  description  that  the  party  doing  it  may- 
reasonably  suppose  that  the  act  of  parliament  gave  him 
authority  to  do  it."  So  here,  is  the  act  done  by  the  defendant, 
taken  with  all  the  surrounding  circumstances,  one  which  the 
defendant  could  reasonably  suppose  was  within  the  scope  of 
the  warrant  he  held,  or  his  authority  as  a  constable  ?  The 
authority  of  the  warrant  seems  to  be  exhausted  when  the 
bill  against  the  plaintiff  was  ignored,  if  not  as  soon  as  the 
magistrate  had  sent  the  case  to  the  assizes  for  trial.  The 
defendant  might,  however,  reasonably  think  himself  in  the 
execution  of  his  duty  in  keeping  the  mare,  or  providing  for 
her  safe-keeping.  Then  did  the  facts  shew  bona  fides  on  his 
part,  that  what  he  did  was  to  discharge  that  supposed  duty. 
The  evidence  made  this  a  question  for  the  jury.  It  seems 
to  have  been  left  to  them,  and  they  have  decided  against  the 
defendant.  But  on  that  decision  the  defendant  had  no 
right  to  invoke  the  protection  of  the  statutes,  and  if  so,  the 
plaintiff  should  not  have  been  nonsuited. 


Fer  cwr. —Appeal  allowed. 


IRESOK  V.  MASON. 


475 


Ireson  v.  Mason. 

Contract — •Common  counts — Construction  of — Duty  of  court — Misdirection. 

One  L.  advertised  for  tenders  for  an  addition  to  a  store,  intending  to  furnish 
the  brick  for  the  work  himself;  having  changed  his  mind  he  notified  the 
architect  that  the  contractor  was  to  furnish  the  brick,  and  the  architect 
notified  the  persons  tendering  by  leaving  a  written  notice  on  his  desk 
where  the  specifications  were  put  for  their  inspection,  but  no  notice  of 
the  alteration  was  made  in  the  specification.  The  plaintiff,  it  was 
shewn,  tendered  for  the  work,  but  the  defendant's  tender  was  ac- 
cepted, and  the  plaintiff  sub.-cflintracted  under  him.  Upon  an  action 
brought  by  the  sub-contractor  against  the  contractor  for  the  price  of  the 
brick,  the  learned  judge  left  the  question  on  the  contract  to  the  jury,  who 
found  for  the  plaintiff.  Upon  a  motion  for  a  new  trial  on  the  ground  of 
misdirection, 

Held,  1st,  that  upon  the  ordinary  reading  of  the  contract  the  plaintiff  was 
bound  to  furnish  the  brick. 

2nd,  that  it  was  the  duty  of  the  judge  to  have  construed  the  contract,  it 
being  the  province  of  the  jury  to  decide  upon  surrounding  facts  and  cir- 
cumstances, if  there  were  any,  to  vary  it.  A  new  trial  was  ordered 
without  costs,  on  the  ground  that  the  construction  of  the  contract  had 
been  left  too  much  to  the  jury. 

Common  counts  for  work  and  labour,  money  and  account 
stated. 

Pleas  1st,  never  indebted  ;  2nd5  payment ;  3rd,  set-off. 

The  case  was  tried  in  March  last,  at  the  assizes  for  the 
city  of  Toronto,  before  Hagarty^  J. 

It  appeared  that  Rice  Lewis  desired  to  have  alterations 
and  additions  made  to  his  store,  and  employed  an  architect 
to  prepare  plans,  &c.,  for  this  purpose.  The  architect  pre- 
pared a  specification  and  invited  tenders.  The  specification, 
as  originally  drawn,  provided  that  the  proprietor  should  fur- 
nish the  necessary  brick — for  at  that  time  Mr.  Lewis  had 
determined  to  find  brick.  Afterwards  he  changed  his  mind, 
and  desired  that  contractors  should  tender,  they  finding  the 
brick,  and  the  architect  swore  this  was  before  the  tenders 
were  sent  in,  and  that  he  communicated  this  to  those  who  sent 
in  tenders:  that  he  told  all  to  include  materials  in  their  tenders. 
He  wrote  a  notice  to  this  effect,  and  left  it  on  his  table ; 
that  the  plaintiff  tendered  for  the  work,  and  his  tender  was 
produced  to  Lewis.  He  would  not  swear  that  he  told  the 
plaintiff.  The  defendant  got  the  contract,  and  then  the 
plaintiff  made  a  tender  as  follows  to  him : 

«  Toronto,  August  20,  1861.— Mr.  Mason,  Sir,— My  esti- 
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mate  of  the  works  as  follows  at  the  alteration  of  Mr.  Rice 
Lewis'  store  is,  for  the  excavation,  rubble  masonry,  brick 

work,  cut  stone,  and  plastering  <$263  00 

Plastering  under  shingles  partition  ,  ,    20  00 

$283  00 
(Signed,)  Wm.  Ireson.'* 

The  architect  was  pressed  as  to  his  communicating  the 
change  in  the  specifications  to  the  plaintiff ;  he  said  he  did 
not  remember  as  a  fact  that  plaintiff  saw  his  memorandum 
(the  written  memorandum  left  on  the  architect's  table)  as  to 
materials,  but  he  tried  to  make  all  understand  this — all  who 
called.  However,  another  party  who  tendered  for  the  work 
swore  that  he  never  heard  of  any  change  as  to  the  bricks, 
and  that  he  tendered  on  the  specification  excluding  bricks, 
and  that  plaintiff  tendered  under  him  to  the  architect.  That 
plaintiff's  tender  was  $263,  exclusive  of  bricks. 

Five  architects,  (besides  the  one  who  prepared  the  speci- 
fication,) on  reading  the  plaintiff's  tender  to  defendant,  said 
they  should  consider  it  to  include  materials  unless  it  were 
made  (^.  e.,  founded)  on  a  specification  which  excluded  bricks 
from  the  contractor's  tender,  which  should  be  according  to 
the  specification. 

The  defendant's  counsel  contended  that  the  tender  as  it 
stood  must  govern.  The  learned  judge  left  it  to  the  jury  to 
say  what  work  the  tender  applied  to,  saying  it  was  admitted 
the  tender  must  have  reference  to  some  work  specified  or 
described,  as  it  is  to  do  the  work  for  a  sum  specified  in  bulk. 

The  jury  found  for  the  plaintiff. 

In  Easter  Term,  R.  A.  Harrison  obtained  a  rule  nisi  for  a 
new  trial  for  misdirection  on  the  law  and  evidence,  con- 
tending that  the  learned  judge  should  have  put  a  construc- 
tion on  the  tender  and  not  have  left  it  to  the  jury ;  and  that 
the  proper  construction  of  the  tender  was  that  it  included 
the  bricks  as  well  as  putting  them  up. 

In  Trinity  Term  M.  0.  Cameron  shewed  cause,  citing 
Bainbridge  v.  Wade,  16  Q.  B.  89. 

Harrison,  contra,  referred  to  Charlton  v.  Gibson,  1  C.  & 
K.  541 ;  Besant  v.  Cross,  10  C,  B.  895 ;  Boldero  v.  E.  L 
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Company,  26  Beav.  316,  4  Jur.  N.  S.  1124  and  6  Jur.  K  S. 
67;  Shore  v.  Wilson,  9  CI.  &  Fin.  355. 

Draper,  C.  J. — The  case  of  Bainbridge  v.  Wade,  though 
a  strong  authority  to  show  that  the  circumstances  attending 
the  entering  into  a  contract  may  be  enquired  into  or  received 
in  evidence  to  explain  the  meaning  of  the  language  used, 
does  not  reach  the  point  raised — that  it  is  for  the  court  to 
construe  the  contract,  and  not  for  the  jury. 

In  Hutchinson  v.  Bowker,  5  M.  &  W.  542,  Parke,  B., 
lays  down  the  rule  that  it  is  the  duty  of  the  court  to  con- 
strue all  written  instruments ;  that  if  there  are  particular 
expressions  used  which  have  in  particular  places  and  trades 
a  known  meaning  attached  to  them,  it  is  for  the  jury  to  say 
what  the  meaning  of  the  expression  is,  but  for  the  court  to 
decide  upon  the  meaning  of  the  contract. 

Although  evidence  of  all  the  circumstances  which  sur- 
round the  author  of  a  written  instrument  will  be  received  for 
the  purpose  of  ascertaining  his  intentions,  yet  those  inten- 
tions must  ultimately  be  determined  by  the  language  of  the 
instrument  as  explained  by  the  extrinsic  evidence.  The  duty 
of  the  court  is  to  interpret,  that  is,  to  find  out  the  true  sense 
of  the  written  words  as  the  parties  used  them,  and  to  construe, 
that  is,  when  the  true  sense  of  the  words  is  ascertained,  to 
subject  the  instrument  to  the  established  rules  of  law.  (Tayl. 
Ev.,  sec.  1087.)  In  all  cases  alike  the  court  must  expound 
the  instrument  in  strict  accordance  with  the  language  em- 
ployed ;  and  if  the  primary  meaning  of  this  language  be  un- 
ambiguous both  with  reference  to  the  context  and  to  the  cir- 
cumstances in  which  the  parties  to  the  instrument  were  placed 
at  the  time  of  making  it,  such  primary  meaning  must  be  ta- 
ken conclusively  to  be  that  in  which  the  parties  used  the 
language,  and  no  extrinsic  evidence  can  be  received  to  shew 
that  in  fact  they  used  it  in  any  other  sense,  or  had  any  other 
intention.  {lb.  sec.  1088.)  And  again,  in  Neilson  v.  Harford^ 
(8  M.  &  W.  823,)  Parhe,  B.,  says  :  "  The  construction  of 
all  written  instruments  belongs  to  the  court  alone,  whose  duty 
it  is  to  construe  all  such  instruments  as  soon  as  the  true 
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meaning  of  the  words  in  which  they  are  couched,  and  the 
surrounding  circumstances,  if  any,  have  been  ascertained  as 
facts  by  the  jury;  and  it  is  the  duty  of  the  jury  to  take  the 
construction  from  the  court  either  absolutely^  if  there  be  no 
words  to  be  construed  as  words  of  art  or  phrases  used  in 
commerce,  and  no  surrounding  circumstances  to  be  ascer- 
tained, or  conditionally  when  those  words  or  circumstances 
are  necessarily  referred  to  them." 

.  It  appears  to  me  that  the  plain  import  of  the  plaintiff's  tender 
to  the  defendant  as  regards  the  matter  in  dispute,  is  that  he 
was  to  furnish  bricks  for  the  brickwork.  It  seems  to  have 
been  conceded  by  the  plaintiff  himself,  by  what  he  did  in 
performance  of  his  tender  when  accepted,  that  "  rubble  ma- 
sonry "  included  stone  and  mortar,  and  cut  stone  included 
mortar  and  labour  in  putting  it  into  the  place  it  was  required 
for,  and  the  inevitable  inference  is  that  if  we  do  not  look  out 
of  the  contract  "  brickwork  "  must  include  bricks. 

The  plaintiff  is,  it  appears,  a  sub-contractor,  the  defend- 
ant having  taken  the  contract  from  the  employer,  whose 
architect  had  at  first  prepared  a  specification  in  which  the 
employer  was  to  furnish  bricks  ;  but  the  architect  swore  this 
was  changed  before  the  tenders  for  doing  the  work  were  re- 
ceived, and  that  he  left  a  written  notice  for  persons  who  came 
to  examine  this  specification  of  that  change.  The  defend- 
ant, as  it  would  seem,  tendered  with  notice  that  he  was  to 
furnish  bricks,  but  it  was  not  proved  that  the  plaintiff  knew 
or  did  not  know  how  the  matter  was  when  he  made  his  ten- 
der to  the  defendant.  He  made  a  tender  for  the  original 
contract  on  the  specification  excluding  the  bricks. 

If  the  plaintiff  could  establish  that  the  defendant  was 
aware  that  the  plaintiff  tendered  on  the  understanding  that 
the  bricks  were  to  be  furnished  by  the  defendant  it  would 
probably  have  a  material  effect  on  the  decision  of  the  case. 
The  copy  of  the  specification  produced  at  the  trial  has  not 
been  brought  before  us. 

We  think,  looking  at  all  the  circumstances,  there  should 
be  a  new  trial  without  costs. 

Per  cur, — Eule  absolute. 
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Contract — Debenture — By-law — Invalid — Debentures  issued  under,  consequently 
q;oid — Statute  to  rectify — Expenses  of— -How  far  holder  of  for  value  bound  to 
enquire  into  the  by-law — Corporation  responsible  for  damages  arising  from 
misfeasance  of  their  officer — Pleading — Departure  in — Demurrer. 

The  first  count  of  the  declaration  claimed  the  right  under  an  implied  con- 
tract to  furnish  the  grading,  grubbing  and  ditching  of  a  certain  number  of 
miles  of  road  of  the  defendants  in  their  county,  alleging  that  the  defen- 
dants prevented  the  plaintiffs  from  completing  the  same. 

The  defendants  in  answer  thereto  pleaded,  thirdly,  the  agreement  between 
the  parties  and  a  by-law  referred  to  therein,  which  authorised  the  issue 
of  debentures  to  the"amouDt  of  £50,000,  and  stated  that  work  under  this 
agreement,  and  extra  work  under  the  power  to  order  extra  work,  was 
done  to  the  extent  of  ^200,010.  That  the  work  contracted  to  be  done 
by  the  plaintiffs  was  reduced  in  quantity  as  the  contract  permitted,  and 
as  reduced  was  permitted  to  be  done.  That  the  work  so  done  was  not 
part  of  the  defendants'  ordinary  expenditure,  and  that  there  was  no  rate 
or  by-law  authorising  the  work  or  payment  other  than  the  one  referred  to 
in  the  plea,  and  that  the  debentures  issued  under  this  by-law  are  paid  or 
required  for  the  payment  of  work  actually  done.  Upon  demurrer,  held,  that 
the  plaintiffs  were  bound  to  take  notice  of  and  to  enquire  into  the  pro- 
visions of  the  by-law  and  the  sum  limited  to  be  raised  thereby,  and  taking 
the  by-law  and  agreement  together,  and  construing  themby  the  aid  of  the 
decisions  in  Mellish  v.  The  Town  Council  of  Branttord,  2  U.  C.  C  P.  35, 
and  Scott  v.  The  Corporation  of  Peterborough,  19  U.  C.  Q.  B.  4G9,  there 
was  no  contract  to  permit  work  to  a  greater  amount  than  the  by-law  men- 
tioned in  the  plea  provided.    The  plea  was  therefore  held  good. 

The  second  count  was  for  non-payment  of  $200,010  in  debentures  for  work 
done  by  the  plaintiffs  in  performance  of  an  agreement,  averring  that 
they  had  performed  the  greater  part  and  were  ready  and  willing  to 
do  the  remainder. 

The  defendants  pleaded  (fifthly)  that  the  agreement  mentioned  in  this 
count  is  part  of  the  agreement  set  forth  in  the  third  plea,  and  that  the 
work  had  not  been  certified  to  or  the  amount  ascertained  by  the  defend- 
ants' engineer.  To  this  the  plaintiffs  replied  equitably  that  the  engineer's 
certificate  was  not  obtained  through  the  wrongful  acts  of  the  defendants 
in  collusion  with  the  engineer. 

As  a  further  plea  to  this  count  (21st)  except  as  to  $200,010,  as  before  that 
the  engineer  had  not  certified  work  beyond  $200,010.  To  this  the 
plaintiff  replied  equitably  as  before,  collusion  between  the  defendants' 
engineer  and  themselves.  As  a  further  plea  (23rd)  as  to  $4217,  parcel 
of  the  $200,010  claimed  in  the  second  count,  the  defendants  pleaded 
that  it  was  part  of  the  sum  they  were  entitled  to  retain  as  a  per  centage 
until  the  final  estimate,  which  was  not  made  by  the  engineer.  The  plain- 
tiffs to  this  replied  equitably,  as  in  the  replication  to  the  fifth  plea,  that 
the  estimate  of  the  engineer  had  not  been  obtained  throiigh  the  collu- 
sion of  the  defendants  with  their  engineer. 

As  further  plea  (24th)  to  this  count  except  as  to  $200,010,  payable  in 
debentures.  That  work  was  done  to  the  amount  of  $200,010,  which 
work  was  included  in  this  and  the  6th  counts.  That  it  requires  all  the 
debentures  to  pay  for  that  work.  That  the  work  was  no  part  of  the 
ordinary  expenditure,  and  that  no  by-law  was  passed  or  rate  imposed 
other  than  the  by-law  set  out  in  the  third  plea,  (above,)  and  that  defend- 
ants never  had  any  means  of  satisfying  the  claim. 

Upon  demurrer,  held,  that  the  defendants  were  entitled  to  judgment  upon 
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the  cases  of  Mellish  v.  The  Town  Council  of  Brantford,  and  Scott  v.  The 
Corporation  of  Peterborough,  previously  referred  to. 

The  sixth  count  set  out  that  in  consideration  that  plaintiffs  would  per- 
form all  extra  work  ordered  by  the  engineer  in  excess  of  the  contract,  the 
defendants  agreed  to  pay  the  plaintiffs  for  such  extra  work  ;  that  plain- 
tiffs did  large  extra  work  under  the  engineer's  order,  and  that  defendants 
have  not  paid  for  the  same. 

To  this  the  defendants  pleaded  (13th)  the  absence  of  the  engineer's  certifi- 
cate as  in  the  5th  plea  also,  the  21st,  23rd  and  24th  pleas  pleaded  to  the 
second  count  (set  out  above.) 

The  plaintiffs  replied  as  to  the  2nd  count,  (equitably,)  and  as  to  extra  work 
ordered  by  the  engineer  they  further  replied  to  the  5th,  13th,  21st,  and 
23rd  pleas  that  the  plaintiffs  covenanted  in  the  contract  that  the  same 
should  be  paid,  any  thing  therein  contained  to  the  contrary  notwith- 
standing. 

Held,  that  the  averment  in  the  2nd  and  6th  counts  of  the  performance  and 
fulfilment  of  all  things  to  entitle  the  plaintiffs  to  the  performance  of  the 
agreement  by  the  defendants,  was  to  be  construed  as  setting  out  on  the 
record  every  condition  contained  in  the  contract  precedent  to  the  plain- 
tiffs' right  to  recover,  and  a  compliance  with  such  conditions,  and  that 
an  averment  of  the  engineer's  certificate  was  to  be  inferred  as  well  to 
extras  as  to  the  contract  work,  and  that  the  5th,  13th,  21st,  and  23rd  pleas 
were  only  traverses  of  a  material  averment  in  the  declaration  by  which 
there  was  a  complete  issue  between  the  parties,  to  which  the  plaintiffs 
having  replied  new  matter,  admitting  the  traverse  to  be  true,  which,  when 
"proved,  would  falsify  the  declaration  and  shew  the  replication  to  be  a 
departure,  (Smith  v.  Nichols,  5  Bing.  N.  C.  218,)  and  a  departure  being  a 
ground  of  demurrer  the  defendants  were  entitled  to  judgment  on  the  de- 
murrer to  the  equitable  replication  to  these  pleas. 

Held,  also,  that  a  clause  in  the  agreement  which  stipulated  that  all  extra 
work  ordered  to  be  done  by  the  engineer  or  his  assistant  in  excess  of  the 
work  (previously  referred  to  in  the  contract)  shall  be  paid  by  the  parties 
of  the  first  part  notwithstanding  any  thing  to  the  contrary  contained  in 
this  agreement  did  not  override  the  previously  existing  stipulation  in  the 
agreement  that  all  work  should  be  certified  by  the  engineer. 

The  fourth  count  stated  that  in  consideration  that  plaintiffs  would  grade, 
&c.,  certain  roads  for  defendants.  They  agreed  to  pay  $200,010  in 
debentures.  That  although  defendants  did  deliver  to  the  plaintiffs  certain 
pretended  debentures,  yet  such  debentures  at  the  time  of  delivery  thereof 
were  to  the  knowledge  of  plaintiffs,  and  in  fraud  of  defendants,  illegal 
and  void,  whereby,  &c. 

To  this  the  defendants  pleaded  (8thly)  that  the  agreement  is  contained  in 
the  deed  set  out  in  the  third  plea,  and  referred  to  in  by-law  No.  67,  under 
which  they  were  issued,  set  out  in  that  plea ;  and  that  the  debentures 
were  issued  under  the  authority  of  that  by-law,  and  were  in  all  respects 
as  authorised  by  law,  and  were  as  good  and  valid  as  by  law  could  be 
made  under  that  authority  ;  that  defendants  were  a  municipal  corpora- 
tion ;  that  the  debentures  were  delivered  in  the  year  1861,  for  work  done 
by  the  plaintiffs  in  that  year  under  the  agreement,  and  were  no  part 
of  the  ordinary  expenditure  of  any  municipal  year ;  that  the  by-law  under 
which  they  were  issued  was  the  only  by-law  passed  in  respect  to  this 
matter,  and  no  rate  was  imposed  for  the  expenditure  except  under  that 
by-law  ;  that  defendants  had  no  authority  but  that  by-law  to  make  the 
deed,  and  have  no  monpys  or  debentures  applicable  to  the  payment  of  the 
plaintiffs  for  work,  except  the  debentures  issued  under  that  by-law. 

Upon  demurrer,  held  bad,  as  admitting  the  illeorality  of  the  debentures;  and 
not  denying  that  they  were  given  to  the  plaintiffs  with  full  knowledge 
of  their  illegality  and  in  fraud  of  them,  but  relies  on  its  being  plaintiffs' 
duty  to  enquire  into  their  legality,  and  is  not  therefore  a  sufficient  answer. 

The  eighth  count  was  in  the  common  indebitatus  form  for  work  and  mate- 
rials, money  paid,  interest  and  account  stated. 
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To  this  the  defendants  pleaded  (20th  plea)  as  to  so  much  as  related  to  work, 
materials,  and  money  paid  that  the  claim  was  for  work  and  materials 
done  and  provided  upon  the  roads  in  the  deed  in  the  3rd  plea  mentioned, 
and  money  paid  for  other  work  connected  with  those  roads;  that 
said  work  was  done  in  the  years  1860,  1861,  and  none  of  it  in  1862  ;  that 
the  claim  is  composed  partly  of  debts  due  in  1860,  after  the  making  of 
the  deed,  and  the  residue  of  debts  which  fell  due  in  1861,  after  the  mak- 
ing of  the  deed,  and  that  the  defendants  are  and  were  a  municipal  corpo- 
ration under  the  statute  ;  that  the  claim  was  no  part  of  their  ordinary 
expenditure  of  that  or  any  municipal  year,  and  that  the  action  was  com- 
menced in  1862  ;  that  no  by-law  was  passed,  or  other  rate  imposed  than 
those  already  mentioned,  (in  former  pleadings,)  that  plaintiffs  did  other 
work  under  the  deed  besides  that  therein  pleaded  to  the  amount  of  all  the 
debentures  authorised  by  the  by-law  ;  that  the  work  is  included  in  the 
plaintiffs'  claim  in  the  2nd  and  6th  counts,  and  defendants  have  paid 
plaintiff  $195,793  in  debentures  issued  under  the  by-law,  and  are  liable 
to  plaintiffs  for  the  residue  of  the  work  to  the  full  amount  of  the  residue 
of  the  debentures  ;  and  defendants  have  no  other  moneys,  debentures,  or 
funds,  applicable  to  the  payment  of  plaintiffs'  claim. 

Upon  demurrer,  held,  that  under  the  decision  in  Mellish  v.  The  Town  Council 
of  Brantford,  and  Scofct  v.  The  Corporation  of  Peterborough,  the  defen- 
dants were  entitled  to  judgment. 

First  count  of  the  declaration  alleged  that  in  considera- 
tion that  plaintiffs  would  grade,  grub,  and  ditch  certain  roads, 
&c.,  defendants  agreed  to  permit  plaintiffs  to  complete  same, 
yet  defendants  prevented  plaintiffs  completing  same. 

Third  plea. — That  the  agreement  mentioned  in  the  first 
count  is  contained  in  the  deed  set  out  in  the  plea,  and  that 
the  by-law  No.  57,  mentioned  in  the  deed,  is  in  the  words 
set  out  in  the  plea  (authorises  the  issue  of  debentures 
to  the  amount  of  .£50,000.)  That  work  and  extra  work 
were  done  to  the  amount  of  $200,010  in  debentures  (the 
amount  agreed  to  be  paid  to  plaintiffs.)  That  the  contract 
work  was  reduced  as  provided  by  the  deed,  and  as  so  reduced 
was  allowed  to  be  done.  Also  that  the  work  was  not  part 
of  the  ordinary  expenditure,  and  that  there  was  no  rate  or  by- 
law authorising  the  making  of  the  deed,  &c.,  or  performance 
of  the  work,  or  for  payment  thereof  other  than  said  by-law 
No,  57,  and  that  the  debentures  issued  under  said  by-law 
have  been  paid,  or  are  required  for  payment  of  the  work 
done,  &c. 

Plaintiffs  demurred  to  this  plea. 

The  grounds  of  demurrer  were,  first,  that  the  said  third 
plea  was  inapplicable  to  the  first  count,  and  afforded  no  answer 
thereto.    Second,  that  the  defendants  thereby  seek  to  avoid 
their  contract  by  shewing  absence  of  authority  in  them- 
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selves  to  enter  into  it,  though  they  admit  that  the  plain- 
tiffs have  done  work  beyond  the  sum  of  $200,010.  Third, 
that  the  said  plea  was  offered  as  an  answer  to  the  whole  first 
count,  yet  if  any  answer  at  all  it  is  only  so  to  a  part  thereof. 
Fourth,  that  by  the  said  plea  the  defendants  shew  no  reason 
or  excuse  for  not  making  proper  by-laws  at  the  proper  times 
enabling  them  to  provide  ways  and  means  to  carry  out  their 
agreement  and  to  perform  their  contract  to  the  full  extent 
thereof,  the  time  limited  in  the  said  contract  for  the  com- 
pletion of  the  work  being  in  the  present  municipal  year, 
and  the  engineer  of  the  defendants  having  authority  to 
extend  such  time  still  further. 

Second  count. — That  in  consideration  that  plaintiffs  would 
grade,  grub,  and  ditch  roads,  &c.,  defendants  agreed  to  pay 
plaintiffs  therefor  $200,010  in  debentures  of  defendants, 
and  although  plaintiffs  did  the  greater  portion  of  the  work, 
and  were  willing  to  do  the  remainder  until  prevented  as 
aforesaid,  yet  defendants  have  not  paid  for  the  work  done. 

Sixth  count. — That  in  consideration  that  plaintiffs  would 
grade,  grub,  and  ditch  roads,  &c.,  and  do  all  extra  work 
ordered  by  the  engineer  in  excess  of  the  contract  work, 
defendants  agreed  to  pay  plaintiffs  for  the  extra  work  so 
ordered.  That  plaintiffs  did  large  quantities  of  extra  work 
under  order  of  the  engineer,  yet  defendants  have  not  paid 
for  same. 

Fifth  plea. — That  the  agreement  in  the  second  count  is  part 
of  the  deed  mentioned  in  the  third  plea,  and  that  the  work 
has  not  been  certified  or  estimated  by  the  engineer,  nor  has 
he  determined  the  amount  or  quantity  of  it,  or  the  compen- 
sation to  be  paid  for  it. 

Thirteenth  plea  same  as  fifth  plea. 

Twenty-first  plea  to  second  and  6th  counts  except  as  to 
$200,010,  payable  in  debentures,  a  similar  plea  that  the 
engineer  has  not  certified  work  beyond  $200,010. 

Twenty-third  plea  to  $4,21T,  residue  of  $200,010  in 
debentures,  that  it  is  part  of  the  per  centage,  which  deed 
provides  defendants  may  retain,  and  that  the  engineer  has 
not  made  his  final  estimate,  &c. 

Equitable  replication  to  5th,  13th,  21st,  and  23rd  pleas, 
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that  the  want  of  the  engineer's  estimates,  &c.,  was  occa- 
sioned by  wrongful  acts  of  defendants  in  collusion  with 
the  engineer  in  preventing  his  certifying. 

Defendants  demurred  to  this  replication. 

The  following  are  some  of  the  causes  of  demurrer  intend- 
ed to  be  argued :  that  said  replication  admitted  that  there  was 
no  estimate,  certificate,  or  decision  of  the  engineer  as 
required  by  the  said  contract.  That  in  the  absence  of  such 
certificate,  estimate  or  decision,  it  cannot  be  ascertained  or 
decided  how  much  is  to  be  paid  to  plaintiffs  under  the  said 
alleged  agreements  set  out.  That  this  court  cannot  take  an 
account  as  would  be  required  to  be  done  by  a  court  of  equity 
on  the  facts  appearing  on  the  pleadings.  That  said  replica- 
tion shews  that  the  plaintiffs  had  never  had  any  action  or 
cause  of  action  at  law,  and  that  they  should  have  proceeded 
in  a  court  of  equity  at  first  instead  of  suing  at  law,  and 
said  replication  is  not  admissible  at  law  on  the  facts  appear- 
ing on  the  pleadings. 

The  defendants  also  gave  notice  that  on  the  argument  of 
the  demurrer  to  the  replication  on  equitable  grounds,  the 
defendants  in  addition  to  other  grounds  of  demurrer  alleged 
in  the  margin  of  said  demurrer  would  contend  that  said  repli- 
cation was  bad,  as  being  a  departure  from  the  second  and 
sixth  counts  of  the  declaration,  the  plaintiffs  having  in  effect 
alleged  in  said  counts  that  all  conditions  had  been  per- 
formed and  all  things  had  happened  entitling  the  plaintiffs 
to  the  payment  for  work  in  said  counts  mentioned,  yet  said 
replication  admits  the  want  of  a  certificate,  estimate,  or 
decision  of  the  engineer,  which  certificate,  estimate,  or  deci- 
sion, was  a  condition  precedent  or  a  thing  to  happen  before  the 
plaintiffs  were  to  be  paid  under  the  contract,  and  said  repli- 
cation seeks  to  offer  an  excuse  for  said  condition,  a  thing 
not  having  happened  or  been  performed. 

Further  replication  to  said  5th,  13th,  21st  and  23rd  pleas, 
so  far  as  they  relate  to  extra  work  ordered  by  the  engineer. 

That  defendants  covenanted  in  the  contract  that  the  same 
should  be  paid  for  notwithstanding  any  thing  to  the  con- 
trary contained  in  said  contract. 

Rejoinder  to  this  replication — that  the  alleged  covenant 
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appears  in  the  deed  set  out  in  the  third  plea,  and  is  qualified 
by  the  other  provisions  of  said  deed. 
Plaintiffs  demur  to  this  rejoinder. 

The  grounds  of  demurrer  were  as  follows,  that  is  to  say — 
1.  That  the  defendants  have  not  by  the  said  rejoinder 
pointed  out  or  shewn  how  or  in  what  respect  the  said  cove- 
nant mentioned  in  the  said  replication  is  qualified  by,  or  is 
subject  to  the  other  provisions  contained  in  the  said  deed 
and  papers  therein  mentioned.  2.  That  if  it  appears  on  the 
face  of  the  said  deed  as  therein  alleged  the  defendants 
ought  to  have  demurred  to  the  said  rejoinder. 

Notice  was  also  given  that  on  the  argument  of  the 
plaintiffs'  demurrer  to  the  rejoinder  to  the  further  replica- 
tion to  the  fifth,  thirteenth,  twenty-first,  and  twenty- 
third  pleas,  the  defendants  would  take  exceptions  to  said 
replication,  and  would  contend  that  said  replication  was 
bad  in  substance,  for  the  reason  that  it  appeared  by 
the  deed  in  which  the  alleged  covenant  in  said  replication 
mentioned  was  contained ;  that  the  extra  work  was  not  to 
be  paid  for  unless  certified,  estimated,  or  allowed  by  the 
engineer.  Also,  that  under  said  deed,  work  only  to  the 
amount  of  the  two  hundred  thousand  dollars  in  debentures 
was  to  be  paid  for,  and  the  covenants  in  said  deed  only 
extend  to  that  amount,  and  it  appeared  that  work  has  been 
done  sufiicient  to  exhaust  the  said  debentures,  and  that  the 
said  alleged  covenant  is  qualified  by  the  other  provisions 
and  agreements  in  said  deed. 

Twenty-fourth  plea  to  the  second  and  sixth  counts  except 
as  to  $200,010  in  debentures,  that  work  was  done]  to  the 
amount  of  $200,010,  which  work  is  included  in  the  second 
and  sixth  counts ;  that  it  requires  all  the  debentures  issued 
under  the  by-law  to  pay  for  said  work  so  done;  that  the  work 
was  not  part  of  the  ordinary  expenditure,  and  that  no 
by-law  was  passed  or  rate  imposed  other  than  said  by-law 
No.  57,  authorising  the  making  of  a  deed,  &c.,  and  defend- 
ants never  had  any  means  to  satisfy  the  claim. 

Plaintiffs  demurred  to  this  plea. 

The  grounds  of  demurrer  were  the  same  as  those  to  the 
third  plea. 
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Fourth  count. — That  in  consideration  that  plaintiffs  would 
grade  roads,  &c.,  defendants  agreed  to  pay  plaintiflfs  therefor 
$200,010  in  debentures,  and  although  defendants  delivered 
to  plaintiffs  certain  pretended  debentures,  yet  said  deben- 
tures were  illegal  and  void. 

Eighth  plea. — That  the  agreement  is  contained  in  the  deed 
set  out  in  the  third  plea ;  that  the  debentures  delivered  to 
plaintiffs  were  the  debentures  issued  under  the  by-law  men- 
tioned in  the  deed,  and  were  as  valid  as  could  be  made  under 
said  by-law.  That  the  work  was  not  part  of  the  ordinary 
expenditure,  and  that  no  rate  was  ever  imposed  or  by-law 
passed  authorising  the  making  of  a  deed  other  than  said 
by-law  mentioned  in  said  deed. 

Plaintiffs  demurred  to  this  plea. 

The  grounds  of  demurrer  were  as  follows  : — 1.  That  by 
the  portion  of  the  said  plea  which  has  referred  to  the  deben- 
tures' validity,  the  defendants  have  not  in  a  direct  or 
positive  manner  alleged  that  the  said  debentures  were  not 
void  or  were  valid,  but  rest  upon  the  ground  that  they  were 
as  good  as  could  be  made  under  the  by-law,  thereby  leaving 
it  rather  to  be  inferred  that  they  were  not  good  or  valid  in 
point  of  fact,  and  might  have  been  better  under  a  better 
by-law.  2.  That  the  residue  of  the  said  eighth  plea  is 
wholly  inapplicable  to  the  fourth  count,  and  sets  up  matters 
by  way  of  defence  quite  foreign  to  the  subject  of  that 
count.  3.  That  the  matter  of  excuse  therein  set  forth  is 
not  a  good  excuse  in  point  of  law.  4.  That  the  said  residue 
of  the  said  eighth  plea  is  pleaded  to  the  whole  fourth  count, 
yet  if  it  affords  any  answer  at  all  such  answer  only  affects  an 
amount  beyond  or  in  excess  of  the  sum  of  two  hundred 
thousand  and  ten  dollars,  which  excess  forms  no  part  of  the 
plaintiffs'  claim  under  the  said  fourth  count. 

Plaintiffs  also  reply  to  the  eighth  plea,  that  the  deben- 
tures were  nevertheless  void,  because  the  by-law  was  void,  it 
not  having  been  sanctioned  by  the  ratepayers. 

Defendants  demurred  to  this  replication. 

The  grounds  of  demurrer  were  as  follows :  that  the 
plea  shewed  that  the  debentures  paid  or  delivered  to 
the  plaintiffs  were  the  debentures  of  the  defendants  is- 
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sued  under  the  by-law  therein  mentioned ;  also,  that  said 
debentures  were  as  good  debentures  as  could  be  issued 
under  said  by-law,  and  that  if  said  by-law  was  invalid 
the  defendants  or  the  council  of  the  defendants  had  not  any 
power  or  authority  by  law  on  the  facts  stated  in  said  plea  to 
make  the  agreement  in  the  fourth  count  mentioned ;  that  it 
was  the  plaintiffs'  duty  to  see  that  there  was  a  good  by-law 
before  they  made  or  accepted  the  alleged  agreement,  and 
they  cannot  make  the  ratepayers  of  said  county  liable  on 
said  alleged  agreement  unless  there  was  a  valid  by-law,  and 
that  said  alleged  agreement  was  substantially  the  contract- 
ing of  a  debt  which  could  not  be  done  without  a  valid 
by-law. 

Defendants  also  rejoined  to  this  replication,  that  the  by-law 
and  debentures  in  the  replication  mentioned  are  the  by-law 
and  part  of  debentures  mentioned  in  24  Yic,  ch.  52,  (Stats, 
of  1861,  page  lOT.) 

Plaintiffs  demurred  to  this  last  rejoinder. 

The  grounds  of  demurrer  were  as  follows  : — 1.  That  the 
statute  therein  referred  to  shews  that  the  by-law  in  question 
was,  as  alleged  in  the  said  replication,  void  and  illegal,  and 
derived  its  validity  from  the  said  act.  2.  That  the  said 
rejoinder  fortifies  and  supports  the  said  fourth  count  by 
shewing  that  the  plaintiffs,  as  alleged  in  that  count,  were 
obliged  to  apply  to  parliament  for  such  act  to  give  validity 
to  the  said  debentures,  because  they  were  void  and  illegal, 
and  the  plaintiffs  will  rely  on  other  grounds  of  demurrer. 

Defendants  excepted  to  the  sufficiency  of  the  replication,  and 
gave  notice  that  on  the  argument  of  plaintiffs'  demurrer  to 
the  second  rejoinder  to  the  replication  to  the  eight  plea  they 
would  take  exceptions  to  the  said  replication,  and  would 
contend  that  the  said  replication  was  bad  in  substance 
for  the  reasons  assigned  in  the  margin  of  the  demurrer  to 
the  said  replication. 

Eighth  count. — Common  money  counts  for  work  and 
materials,  money  paid,  interest  and  account  stated. 

Twentieth  plea  to  so  much  of  the  eighth  count  as  claims 
for  work  and  materials  and  money  paid  ;  that  claim  is  for 
work,  &c.,  connected  with  works,  &c.,  in  deed  in  3rd  plea 
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mentioned.  That  the  work  was  done  under  the  deed  to  the 
amount  of  $200,010,  which  work  is  included  in  the  second 
and  sixth  counts  ;  that  it  required  all  the  debentures  to  pay 
for  work  so  done ;  that  the  work  is  no  part  of  the  ordinary 
expenditure,  and  was  performed  in  1860  and  1861,  and  the 
amounts  pa^'able  in  respect  thereof  became  payable  in  those 
yeare ;  that  no  by-law  was  ever  passed  or  rate  imposed  other 
than  said  by-law  No.  57,  authorising  the  making  of  the 
deed,  or  the  said  expenditure,  and  defendants  never  had  any 
means  to  satisfy  the  claim. 

Plaintiffs  demurred  to  this  plea. 

The  grounds  of  demurrer  are  the  same  as  those  to  the 
third  plea. 

Richards,  Q.  0.,  for  the  defendants,  cited  Mellish  v.  The 
Town  Council  of  Brantford,  2  U.  C.  C.  P.  35 ;  Scott  v.  The ' 
Corporation  of  The  Town  of  Peterborough,  19  U.  C.  Q.  B. 
469;  Clapp  v.  The  Corporation  of  Thurlow,  10' U.  C.  C.  P. 
533  ;  Eeis  v.  The  Scottish  Equitable  Life  Assurance  Society, 
2  H.  &  N.  19 ;  Jacobs  v.  The  Equitable  Insurance  Co., 
17  U.  C.  Q.  B.  35,  and  18  U.  0.  Q.  B.  17 ;  Milner  v.  Field, 
5  Ex.  829. 

Uecles,  Q.  C,  and  B.  A,  Harrison,  for  the  plaintiffs, 
cited  Scott  v.  The  Corporation  of  Liverpool,  2  Jur.  N.  S. 
Ill,  and  5  Jur.  N.  S.  104 ;  Willson  v.  The  Counties  of 
Huron  and  Bruce,  10  U.  C.  C.  P.  498 ;  Coatsworth  v.  The 
City  of  Toronto,  10  U.  C.  C.  P.  73. 

Draper,  C.  J. — The  first  count  is  founded  on  an  implied 
contract  between  the  plaintiffs  and  the  defendants,  that 
defendants  would  permit  the  plaintiffs  to  complete  the 
grading,  grubbing,  and  ditching  certain  roads,  in  the  whole 
about  177  miles  long,  which  roads  plaintiffs  had  contracted 
to  grade,  &c.,  for  defendants  at  a  stipulated  price  of 
$200,010.  The  breach  assigned  is,  that  the  defendants 
prevented  plaintiffs  from  completing  the  same. 

The  third  plea  in  answer  to  this  count  sets  out  the  agree- 
ment between  the  parties,  and  the  by-law  No.  57,  referred  to  in 
the  agreement  which  authorises  the  issuing  of  debentures  by 
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defendants  to  the  amount  of  <£50j000,  and  states  that  work 
according  to  the  agreement  and  extra  work  under  the  power 
to  order  extra  work  contained  in  the  agreement  was  done  to 
the  extent  of  $200,010.  That  the  work  contracted  to  be 
done  by  the  plaintiffs  was  reduced  in  quantity  as  the  con- 
tract permitted,  and,  as  reduced,  was  permitted  to  be  done. 
That  the  work  so  done  was  not  part  of  the  defendants' 
ordinary  expenditure,  and  that  there  was  no  rate  nor  by-law 
which  authorised  the  making  of  the  agreement,  or  the  per- 
formance of  the  work  or  the  payment  for  the  same  other 
than  the  by-law  No.  57,  and  that  the  debentures  issued 
under  the  by-law  have  been  paid  or  are  required  for  the 
payment  of  the  work  actually  done. 

This  plea  is  demurred  to,  the  plaintiffs  in  effect  contend- 
ing that  to  the  extent  of  $200,010  they  acquired  a  right  to 
do  the  work  contracted  to  be  done  upon  the  roads  mentioned, 
and  that  this  right  could  not  be  affected  or  diminished  by 
the  defendants'  engineer  ordering  extra  work  to  be  done 
upon  any  of  these  roads,  which  extra  work  was  performed 
by  the  plaintiffs  according  to  the  engineer's  directions,  and 
that  admitting  that  the  sum  raised  by  the  by-law  is  insuffici- 
ent to  pay  for  the  contract  work  and  the  extra  work,  that 
affords  no  sufficient  reason  for  stopping  the  contract  work,  as 
the  defendants  can  pass  another  by-law  to  raise  money  to 
pay  for  the  work  yet  to  be  done  by  plaintiffs  in  fulfilment  of 
their  agreement. 

As  to  the  cases  of  Mellish  v.  The  Town  Council  of  Brant- 
ford,  2  U.  C.  C.  P.  35,  and  Scott  v.  The  Corporation  of 
Peterborough,  19  U.  C.  Q.  B.  469,  I  assume  they  were  well 
decided,  and  if  I  had  doubts,  I  should  nevertheless  hold 
they  must  govern  us  as  settling  the  law  until  reversed  by 
higher  authority. 

In  this  case  the  defendants  agreed  to  pay,  and  the  plain- 
tiffs agreed  to  accept  payment,  in  the  debentures  of  the 
defendants  to  be  given  and  taken  at  par.  The  only  by-law 
for  issuing  the  debentures  and  for  expending  the  money  to 
be  raised  upon  them  is  that  (No.  57)  set  out  in  the  plea, 
and  it  appears  to  me  the  plaintiffs  were  bound  to  take  notice 
of  its  contents,  and  of  the  sum  limited  by  it  to  be  raised  for 
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the  purpose  of  improving  the  roads  referred  to  in  the  by- 
law and  expressed  in  the  agreement ;  taking  the  by-law  and 
the  agreement  together,  and  construing  them  by  the  aid  of 
the  principle  established  by  the  two  cases  referred  to,  we 
cannot  raise  by  implication  any  contract  on  the  part  of  the 
defendants  to  permit  the  plaintiffs  to  do  work  upon  the 
roads  specified  to  any  larger  amount  than  the  by-law  pro- 
vides for,  or  at  all  events  larger  than  the  contract  states, 
and  I  think  the  former  must  govern,  though  the  diiference 
between  the  two  sums  is  so  trifling  as  not  to  call  for  any 
remark.  The  recent  decision  of  Worthington  v.  Sudlow,  8 
Jur.  N.  S.  668,  does  not  in  my  opinion  conflict  with  this 
view,  nor  with  the  two  decisions  of  our  own  courts.  On  the 
demurrer  to  this  plea,  I  think  the  plaintiffs  fail,  and  that 
our  judgment  should  be  for  the  defendants. 

The  second  count  is  for  not  paying  $200,010  in  deben- 
tures for  work  done  by  the  plaintiffs  in  performance  of  the 
part  of  an  agreement  between  them  and  the  defendants, 
averring  that  plaintiffs  have  done  the  greater  portion  of  the 
work,  and  are  willing  to  do  the  remainder. 

The  defendants  pleaded  (5th)  that  the  agreement  men- 
tioned in  this  count  is  a  part  of  that  contained  in  the  deed 
set  forth  in  the  third  plea,  that  the  work  has  not  been  certi- 
fied or  estimated  by  defendants'  engineer,  nor  has  he  deter- 
mined the  amount  or  quantity  of  it. 

The  plaintiffs  reply  on  equitable  grounds,  that  the  want  of 
the  engineer's  certificate  was  occasioned  by  the  wrongful 
acts  of  the  defendants  in  collusion  with  their  engineer  in 
preventing  his  certifying,  to  which  the  defendants  demur. 

The  defendants  further  plead  (21st)  to  this  count  except 
as  to  $200,010,  a  similar  plea,  that  the  engineer  has  not 
certified  work  beyond  $200,010,  to  which  the  plaintiffs  put 
in  the  same  equitable  replication  as  to  the  5th  plea,  to  which 
the  defendants  demur. 

The  defendants  further  plead  (23rd)  as  to  $4,217,  part  of 
the  sum  of  $200,010,  and  parcel  of  the  moneys  demanded 
in  the  second  count,  that  it  is  part  of  the  sum  which  they 
were  entitled  to  retain  as  a  per  centage  until  the  final 
estimate,  which  estimate  is  nob  yet  made  by  the  engi- 
62  VOL.  XII. 
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neer,  to  which  the  plaintiffs  put  in  the  same  equitable  repli- 
cation as  to  the  fifth  plea,  and  the  defendants  demur  thereto. 

The  defendants  further  plead  (24th)  to  this  count  except 
as  to  $200,010,  payable  in  debentures  ;  that  work  was  done 
to  the  amount  of  $200,010,  which  work  is  included  in  this 
and  the  sixth  counts  ;  that  it  requires  all  the  debentures  to 
pay  for  that  work  ;  that  the  work  was  no  part  of  the  ordi- 
nary expenditure,  and  that  no  by-law  was  passed  or  rate 
imposed  other  than  the  by-law  No.  57,  set  out  in  the  third 
plea,  which  authorised  the  making  the  agreement,  &c.,  and 
that  the  defendants  never  had  any  means  to  satisfy  the 
claim. 

The  sixth  count  is,  that  in  consideration  that  plaintiffs 
would  grade,  &c.,  and  do  all  extra  worh  ordered  by  the 
engineer  in  excess  of  the  contract  the  defendants  agreed  to 
pay  the  plaintiffs  for  such  extra  work  ;  that  plaintiffs  did 
large  quantities  of  extra  work  under  the  engineer's  order, 
and  that  the  defendants  have  not  paid  for  the  same.  The 
defendants  plead  to  this  count  (13)  a  plea  precisely  similar  to 
the  fifth  plea,  viz.,  the  absence  of  any  certificate  of  the 
engineer,  and  they  also  plead  the  21st,  23rd,  and  24th 
pleas,  already  pleaded  to  the  second  count. 

The  plaintiffs  reply  on  equitable  grounds  as  to  the  second 
count,  and  so  far  as  extra  work  ordered  by  the  engineer  is 
concerned,  they  further  reply  to  the  5th,  13th,  21st,  and  23rd 
pleas  that  defendants  covenanted  in  the  contract  that  the 
same  should  be  paid  for  notwithstanding  any  thing  contained 
in  the  contract  to  the  contrary. 

The  plaintiffs  demur  to  the  24th  plea. 
In  both  the  second  and  sixth  counts  it  is  averred  gene- 
rally that  all  conditions  were  performed  and  fulfilled,  and 
all  things  happened  and  were  done  to  entitle  the  plain- 
tiffs to  the  performance  of  the  agreement  by  the  defendants. 
I  think  this  averment  is  to  be  construed  as  if  it  had  expanded 
on  the  record,  every  condition  contained  in  the  contract  pre- 
cedent to  the  plaintiffs'  right  of  recovery,  and  stated  a  compli- 
ance with,  or  fulfilment  of  such  condition.  The  declaration 
would  be  bad  unless  it  were  held  to  contain  such  a  statement. 
Therefore  the  plaintiffs  must  be  taken  to  have  averred 
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that  the  work  done  had  been  certified  by  the  defendants* 
engineer,  and  this  as  well  as  to  extras  as  to  the  contract 
work,  for  the  contract  declares  that  the  plaintiffs  are  not 
entitled  to  receive  payment  for  extras  until  the  work  in 
respect  of  which  they  shall  be  made  shall  be  certified  by  the 
engineer,  and  also  that  the  ordering  extras  should  not 
invalidate  the  covenants,  but  the  extras  should  be  held  to 
be  included  in  those  covenants.  The  5th,  13th,  21st 
and  23rd  pleas  therefore  are  only  traverses  of  a  material 
averment  in  the  declaration,  numely,  the  fulfilment  of  the 
condition  precedent  as  to  the  certificate  of  the  engineer,  by 
which  traverse  there  was  a  complete  issue  between  the  par- 
ties upon  this  particular  matter,  and  it  would  seem  the 
plaintiffs  could  not  reply  new  matter.  But  they  have  replied, 
admitting  the  traverse  to  be  true,  and  that  the  declaration 
cannot  be  sustained.  The  evidence  which  would  prove  the 
replication  would  therefore  falsify  the  declaration,  and  this 
shews  that  the  replication  is  a  departure,  being  the  con- 
verse of  what  is  said  by  Tindal,  C.  J.,  in  Smith  v.  Nichols, 
5  Bing.  ]Sr.  0.  218.  That  departure  is  a  ground  of  demurrer 
since  the  C.  L.  P.  Act  is  established  by  Bartlett  v.  Wells,  31 
L.  J.  Q.  B.  57,  and  is  distinctly  recognised  in  the  case 
cited  by  Mr.  Harrison,  of  Brine  v.  The  Great  Western 
Railway  Co.,  8  Jur.  IST.  S.  410,  and  which  case  I  think  on 
other  grounds  is  in  the  defendants'  favour.  I  refer  also  to 
the  Thames  Ironworks  Co.  v.  The  Royal  Mail  Steamer 
Packet  Co.,  8  Jur.  N.  S.  100.  As  a  legal  answer,  therefore, 
I  think  this  replication  clearly  bad ;  and  as  a  replication  on 
equitable  grounds,  I  am  of  the  same  opinion.  The  reason  is 
well  suggested  by  considering  the  case  of  Davis  v.  Mar- 
shall, 7  Jur.  N.  S.  1247,  where  the  replication  on  equitable 
grounds  answered  the  plea,  and  thereby  left  the  plaintiffs' 
right  of  action  as  stated  in  the  declaration  unanswered,  and 
in  full  integrity,  while  in  the  present  case  the  plea  is  only 
answered  by  shewing  that  the  plaintiff  has  misstated  his 
cause  of  action  in  the  declaration, 

I  also  think  the  further  replication  to  these  pleas  is  bad.  It 
is  founded  on  a  stipulation  contained  in  the  latter  part  of 
the  contract  in  the  following  words :  "  and  it  is  hereby 
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agreed  that  all  extra  work  ordered  to  be  done  by  the 
engineer  or  his  assistant  in  excess  of  the  work  hereinbefore 
referred  to  shall  be  paid  by  the  parties  of  the  first  part 
notwithstanding  any  thing  to  the  contrary  contained  in  this 
agreement.''  It  does  not  appear  to  me  that  this  provision 
limited  expressly  to  payment  overrides  the  stipulation  in  the 
previous  part  of  the  contract  which  makes  the  engineer's 
certificate  necessary  to  the  plaintiffs'  right  to  be  paid  for 
any  work  at  all.  The  parties  have  agreed  that  the  engineer 
shall  be  the  sole  judge,  how  much  work  is  done,  and 
whether  it  is  done  conformably  to  the  specifications  or  orders 
of  the  engineer,  and  I  think  it  not  an  inevitable  construc- 
tion, and  if  not,  certainly  not  a  reasonable  one,  of  this 
stipulation,  that  it  should  throw  every  thing  at  large,  as  to 
quantity,  quality,  time  and  performance  of  the  work,  or  as 
to  price.  There  is  nothing  at  variance  with  the  stipulation 
that  the  plaintiffs  shall  be  paid  for  extra  work,  notwithstan- 
ding any  thing  in  the  agreement,  in  holding  that  the  amount 
which  the  plaintiffs  are  entitled  to  claim  for  such  extra 
work  shall  be  ascertained,  estimated  and  determined,  accor- 
ding to  the  conditions  previously  expressed  and  made 
applicable  to  all  work  done  in  pursuance  of  the  contract. 

As  to  the  twenty-fourth  plea  it  is  in  my  judgment  deter- 
mined by  the  case  of  Scott  v.  The  Township  of  Peterborough, 
already  referred  to.  The  defendants  must  have  judgment 
on  the  demurrer  to  that  plea. 

The  fourth  count  states  that  in  consideration  that  plain- 
tiffs would  grade,  &c.,  certain  roads  for  defendants ;  defen- 
dants agreed  to  pay  them  $200,010  in  debentures  ;  that 
although  defendants  did  deliver  to  plaintiffs  for  work  done 
under  the  agreement  certain  pretended  debentures,  yet  such 
debentures  were  at  the  time  of  the  delivery  thereof  by 
defendants  to  plaintiffs,  to  the  knowledge  of  defendants, 
and  in  fraud  of  plaintiffs,  illegal  and  void,  whereby  plaintiffs 
were  put  to  trouble  and  expense  in  procuring  the  passing,  of 
an  act  of  the  legislature  to  legalize  the  same. 

The  eighth  plea  to  this  count  states  that  the  agreement  is 
contained  in  the  deed  set  out  in  the  third  plea,  and  refers  to 
by-law  No.  57,  set  out  also  in  that  plea,  and  avers  that  the 
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debentures  delivered  by  defendants  to  plaintiffs  as  stated  in 
the  4th  count  were  the  debentures  issued  under  the  by-law, 
which,  according  to  the  deed,  were  to  be  paid  to  plaintiffs, 
^and  that  such  debentures  were  in  all  respects  as  authorised 
by  the  by-law,  and  were  as  good  and  valid  as  by  law  could 
be  made  under  that  authority.  That  the  defendants  are  and 
then  were  a  municipal  corporation  under  the  Consolidated 
Statute  U.  C,  ch.  54 ;  that  the  by-law  was  passed  on  the 
29th  of  January,  1859;  that  the  debentures  were  delivered 
to  the  plaintiffs  in  payment  of  work  done  under  the  deed, 
which  work  was  performed  in  the  municipal  year,  1861,  and 
the  amounts  payable  for  the  same  became  due  in  the  muni- 
cipal year  in^which  the  work  was  performed.  That  no  part 
thereof  is  the  ordinary  expenditure  of  the  present  or  any 
other  municipal  year.  That  this  action  was  commenced  on 
the  14th  of  March,  1862,  during  the  present  municipal 
year  ;  that  the  by-law  IS  o.  57  was  the  only  by-law  passed 
in  respect  to  this  matter,  and  no  rate,  &c.,  was  imposed  for 
the  expenditure  except  under  that  by-law  :  that  defendants 
had  no  authority  but  that  by-law  to  make  the  deed,  and 
have  no  moneys  or  debentures  applicable  to  the  payment  of 
the  plaintiffs  for  this  work  except  the  debentures  issued 
under  that  by-law. 

The  plaintiffs  have  demurred  to  this  plea,  and  have  also 
replied  that  the  debentures  were  void,  because  the  by-law 
was  void,  as  it  had  not  received  the  sanction  of  a  majority 
of  the  ratepayers. 

The  defendants  have  demurred  to  this  replication,  and 
have  also  rejoined  that  the  by-law  and  debentures  are  the 
,  same  as  those  mentioned  in  the  statute  24  Vic,  ch.  52. 

To  this  rejoinder  the  plaintiffs  have  demurred. 

I  have,  not  without  doubt,  arrived  at  the  conclusion  that 
the  eighth  plea  contains  no  sufficient  answer  to  the  fourth 
count,  which  claims  unliquidated  damages  on  the  ground  that 
after  the  plaintiffs  had  done  a  portion  of  the  work  they  con- 
tracted to  perform  for  the  defendants,  the  defendants  gave 
them  as  payment  pretended  debentures,  which,  to  defendants' 
knowledge  and  in  fraud  of  plaintiffs,  were  illegal  and  void. 
The  deed  contains  the  plaintiffs'  agreement  to  do  certain 
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work  for  defendants  "  payable  in  the  debentures"  of  defen- 
dants, "  at  par,  to  be  issued  under  the  authority  of  the  said 
by-law  No.  57,"  and  it  further  states  the  defendants'  agree- 
ment to  pay  in  such  debentures,  making  monthly  advances 
during  the  progress  of  the  work  by  way  of  instalments 
according  to  the  quantity  of  work  done,  and  certified  by  the 
defendants'  engineer.  The  plea  asserts  that  the  debentures 
mentioned  in  this  count  were  issued  under  the  by-law  and 
were  in  all  respects  as  authorised  by  the  by-law,  and  were 
as  good  and  valid  as  could  be  made  or  issued  under  its 
authority,  but  it  does  not  deny  that  they  were  illegal  and 
void,  nor  that  they  knew  it,  nor  that  they  paid  them  in 
fraud  of  plaintiffs.  The  defendants  rely  on  its  being  the 
duty  of  the  plaintiffs  to  see  that  the  by-law  was  a  legal 
authority  for  issuing  the  debentures,  and  that  as  it  was  not 
valid,  they  the  defendants  did  no  wrong,  and  are  not  liable 
in  damages  to  the  plaintiffs  for  knowingly  and  in  fraud  of 
the  plaintiffs  paying  them  with  illegal  debentures,  of  which 
the  plaintiffs  could  only  obtain  a  legalization  by  act  of  par- 
liament after  incurring  trouble  and  expense. 

The  objection  suggested  in  the  subsequent  pleadings  to 
the  validity  of  the  by-law  is  not  apparent  on  its  face ;  and, 
referring  to  the  legalizing  act,  (24  Yic,  ch.  52,)  it  seems  that 
the  defects  lay  outside  the  by-law,  and  consisted  in  a  want  of 
formality  in  promulgating  it  after  it  was  submitted  to  the 
ratepayers,  and  in  the  addition  of  the  aggregate  number  of 
votes.  It  may  be  doubtful  whether,  if  the  by-law  was  on 
the  face  of  it  sufficient,  the  plaintiffs  were  compelled  to 
enquire  further,  but  however  this  may  be,  the  plea  does  not 
in  my  judgment  answer  the  matter  charged,  or  excuse  or 
justify  the  issuing  on  payment  of  work  accepted  and  certified 
by  defendants'  engineer,  debentures  which  the  defendants 
knew  were  illegal,  and  which  in  fraud  of  plaintiffs  they 
issued  as  payment  in  fulfilment  of  their  agreement.  It  is 
not  in  direct  terms,  at  least,  averred  in  the  plea  that  the 
plaintiffs  received  these  debentures,  knowing  the  insufficiency 
of  the  by-law,  which  apparently  was  valid  ;  for  the  omissions 
which  rendered  it  illegal,  or  at  all  events  doubtful,  were 
neglects  or  misfeasances  of  the  defendants'  own  officers,  of 
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which  the  defendants  may  be  presumed  to  have  been  cogni- 
zant. On  the  other  hand,  as  the  declaration  asserts  that  the 
defendants  knew  the  objections  and  issued  the  debentures  in 
fraud  of  the  plaintiffs,  there  must  have  been  at  least  a 
suppressio  veri  on  the  defendants'  part  if  this  allegation  be 
true.  I  cannot  admit  a  distinction  between  the  defendants 
as  a  municipal  corporation  and  the  council  their  governing 
body.  The  acts  of  the  latter  if  illegal  or  in  bad  faith  are 
the  defendants'  acts,  and  if  their  bad  faith  or  deception  is  com- 
plained of  in  regard  to  acts  to  be  done  by  them  in  perform- 
ance of  a  contract  'pro  tanto  executed  for  their  benefit  by 
the  plaintiffs,  it  does  not  appear  to  me  to  be  a  sufficient 
answer  for  defendants  to  say,  that  they  knew  the  debentures 
with  which  they  paid  for  the  work  were  bad,  but  under  the 
by-law,  which  was  their  authority  for  contracting,  they  could 
give  no  better.  I  perceive  no  greater  difficulty  in  holding 
the  defendants  liable  for  such  a  wrong  than  there  was  in 
holding  a  corporation  liable  for  publishing  a  libel  as  was 
done  in  Whitfield  v.  The  S.  E.  R.  W.  Co.,  (E.  B.  &.  E. 
115,)  and  though  the  distinction  between  this  case  and  Scott 
V.  The  County  of  Peterborough,  and  Mellish  v.  The  Town 
Council  of  Brantford  is  this,  I  deem  it  substantial,  and 
though  not  free  from  doubt,  I  think  the  plea  bad.  This 
opinion  renders  it  unnecessary  to  consider  the  demurrer 
arising  on  the  replication  and  rejoinder. 

The  eighth  count  is  in  the  common  indebitatus  form  for 
work  and  materials,  money  paid,  interest,  and  on  an  account 
stated. 

To  so  much  of  this  count  as  relates  to  work,  materials, 
and  money  paid,  the  defendants  plead  (20th  plea)  that  the 
claim  is  for  work  and  materials  done  and  provided  upon  the 
roads,  &c.,  in  the  deed  in  the  third  plea  mentioned,  and 
money  paid  for  other  works  connected  with  those  roads. 
That  the  said  works,  &c.,  were  done,  &c.,  part  in  the  muni- 
cipal year  of  1860,  and  the  residue  in  the  municipal  year  of 
1861,  and  no  part  in  the  municipal  year  of  1862.  That  the 
claim  is  composed  in  part  of  debts  incurred  after  the  making 
of  the  deed,  and  which  fell  due  in  the  municipal  year  of 
1860,  and  the  residue  is  composed  of  debts  incurred  after 
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the  making  of  the  deed,  which  fell  due  in  the  municipal 
year  1861,  and  that  no  part  of  the  claim  pleaded  to  fell  due 
in  the  municipal  year  1862.  That  the  defendants  are  and 
were  at  the  several  times  a  municipal  corporation  under  the 
statute  ;  that  the  claim  pleaded  to  was  no  part  of  their  ordi- 
nary or  necessary  expenditure  for  the  present  or  other  muni- 
cipal years ;  and  that  the  action  was  commenced  the  14th 
of  March,  1862  ;  that  no  by-law  was  passed  relative  to  this 
matter  other  than  the  by-law  No.  57,  and  no  rate  was 
imposed  for  the  said  purposes  except  by  that  by-law ;  that 
plaintiffs  did  work  under  the  deed  set  out  in  the  third  plea 
other  than  the  claim  herein  pleaded  to,  to  the  amount  of  all 
the  debentures  authorised  by  the  by-law  ;  that  the  work  is 
included  in  plaintilfs'  claim  in  the  second  and  sixth  counts, 
and  defendants  have  paid  to  plaintiffs  $195,793  in  deben- 
tures issued  under  the  by-law,  and  are  liable  to  plaintiffs  for 
the  residue  of  the  work  to  the  full  amount  of  the  residue  of 
the  debentures,  and  defendants  have  no  other  moneys, 
debentures  or  funds  applicable  to  the  payment  of  the  plain- 
tiffs' claim. 

The  plaintiffs  demur  to  this  plea. 

I  think  the  decisions  in  our  own  courts  already  referred 
to  govern  this  demurrer  also,  and  renders  it  unnecessary 
while  they  remain  in  force  to  discuss  the  question. 

The  result  in  my  opinion  is,  that  the  defendants  should 
have  judgment  on  the  demurrer  to  the  third  plea.  Also,  on 
the  demurrer  to  the  equitable  replication  to  the  fifth, 
thirteenth,  twenty-first,  and  twenty-third  pleas.  Also,  on 
the  demurrer  to  the  further  replication  to  the  same  pleas. 
Also,  on  demurrer  to  the  twenty-fourth  plea.  Also,  on  the 
demurrer  to  the  20th  plea.  And  that  the  plaintiffs  should 
have  judgment  on  the  demurrer  to  the  eighth  plea. 

Per  cur. — Judgment  accordingly. 
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During  this  term  the  following  gentlemen  were  called  to 
the  bar:  George  Carr  Shaw,  Ji\MES  Alexander  Mc- 
Glashan,  James  Benson,  Charles  Robert  Horne,  James 
Frederick  Smith,  Junr.,  Donald  McLennan,  Edward 
Penton,  Britton  Bath  Osler,  James  Fletcher  Cross, 
AsHTON  Fletcher,  Joseph  John  Curran,  Robert  Sulli- 
van, James  Kirkpatrick  Kerr,  John  James  Bleecker 
Flint,  AYilliam  Hamilton  Jones. 
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RULE  OF  COURT. 


The  following  rule  was  read  in  court : 

Trinity  Term,  26  Victoria. 

(  Queen's  Bench. 
In  the  I  Q^^^^^^ 

It  is  ordered,  that  in  appeals  from  the  county  courts,  in 
all  cases  when  the  bond  required  by  the  sixty-seventh  and 
sixty-eighth  sections  of  the  "  County  Courts  Act"  is  exe- 
cuted, perfected,  and  produced  to  the  judge  of  the  county 
court,  w^hose  decision  is  appealed  from,  as  required  by  the 
said  statute,  on  or  before  the  first  day  of  the  term  of  the 
court  appealed  to  next  after  the  date  of  such  bond,  the  case 
appealed  shall  be  set  down  to  be  heard  on  the  first  or  second 
paper  day  of  such  term ;  and  that  if  the  case  be  not  so  set 
down  the  appeal  shall  be  considered  and  treated  as  aban- 
doned, and  the  party  in  whose  favour  the  decision  of  the 
court  below  has  been  pronounced  shall  be  at  liberty  to 
proceed  in  the  cause  as  if  no  proceeding  to  appeal  the  same 
had  been  taken. 

(Signed,)        A.  McLEAN,  Q.  J. 

KOBT.  E.  BURNS,  J. 
JOHN  H.  HAGARTY,  J, 
W.  H.  DRAPER,  Q.  J.  0.  P. 
WM.  B.  RICHARDS,  J. 
JOS.  C.  MORRISON,  J. 
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Present : 

The  Hon.  William  Henry  Draper,  C.  B.,  C.  J. 
"      "    William  Buell  Richards,  J. 
"      "    Joseph  Curran  Morrison,  J. 


Weegan  v.  McDiarmid. 

Taxes — Sale  for — Redemption — A  conveyance  hy  a  sheriff  more  than  two  years 
after  the  sale  under  3  Vic.,  ch.  46,  confirmed. 

Held,  that  the  statute  3  Vic,  ch.  46,  does  not  limit  the  period  within  which. 

a  sheriflf's  deed  for  a  sale  for  taxes  should  be  given  to  two  years  from  the 

date  of  sale,  the  extension  of  two  years  (instead  of  one  as  before)  being 

more  for  the  benefit  of  proprietors  to  redeem. 
Held,  also,  that  the  points  decided  in  the  case  of  Hamilton  v.  McDonald, 

22  Q.  B.  U.  C.  136,  were  not  open  for  discussion  in  this  court. 

Ejectment  for  No.  37,  3rd  concession  of  Osgoode.  Plain- 
tiff's title  was  as  grantee  of  the  Crown ;  defendant's,  under 
a  sheriff's  sale  for  taxes.  It  appeared  the  taxes  on  this  lot 
were  paid  up  to  the  1st  of  July,  1828.  On  the  17th  of 
September,  1836,  the  treasurer  returned  it  in  arrear  for 
eight  years'  taxes.  This  was  approved  in  open  court,  and 
the  clerk  of  the  peace  was  ordered  to  issue  a  warrant  on  the 
20th  of  September,  1836,  and  on  that  day  he  issued  his 
warrant  accordingly  for  eight  years'  taxes  up  to  the  1st  of 
July,  1836.  On  the  19th  June,  1839,  the  sheriff  made  the 
sale,  and  on  the  4th  of  June,  1840,  he  published  a  list  of 
the  lands  sold  by  him  on  the  19th  of  June,  1839,  in  pursu- 
ance of  the  statute  of  Upper  Canada,  3  Vic,  ch.  46,  sec.  1, 
and  he  executed  the  deed  to  the  purchaser  on  the  11th 
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of  November,  1842.  Several  objections  were  made  to  the 
rigbt  of  defendant  under  this  sale,  but  they  were  overruled, 
and  the  jury  rendered  a  verdict  for  the  defendant,  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  plaintiff. 

During  this  term  (Michaelmas,  26  Yic.)  Cromhie  ap- 
plied for  a  rule  nisi^  on  the  leave  reserved,  or  for  a  new 
trial  for  misdirection. 

Draper,  C.  J. — With  one  exception  we  consider  the  objec- 
tions raised  have  been  already  met  and  disposed  of  by  the 
judgment  of  the  Court  of  Queen's  Bench,  in  a  case  of 
Hamilton  et  al.  v.  McDonald,  (22  Q.  B.  U.  C.  136,)  decided 
last  term.  If  dissatisfied  with  that  judgment,  the  plaintiff 
must  appeal  against  our  following  it,  which  we  shall  do  with- 
out treating  the  question  so  disposed  of  as  open  for  discussion. 

The  other  objection  is,  that  the  statute  3  Vic,  ch. 
46,  sec.  1,  among  other  things  provides  and  enacts, 
"  that  it  shall  and  may  be  lawful  for  the  said  sheriff 
within  two  years  after  the  date  of  such  advertisement  to 
convey  to  the  respective  purchasers  ;"  that  the  sale  in  this 
case  was  on  the  19th  of  June,  1839,  the  advertisement  on 
the  4th  of  June,  1840,  and  the  deed  not  until  the  11th 
of  November,  1842,  and  therefore  the  deed  not  having 
been  made  within  two  years  from  the  4th  of  June, 
1842,  it  was  void  and  no  title  passed  to  the  defendant, 
and  therefore  the  plaintiff  should  have  a  verdict. 

If  we  entertained  any  doubt  on  this  question  we  would 
grant  a  rule,  but  as  we  really  feel  no  difficulty  upon  it 
we  may  as  well  give  our  reasons  briefly,  in  the  first 
instance,  allowing  the  defendant  to  appeal  against  our 
decision. 

As  the  law  stood,  independently  of  this  act,  and  those 
referred  to  in  the  preamble  to  it,  every  proprietor  of  a 
lot  sold  for  taxes  might  within  twelve  calendar  months  from 
the  time  of  the  sale,-  redeem  the  same  by  paying  the  amount 
levied,  and  the  expense  of  the  levy  with  20  per  cent,  in 
addition,  in  default  of  which  redemption  the  sheriff,  at  the 
expiration  of  twelve  calendar  months  was  to  execute  a  con- 
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veyance  to  the  purchaser  (6  Geo.  IV.,  ch.  T,  sees.  17,  18.) 
Acpording  to  that  law  the  owner  could  only  have  redeemed 
in  this  case  within  twelve  months  from  the  19th  June,  1839. 
Now,  the   act  of  3  Vic,  expressly  legalises  the  sales 
made  by  the  sheriff  of  Ottawa  on  this  day,  though  not  in 
conformity  with  the  acts  7  W.  IV.,  ch.  19,  and  1  Vic,  ch. 
20  ;  and  though  it  was  not  passed  until  the  10th  of  Febru- 
ary, 1840,  and  the  notice  or  advertisement  issued  by  the 
sheriff  was  not  given  until  the  4th  of  June,  1840,  so  that 
proprietors  of  lots  sold  on  the  19th  of  June,  1839,  who 
might  deem  the  sale  illegal  until  they  became  aware  of  the 
passing  of  the  act  3  Vic,  would  not  have  the  benefit  inten- 
ded of  one  year  from  the  date  of  the  sale  for  the  redemp- 
tion of  their  lands.     Looking  at  this  consideration,  and 
further,  finding  no  reference  to  the  right  of  redemption  in 
the  act  of  3  Vic,  we  are  of  opinion  that  the  true  object  of 
the  enactment  that  the  sheriff  might,  within  two  years  from 
the  date  of  the  advertisements,  convey,  was  to  afford  the 
extended  time  of  two  years  to  the  proprietors  to  redeem. 
This  opinion  is  confirmed  by  the  observation  that,  without 
the  enactment,  the  sheriff  had  the  power  to  convey  under 
the  6th  Geo.  IV.,  at  any  time  after  the  expiration  of  twelve 
calendar  months  from  the  sale,  and  that  this  enactment 
even  literally  construed  does  not  take  away  that  power,  but 
only  enables  him  to  sell  within  that  period.    We  do  not 
therefore  see  any  reason  for  holding  that  the  sheriff 's  deed 
is  void  because  not  made  within  the  two  years,  and  the  mis- 
chief of  a  contrary  construction  is  so  obvious  that  we  think 
we  should  not  give  so  much  colour  to  it  as  might  be  implied 
from  our  granting  a  rule  nisi. 


Per  cur. — Rule  refused. 
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Derbishire  et  al.  V.  Feehan  ET  AL. 

Issues  in  law  and  in  fact  on  pleas — Finding  of  jury  in  plaintiffs'  favour,  a 
decision  of  the  case — -Demurrer — Pleading , 

Where  issues  in  law  and  in  fact  were  joined  on  the  same  pleas,  and  the 
issues  of  fact  were  tried  first,  and  found  by  the  jury  for  the  plaintiff,  and 
no  motion  was  made  to  set  aside  the  verdict ;  upon  the  issues  in  law 
coming  up  for  argument  the  court  declined  to  hear  them,  it  being  con- 
sidered useless  and  unnecessary  to  determine  pleas  to  be  good  in  law, 
which  had  been  found  bad  in  fact. 

Declaration  on  a  promissory  note  for  $830  at  three 
months,  made  by  S.  Mcllroy,  endorsed  by  D.  K.  Feehan 
and  J.  G.  Bowes. 

The  defendant  Bowes  pleaded,  1st,  that  after  the  accruing 
of  the  debt,  and  before  action,  the  defendant  Feehan 
endorsed  and  delivered  to  the  plaintiff  several  promissory 
notes,  bills  of  exchange  and  sums  of  money,  who  accepted 
the  same  in  satisfaction  of  the  cause  of  action  in  this 
case. 

2nd.  That  the  note  sued  upon  was  endorsed  by  him, 
Bowes,  as  surety,  and  as  an  accommodation  for  Feehan, 
without  value  as  the  plaintiff  well  knew,  and  the  plaintiff 
without  the  knowledge  or  consent  of  Bowes,  and  in  con- 
sideration of  the  promissory  notes,  bills  of  exchange  and 
money,  (in  the  first  count  mentioned,)  agreed  to  give  and 
gave  time  to  Feehan,  whereby  he,  Bowes,  was  released. 

To  the  first  plea  the  plaintiffs  demurred  on  the  grounds, 

1st.  That  it  was  not  alleged  that  the  promissory  notes 
and  acceptances  alleged  to  have  been  delivered  to  the  plain- 
tiffs for  and  on  account  of  the  said  debt,  have  been  paid,  or 
that  they  have  not  yet  become  payable,  or  that  they  have 
been  endorsed  over  by  the  plaintiffs. 

2nd.  That  the  promissory  notes,  acceptances,  and  money 
are  not  alleged  to  have  been  delivered  in  satisfaction  of  the 
causes  of  action,  nor  that  there  was  any  agreement  that  the 
same  should  be  accepted  in  such  satisfaction. 

And  to  the  second  plea, 

1st.  That  it  is  not  alleged  that  the  plaintiffs  agreed  to  ex- 
tend time  to  D.  K.  Feehan,  or  that  they  did  extend  time 
beyond  the  maturity  of  the  note  in  the  declaration  mentioned* 
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2nd.  That  no  binding  agreement  to  extend  time  is  shewn, 
inasmuch  as  the  promise  charged  is  stated  to  have  been 
upon  an  executed  consideration  which  is  not  alleged  to  have 
moved  at  the  request  of  the  plaintiffs. 

(7.  S.  Patterson  appeared  on  behalf  of  the  plaintiffs,  and 
Unglish  on  behalf  of  the  defendant  Bowes,  to  argue  the 
case,  when  it  was  stated  that  issue  had  been  joined  on  the 
pleas  demurred  to,  and  that  the  cause  had  been  tried  and 
a  verdict  found  thereon  for  the  plaintiffs  ;  the  court  therefore 
refused  to  hear  the  demurrers  argued  for  the  following 
reasons : 

Draper,  C.  J. — In  this  case  when  the  demurrer  came  on 
to  be  argued,  it  was  stated  that  the  two  pleas  which  had 
been  demurred  to  had  been  tried  at  the  last  assizes,  the 
plaintiffs  having  joined  issue  upon  them,  and  that  the  issues 
had  been  found  in  the  plaintiffs'  favour. 

The  court  declined,  on  its  being  admitted  by  the  defend- 
ants' counsel  that  this  statement  was  true,  to  hear  the  de- 
murrer argued  for,  as  the  pleas  were  determined  by  the  ver- 
dict to  be  untrue,  and  no  motion  had  been  made  for  a  new 
trial,  it  was  apparently  useless  and  unnecessary  to  decide  as 
to  the  sufficiency  of  pleas  in  point  of  law  which  were  false  in 
fact. 

I  have  not  found  any  case  in  point.  The  nearest  is 
Sheehy  v.  The  Professional  Life  Assurance  Co.,  13  C.  B.  802. 
There  the  defendants  had  demurred  to  the  plaintiff*s  surre- 
joinder and  had  joined  issue  thereon,  and  the  court  gave 
judgment  for  the  plaintiff  on  the  demurrer,  holding  the  plea 
to  be  bad.  The  plaintiff's  counsel  then  moved  to  rescind 
the  judge's  order,  to  traverse  and  to  demur  to  the  surre- 
joinder. But  this  the  court  refused,  Jervis,  G.  J.,  observing  : 
"  If  we  could  be  absolutely  certain  that  the  plea  is  bad  no 
injustice  would  be  done  by  ordering  that  the  traverse  of  the 
surrejoinder  be  struck  out;  but  we  cannot  deprive  the  de- 
fendant of  the  writ  of  error,  and  it  may  turn  out  that  the 
plea  is  good  and  that  the  surrejoinder  also  is  good,  but  not 
true."  The  observations  as  to  the  possible  goodness  of  the 
pleadings,  refer  to  the  fact  that  the  judgment  of  the  court 
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miglit  be  reversed  on  a  writ  of  error,  and  for  that  reason  the 
plaintiff  might  try  the  issue  in  fact  on  the  surrejoinder :  that 
if  it  were  held  good  and  were  also  found  true  he  might  ulti- 
mately obtain  judgment. 

But  in  this  case,  if  the  pleas  were  held  good  after  argu- 
ment it  would  not  make  them  true,  and  there  is  neither  error 
nor  appeal  to  another  tribunal  against  the  verdict  of  the 
jury  to  which  the  defendant  has  submitted  by  not  moving 
against  it.  I  continue  to  think,  therefore,  we  should  not 
hear  the  argument  of  the  demurrer.  The  plaintiffs  can  by 
a  proper  proceeding  relieve  themselves  from  any  difficulty 
which  the  demurrer  being  on  the  record  may  present.  They 
obtained  the  leave  to  take  issue  and  demur,  and  having  suc- 
ceeded on  the  issue  may  obviate  further  delay  by  obtaining 
leave  to  withdraw  their  demurrer,  or  perhaps  by  waiving  it. 
Nothing  but  a  question  of  costs  is  concerned. 

Per  cur, — Judgment  accordingly. 


Carveth  v.  Fortune. 

Award — Submission — Legality  of— Setting  aside. 

Upon  a  submission  to  arbitration  to  determine  the  damage  sustained  by  the 
plaintiff  by  reason  of  the  taking  and  detention  by  the  defendant  of  a  cer- 
tain schooner,  the  arbitrators  awarded  the  sum  of  $2200.65,  and  among 
other  items  $40  for  travelling  and  law  expenses. 

Upon  a  motion  to  set  aside  the  award,  the  court,  without  admitting  the 
legality  of  the  charge,  refused  to  interfere,  it  being  the  duty  of  the  party 
objecting  to  the  award  to  apply  to  a  judge  upon  affidavit  to  revoke  the 
submission,  and  not  to  content  himself  with  merely  objecting  to  the 
allowance  of  the  item  by  the  arbitrator. 

The  pleadings  in  this  case  are  reported  in  the  current 
volume  of  the  reports  of  this  court,  page  360.  ^  new  trial 
having  been  granted,  the  case  was  again  tried  at  the  assizes 
held  at  Cobourg,  in  October  last,  before  Draper,  C.  J.  The 
bond  of  submission  and  the  award  in  favour  of  plaintiff, 
amounting  to  $2200.65,  were  put  in  and  proven.  The  de- 
fendant called  one  of  the  arbitrators,  who  stated,  that 
amongst  other  items,  the  sum  of  $40  was  allowed  to  the 
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plaintiff,  and  included  in  the  award,  for  law  and  travelling 
expenses,  against  the  remonstrance  of  the  defendant's  coun- 
sel. It  further  appeared  there  was  no  evidence  given  before 
the  arbitrators  as  to  law  expenses,  but  there  was  as  to  the 
travelling  expenses. 

Defendant's  counsel  contended  the  award  was  bad,  and 
wholly  void,  as  the  item  "  law  and  travelling  expenses  "  was 
clearly  beyond  the  jurisdiction  of  the  arbitrators^.  The 
learned  Chief  Justice  overruled  the  objection,  but  gave  leave 
to  the  defendant  to  move  to  enter  a  nonsuit  on  it. 

During  Michaelmas  Term  J.  H.  CameroUj  Q.  0.,  moved 
to  enter  a  nonsuit,  or  for  a  new  trial,  on  the  ground  that  the 
arbitrators  took  into  consideration  and  awarded  upon  matters 
not  submitted  to  them ;  that  in  consequence  there  was  no  " 
award,  the  award  being  for  a  single  sum,  and  if  bad  in  part 
was  bad  in  the  whole. 

During  the  term  D.  Bethune  shewed  cause,  and  contended 
that  the  terms  of  the  submission  were  broad  enough  to  cover 
the  item  allowed  by  the  arbitrators.  By  the  submission  the 
parties  agreed  to  refer  it  to  the  arbitrators  to  determine  the 
price  or  sum  which  the  defendant  should  pay  to  the  plaintiff 
for  the  loss  sustained  by  the  plaintiff  in  being  deprived  of 
the  use  and  advantage  of  the  schooner  "  Defiance,"  during 
the  navigation  of  the  year  1860  ;  that  this  means  something 
more  than  the  mere  profit  made  by  the  vessel,  and  that 
travelling  expenses  going  to  and  fro  to  recover  possession  of 
the  vessel  was  a  loss  incurred  by  the  plaintiff  in  consequence 
of  being  deprived  of  the  vessel  by  the  defendant.  That 
<*  being  deprived  of  the  use  and  advantage  of  the  vessel," 
and  of  the  vessel  itself,  meant  substantially  the  same  thing. 
He  further  urged,  that  if  the  plaintiff  had  brought  trover  or 
trespass  against  the  defendant  for  being  deprived  of  his 
property,  that  these  expenses,  to  a  reasonable  amount,  would 
be  allowed  as  damages  sustained  in  consequence  of  the  de- 
fendant's illegal  act.  He  also  contended  that  the  courts 
would  always  lean  in  favour  of  an  award,  and  would  uphold 
it  against  any  objection  of  this  kind,  particularly  when  the 
item  objected  to  was  so  small  an  amount  compared  with  the 
64  VOL.  XII, 
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whole  sum  awarded.  He  referred  to  Faviell  y.  Railway,  Co.,  2 
Ex.  344  ;  Toby  y.  Lovibond,  5  C.  B.  785  ;  Johnson  y.  Dur- 
ant,  2  B.  &  Ad.  925 ;  Richardson  v.  Nourse,  3  B.  &  Al. 
237;  Bouttilier  y.  Thick,  1  D.  &  R.  366;  Cramp  y. 
Symonds,  7  Moore  434  ;  Jay  v.  Byles,  3  Moore  &  Scott,  86  ; 
Delver  v.  Barnes,  1  Taunt.  48  ;  Wohlenberg  y.  Lageman,  6 
Taunt.  254 ;  Aitcheson  v.  Cargey,  2  Bing.  203 ;  In  re 
Hall  yL  Hinds,  2  M.  &  G.  847  ;  Nicholls  v.  Jones,  6  Exch. 
373  ;  Wright  v.  The  Cromford  Canal  Co.,  1  Q.  B.  98  ; 
Bowes  V.  Fernie,  4  M.  &  C.  164 ;  Seccombe  y.  Babb,  6  M. 
&  W.  129. 

During  the  term,  Cameron,  Q.  C,  supported  his  rule,  and 
contended  that  the  arbitrators  by  the  submission  were  only 
to  consider  what  defendant  should  pay  plaintiff  for  the  loss 
sustained  by  him  by  being  deprived  of  the  use  of  the  schooner, 
not  what  law  expenses  he  may  have  incurred  in  bringing 
actions  about  her,  or  travelling  expenses  in  relation  to  such 
actions ;  that  the  amount  allowed  for  this  purpose  was  clearly 
illegal,  and  that  the  award  as  to  that  was  bad  and  could  not  be 
amended  by  the  court,  it  must  therefore  be  held  to  be  bad  in  the 
whole.  That  if  the  plaintiff  had  endeavoured  to  enforce  the 
award  by  attachment,  and  the  objection  had  been  made,  per- 
haps the  court  might  have  referred  it  back  to  the  arbitra- 
tors to  reconsider,  but  this  would  not  now  be  done,  as  plain- 
tiff had  chosen  to  bring  an  action  to  enforce  it,  and  to  continue 
such  action  for  the  full  amount  after  the  objectionable  item 
had  been  struck  off  by  plaintiff 's  own  consent,  on  the  appli- 
cation to  set  aside  the  award  in  the  Practice  Court.  He 
referred  to  Tandy  v.  Tandy,  9  Dowl.  1044 ;  Bonner  y. 
Charlton,  5  East,  139 ;  Russell  on  Awards,  316  ;  Donlan  y. 
Brett,  4  N.  &  M.,  854,  S.  C,  2  A.  &  E.  344  ;  Moore  v. 
Butlin,  2  N.  P.  436,  S.  C,  7  A.  &  E.  595;  Seccombe  v. 
Babb,  6  M.  &     .  129. 

Richards,  J. — The  general  rule  in  relation  to  arbitrations 
is  thus  laid  down  in  the  head-note  to  Hodgkinson  v.  Fernie 
et  al.,  (3  C.  B.  N.  S.  189 :)  The  decision  of  an  arbitrator 
whether  lawyer  or  layman  is  binding  on  the  parties  both  in 
matters  of  law  and  matters  of  fact,  unless  there  has  been 
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fraud  or  corruption  on  his  part,  or  there  be  some  mistake  of 
law  apparent  on  the  face  of  the  award,  or  of  some  paper 
accompanying  or  forming  part  of  the  award." 

There  is  nothing  on  the  face  of  this  award  to  shew  that 
there  is  any  mistake  of  law  on  the  part  of  the  arbitrators, 
and  there  must  be  such  misconduct  on  the  part  of  the  arbi- 
trators as  to  show  corruption  before  we  can  allow  this  defence. 
Before  the  award  can  be  interfered  with,  a  clear  case  must 
be  made  out,  and  if  it  appears  that  the  arbitrators  merely 
made  a  mistake  which  does  not  appear  on  the  face  of  the 
award,  or  in  other  words,  were  guilty  of  an  error  in  judgment 
in  deciding  on  a  point  brought  before  them,  the  award  will 
not  be  set  aside.  The  parties  having  selected  their  tribunal 
must  abide  by  its  judgment.  I  have  met  with  no  case  which 
decides  that  what  was  done  by  these  arbitrators  would  be  a 
good  ground  for  opposing  this  award,  on  the  contrary,  some 
of  the  more  recent  authorities  seem  to  decide  the  other  way. 

The  question  submitted  to  the  arbitrators  was,  "  what  de- 
fendant should  pay  to  plaintiff  for  the  loss  sustained  by  him 
in  being  deprived  of  the  use  and  advantage  of  the  schooner 
*  Defiance '  by  the  defendant  during  the  season  of  naviga- 
tion of  the  year  1860."  Neither  the  evidence  on  the  trial, 
nor  the  submission  explains  in  any  way  how  the  defendant 
had  deprived  the  plaintiff  of  the  use  of  the  vessel.  One  of  the 
defendant's  witnesses  speaks  of  something  which  happened 
after  the  vessel  had  been  seized  by  the  defendant. 

If  trespass  or  trover  could  have  been  maintained  against 
this  defendant  in  an  action  for  such  seizure,  the  recent 
authorities  shew  that  special  damage  could  have  been  recov- 
ered, if  averred  in  the  declaration.  In  Davis  v.  Oswell,  (7 
C.  &  P.  804,)  an  action  of  trover  for  a  horse,  it  was  laid  as 
special  damage  that  plaintifl*  was  obliged  to  hire  other  horses 
and  was  thereby  put  to  expense.  Parhe,  B.,  allowed  evi-, 
dence  to  go  to  the  jury  of  the  special  damage,  as  it  was  in 
the  declaration. 

In  Bodley  v.  Reynolds,  (8  Q.  B.  779,)  trover  by  a  carpen- 
ter for  loss  of  his  tools,  special  damages,  by  means  whereof 
plaintiff  was  prevented  from  working  at  his  trade  for  a  long 
time,  and  was,  and  is  greatly  impoverished  by  means  of  the 
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premises.  Lord  Denma^i,  in  giving  judgment,  said,  "  "when 
special  damage  is  laid  and  proved,  there  can  be  no  reason  for 
measuring  the  damages  by  the  value  of  the  chattel  converted," 
and  in  that  case  the  jury  allowed  £10  above  the  value  of  the 
goods  taken,  which  v/as  £10. 

In  Wood  V.  Bell,  (5  E.  &  B.  789,)  Bodley  v.  Reynolds  is 
approved  of,  and  Lord  Campbell,  C.  J.,  said,  "whatever  be  the 
measure  of  the  damages  in  cases  of  contract,  we  cannot  say 
that  there  may  not  be  special  damages  in  tort,  beyond  the 
value  of  the  chattel." 

Thomas  v.  Harris,  (1  F.  &  F.  67.)  In  this  case  Bram- 
well,  B.,  after  stating  that  if  the  jury  found  in  a  certain  way 
then  the  plaintiff  was  entitled  to  damages;  he  further  pro- 
ceeds, "  not  only  for  the  value  of  the  stock  and  goods,  and  for 
the  seizure  of  the  crops,  &c.,  which  it  was  not  only  unlawful 
but  wilfully  wrongful  to  sell,  and  compensation  for  the  injury 
sustained  through  his  being  thus  treated,  and  for  the  sale 
by  auction  on  his  premises  ;  but  damages  for  the  wrong, 
taking  all  the  circumstances  into  consideration."  The  reporter 
adds,  that  the  case  was  moved,  but  the  ruling  was  upheld, 
though  a  rule  nisi  was  granted  on  the  question  of  excessive 
damages. 

With  authorities  like  these  before  us,  I  do  not  think  we 
can  say  that  the  arbitrators  acted  corruptly  in  considering 
a  claim  put  forth  by  the  plaintiff  to  be  reimbursed  money 
expended  in  travelling  to  and  fro  to  learn  where  his  vessel 
was,  and  who  had  taken  her  from  the  custody  of  his  captain, 
and  in  whose  possession  she  was,  and  what  steps,  if  any,  he 
could  take  to  recover  possession  of  her.  I  am  not  prepared 
to  say  that  any  equitable  claim  to  cover  such  expenses  might 
not  be  considered  and  allowed  by  the  arbitrators  under  the 
submission.  What  were  the  matters  in  difference  between 
the  parties  referred  to  the  arbitrators  ?  why  the  sum  which 
defendant  ought  to  pay  the  plaintiff  for  depriving  him  of  his 
vessels.  The  submission  does  not  even  limit  them  to  the  dam- 
ages which  plaintiff  had  sustained,  though  that  would  probably 
be  considered  a  reasonable  construction  of  the  reference.  I 
think  it  could  hardly  be  considered  that  he  was  only  to  recover 
simply  what  the  schooner  could  have  made,  for  if  he  had 
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engaged  and  paid  a  crew  for  a  portion  of  the  time  he  might 
properly  say  that  that  was  a  loss  sustained  because  of  the 
vessel  being  taken  from  him,  as  they  could  not  when  the 
vessel  was  away  render  him  any  service  for  the  pay  they 
were  receiving.  On  the  whole,  I  think  the  claim  which  is 
objected  to  is  one  which  in  its  nature  may  be  considered  as 
arising  out  of  the  improper  taking  of  plaintiff's  vessel,  and 
without  deciding  that  it  was  properly  allowed,  I  cannot  say 
that  it  was  improper  for  the  arbitrators  to  consider  it.  The 
modern  doctrine  seems  to  be  that  the  court  should  always 
incline  to  support  awards,  unless  they  appear  to  be  manifestly 
unjust,  and  that  a  liberal  interpretation  should  be  given  to 
submissions,  with  a  view  of  carrying  out  the  intention  of  the 
parties.  Martin,  B.,  in  Nicholls  v.  Jones,  (6  Ex.  379,) 
says  ;  "  Where  there  is  no  fraud  I  shall  always  endeavour  to 
support  awards  so  far  as  I  can,  consistently  with  the  rules  of 
law.  In  the  present  case  the  main  question  depends  upon 
the  construction  of  a  few  words  in  the  submission,  and  no 
doubt  a  liberal  construction  ought  to  be  put  upon  them,  so 
as  to  carry  out  the  intention  of  the  parties."  *  *  h«  *  <<The 
artificial  reasoning  that  one  part  of  an  award  should  be  set 
aside  because  another  part  is  bad  ought  to  be  struggled 
against  as  far  as  possible."  I  cannot  doubt  it  was  the  inten- 
tion of  the  parties  to  this  reference,  that  the  arbitrators 
should  dispose  of  any  reasonable  claims  that  the  plaintiff 
might  make  against  the  defendant  for  damages  in  conse- 
quence of  the  seizing  of  the  vessel.  Any  thing  that  may  be 
fairly  considered  as  a  claim  honestly  put  before  the  arbitra- 
tors under  the  submission,  surely  cannot,  if  taken  into  con- 
sideration by  them,  be  considered  as  vitiating  the  award, 
because  they  may  have  erroneously  considered  that  it,  or 
some  part  of  it,  ought  to  be  allowed  to  the  plaintiff.  I  admit 
(to  apply  to  this  case  the  language  of  Pollock,  C.  B.,  in 
Faviell  v.  Railway  Co.  2  Ex.  349)  if  in  this  matter  "  the 
arbitrators  had  entertained  a  claim  for  damages  for  an  assault 
or  criminal  conversation,''  matters  which  of  course  would  not 
be  within  the  scope  of  the  reference,  the  defendant  might 
with  some  propriety  ask  the  interposition  of  the  court  to 
relieve  him  from  an  award  on  a  matter  which  the  arbitrators 
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had  no  reasonable  ground  to  suppose  they  could  take  into 
consideration. 

The  case  of  Hodgkinson  v.  Fernie,  seems  to  me  to  be  a 
strong  authority  in  favour  of  the  plaintiff.  A  part  of  the 
head-note  reads  as  follows  :  "  Where  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  award  of  an  arbitrator  as  to  the 
amount  of  damages,  and  his  award  included  an  amount  of 
damages  (which  it  was  assumed)  the  plaintiff  was  not 
legally  entitled  to  in  the  action,  the  court  refused  to  inter- 
fere." The  action  was  brought  for  running  down  the  plain- 
tiff's ship,  the  Sultana,"  by  the  negligence  and  unskilful- 
ness  of  defendant's  servants  in  navigating  his  vessel,  ^'where- 
by plaintiff's  vessel  was  permanently  damaged,  and  he  was 
put  to  great  expense  in  repairing  her,  and  was  deprived  of 
the  use  of  her  for  a  long  time,  and  thereby  lost  great  profits 
which  he  would  otherwise  have  made  by  her."  A  verdict 
was  taken  for  the  plaintiff  for  the  amount  laid  in  the  declara- 
tion, with  a  reference  to  the  salvage  master  as  to  the  amount 
for  which  the  verdict  should  finally  stand. 

The  plaintiff's  ship  was  under  charter  by  the  commis- 
sioners of  the  admiralty.  The  arbitrator  allowed  the  plain- 
tiff X498  6s.  8d.,  a  portion  of  the  hire  of  the  vessel  deducted 
from  the  plaintiff  by  the  commissioners,  for  her  detention 
during  the  period  she  was  under  repair  at  Constantinople. 
The  whole  award  Avas  in  plaintiff's  favour,  for  .£713  8s.  2d., 
and  the  defendant  moved  to  set  aside  the  assessment  of  dam- 
ages, or  to  reduce  it  by  the  sum  of  .£498  6s.  8d.,  on  the 
ground  that  the  same  was  not  recoverable  as  legal  damages, 
and  had  been  improperly  allowed  as  a  part  of  the  damages. 

The  case  was  argued  at  great  length,  and  many  authorities 
referred  to  on  both  sides  ;  the  court  refused  to  interfere  with 
the  reference.  CocJchirn,  C.  J.,  in  giving  judgment,  stated: 
"  Without  entering  into  a  consideration  of  the  merits  of  the 
case,  or  enquiring  whether  or  not  the  arbitrator  was  right  in 
allowing  the  sum  in  question  as  damages  in  the  action,  I  am 
of  opinion  that  we  have  no  jurisdiction.  It  is  not  easy  to 
reconcile  all  the  decisions  as  to  how  far  the  court  will  inter- 
fere with  the  determination  of  an  arbitrator,  whether  upon 
the  law  or  upon  the  facts.    But  the  modern  cases  which 
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have  been  cited  certainly  go  the  length  of  deciding,  that 
unless  there  be  something  upon  the  face  of  an  award  to  shew 
that  the  arbitrator  has  proceeded  upon  grounds  which  are 
not  sustainable  in  point  of  law,  the  court  will  not  entertain 
an  objection  to  it.  He  then  refers  to  Faviell  v.  The  Eastern 
Counties  Railway,  which  he  says  is  much  to  the  purpose, 
and  continues,  There  a  writ  having  issued  in  an  action  of  debt 
against  an  incorporated  railway  company,  the  defendants' 
attorney  consented  to  a  judge's  order,  referring  to  arbitra- 
tion (the  claims  of  the  plaintiff  in  the  action.)  The  plaintiff 
claimed  before  the  arbitrator  a  sum  for  extra  worlc  occasioned 
by  the  defendants'  breach  of  covenant  in  not  giving  the 
plaintiff  possession  of  certain  land  at  a  stipulated  time. 
The  arbitrator  entertained  this  claim,  though  objected  to, 
and  awarded  the  plaintiff  a  sum  in  respect  of  it.  The  court 
refused  to  set  aside  the  award,  and  upon  motion  to  enforce 
it,  under  the  statute,  it  was  held  that  if  the  matter  in  dispute 
was  not  within  the  jurisdiction  of  the  arbitrator,  the  defen- 
dants should  have  applied  to  the  court  to  revoke  the  submis- 
sion; but  not  having  done  so,  and  the  plaintiff  having  setup 
this  matter  as  'a  claim  in  the  action,'  and  the  arbitrator 
having  so  decided  in  respect  of  it,  his  award  was  binding, 
however  erroneous.  I^he  court  there  refused  to  interfere, 
upon  the  general  principle,  that  they  will  not,  as  Parke,  B., 
observes,  in  the  course  of  the  argument,  set  aside  the  deci- 
sion of  one  whom  the  parties  have  selected  to  be  the  judge 
of  the  law  and  the  fact.  So  here  the  parties  have  selected 
their  own  tribunal,  and  they  are  bound  by  the  decision,  be  it 
right  or  wrong." 

In  Faviell  v.  The  Railway  Co.,  Alderson,  B.,  stated,  "  The 
arbitrator  may  have  been  wrong  in  taking  this  claim  into  con- 
sideration, but  when  the  defendants  saw  the  arbitrator  enter- 
taining a  question  which  he  ought  not  to  entertain,  it  was 
their  duty  to  interpose  and  apply  to  a  judge,  for  the  purpose 
of  being  allowed  to  revoke  the  submission,  which  no  doubt 
would  have  been  granted,  had  it  appeared  by  affidavit  that 
the  arbitrator  intended  to  exceed  his  jurisdiction.  The 
question  as  to  the  construction  of  the  submission  would  then 
have  been  raised  before  the  judge  ;  but  instead  of  doing 
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that,  the  defendants,  though  they  find  the  arbitrator  going 
on,  do  not  interpose,  but  make  the  question  one  for  his 
determination,  and  he  has  determined  it." 

Here  the  defendant  seems  to  have  taken  the  same  course 
that  the  defendants  did  in  the  case  last  referred  to ;  he  con- 
tented himself  with  objecting  to  the  arbitrators  considering 
this  item,  and  did  not  apply  to  a  judge  for  relief. 

I  think  these  two  cases  taken  together  fully  justify  us  in 
refusing  to  make  the  defendant's  rule  absolute. 

I  have  only  considered  the  question  in  reference  to  the 
sum  of  ten  pounds,  which  it  is  contended  was  improperly 
allowed  the  plaintiff  by  the  arbitrators  for  travelling  and 
law  expenses,  as  this  was  the  only  point  made  at  the  trial. 

Under  any  circumstances  it  would  require  a  very  strong 
case  to  induce  the  court  to  declare  an  award  for  $2200.65 ; 
entirely  void,  merely  because  the  arbitrator  had  improperly 
allowed  the  plaintiff  some  $40  more  than  he  should  have 
done. 

Per  <?wr.— Rule  discharged. 


Alfred  Hooker  v..  William  Gamble,  John  William 
Gamble,  and  Clarke  Gamble. 

Bond  —  Principal  —  Surety — Giving  time  to  principal — Assent  of  surety — 
Promissory  notes. 

H.  the  holder  of  a  bond  made  by  B.  C.  &  D.,  the  two  latter  being  sureties 
for  the  principal  B.,  when  an  instalment  of  the  debt  for  which  the  bond 
was  given  became  due,  without  the  knowledge  or  consent  of  C.  &  D., 
took  B.'s  promissory  notes  to  himself,  which  he  endorsed,  and  discounted 
at  a  bank,  applying  the  proceeds  upon  the  instalment  and  interest  then 
due  on  the  bond.  Upon  maturity  of  the  notes  he  retired  them  and 
*  brought  this  action  on  the  bond.    Upon  an  equitable  plea, 

Held,  that  the  taking  the  notes  prevented  A.  from  proceeding  against  B., 
the  principal  on  the  bond  during  the  time  the  notes  had  to  become  pay- 
able, and  that  by  giving  the  time  to  the  principal  without  the  assent  of 
the  sureties  they  were  relieved. 

Declaration  on  a  bond  dated  the  5th  of  February,  1853, 
in  the  sum  of  £5,000,  conditioned  that  if  William  Gamble 
should  pay  to  plaintiff  <£2,474  9s.,  with  interest,  at  certain 
specified  days,  the  bond  should  be  void.     Breach,  that 
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nothing  was  paid  except  £1,300,  and  the  interest  on  the 
principal  sum  up  to  the  1st  of  February,  1858. 

Pleas, — 1.  By  William  Gamble,  non  est  factum,  2.  By 
defendants  J.  W.  G.  and  C.  G.,  by  way  of  equitable  defence, 
that  when  the  instalment  payable  by  the  bond  and  the 
interest  became  due  on  the  1st  of  August,  1858,  plaintiff, 
without  the  knowledge  and  consent  of  J.  W.  G.  and  C.  G., 
took  from  W.  G.  his  promissory  note  for  $375*65,  payable 
on  the  4th  of  October,  1858,  and  for  $378-20,  payable  the 
3rd  of  November,  1858,  in  payment  of  the  instalments  and 
interest  due  on  the  bond  on  the  1st  of  August,  1858,  and 
when  these  promissory  notes  became  due  the  plaintiff 
retired  the  same  in  full  for  W.  G.,  charging  the  interest 
thereon  until  the  29th  of  July,  1859,  when  the  last  of  the 
renewal  notes  became  payable,  and  such  renewals  of  the 
instalments  and  interest  were  made  by  plaintiff  from  time  to 
time  with  W.  G.,  and  the  interest  charged  upon  the  interest 
thereon,  without  the  knowledge  or  consent  of  the  said  J.  W. 
G.  and  0.  G.,  or  either  of  them,  and  defendants  J.  W.  G. 
and  0.  G.  say  that  they  became  bound  to  the  plaintiff  in  the 
said  bond  as  sureties  only  for  W.  G.,  and  without  any  con- 
sideration or  value  given  by  W.  G.  or  plaintiff,  or  by  any 
other  person  to  them,  which  plaintiff  well  knew  before  the 
bond  was  made,  and  with  such  knowledge  the  plaintiff  took 
the  notes,  and  thereby  gave  time  for  the  payment  of  the 
instalment  and  interest  to  W.  G.,  for  valuable  consideration, 
without  the  knowledge  of  J.  W.  G.  or  C.  G.,  or  either  of 
them.  Issue. 

At  the  trial  at  the  Toronto  assizes,  in  January,  1860, 
before  Burns,  J.,  the  defendants  J.  W.  G.  and  C.  G.  called 
the  plaintiff.  Certain  notes  were  put  in,  and  a  correspon- 
dence between  him  and  the  principal  debtor,  W.  G.  He 
stated  that  he  did  not  communicate  on  the  subject  with  J. 
W.  G.  or  C.  G.  ;  that  all  his  arrangements  about  the  notes 
and  drafts  were  with  W.  G.  alone.  That  no  arrange- 
ment whatever  was  made  with  W.  G.  that  the  plaintiff 
should  not  sue  him  on  the  bond,  and  no  arrangement  other 
than  what  appears  on  the  letters  and  the  drafts  and  notes 
put  in.  On  the  1st  of  August,  1858,  an  instalment  of 
65  VOL.  XII. 


614    COMMON  PLEAS,  MICHAELMAS  TERM,  26  VIC,  1862. 

> 

$600  became  due  on  the  bond  with  six  months  interest, 
$140-94.  On  the  3rd  of  July  preceding  the  defendant  W. 
G.  wrote  to  the  plaintiff  that  he  was  afraid  he  should  not  be 
prepared  for  it,  unless  the  plaintiff  could  manage  drafts  on 
him  at  a  longer  date^  than  thirty  days,  so  as  to  bring  them 
into  the  autumn  business  about  the  1st  and  15th  of  October. 
To  which,  on  the  24th  of  July,  1858,  plaintiff  replied. 

If  you  send  me  two  drafts  accepted  or  notes  payable  at 
Toronto,  say  one  at  forty-five  days  from  the  1st  of  August, 
$374-85,  and  one  at  sixty  days  from  1st  of  August,  $376-55, 
I  will  see  if  any  thing  can  be  done  with  them.  The  amounts 
of  these  drafts  covered  each  one  half  of  the  instalment  and 
interest  and  interest  thereon  till  the  drafts  would  mature, 
and  one  half  per  cent,  for  bank  agency.  On  the  2nd  of 
August,  1858,  W.  G.  gave  the  plaintiff  his  promissory  note 
at  sixty  days  for  $375-65,  which  the  plaintiff  discounted. 
This  note  was  protested,  but  was  taken  up  by  the  proceeds 
of  another  note  dated  the  4th  of  October,  1858,  made  by  W. 
G.,  payable  to  plaintiff  at  111  days,  for  $385-55j  and  this 
again  was  taken  up  by  a  note  dated  the  23rd  of  January, 
1859,  given  by  W.  G.  to  plaintiff  payable  three  months 
after  date  for  $393-57. 

Wm.  Gamble  also  on  the  2nd  of  August,  1858,  gave  his 
promissory  note  to  plaintiff,  payable  ninety  days  after  date 
for  $370-20,  and  this  in  like  manner  was  retired  by  W. 
G.'s  note,  dated  the  3rd  of  November,  1858,  payable  to 
plaintiff  two  months  after  date  for  $384-15,  which,  in  its  turn, 
was  retired  by  plaintiff's  draft,  dated  the  6th  of  January, 
1859,  upon,  and  accepted  by,  W.  G.,  at  three  months  after 
date  for  $392-5.  All  these  notes  and  drafts  were  discounted 
in  succession.  The  draft  of  the  6th  of  January,  1859,  and 
the  note  of  23rd  January,  1859,  were  apparently  retired  by 
the  plaintiff  himself. 

The  learned  judge  directed  that  an  agreement  whereby 
the  plaintiff  tied  his  hands  so  that  he  could  not  in  the  mean- 
time sue  upon  the  bond,  could  not  be  extracted  from  the 
correspondence,  and  these  notes  and  drafts ;  and  that  the 
whole  shewed  merely  an  indulgence  to  the  debtor,  that  he 
might  pay  the  plaintiff  if  he  could,  but  that  the  plaintiff  was 
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not  prevented  from  suing.  The  defendants  objected  to  this 
ruling,  and  proposed  to  tender  a  bill  of  exceptions,  but  this 
does  not  appear  to  have  been  done,  and  the  jury  gave  the 
plaintiff  a  verdict,  and  «£1,315  ITs.  9d.  damages. 

In  Hilary  Term  last  J.  H.  Gamer  on,  Q.  C,  obtained  a 
rule  nisi  for  a  new  trial  for  misdirection. 

In  Trinity  Term  following  M.  0.  Cameron  shewed  cause, 
contending  that  it  was  properly  left  as  a  question  of  fact  for 
the  jury,  and  that  the  opinion  expressed  by  the  learned  judge 
was  correct.  He  cited  Twopenny  v.  Young,  3  B.  &  C.  208  ; 
Bell  V.  Banks,  3  M.  &  G.  ^58. 

Cameron,  Q.  C,  contra.  The  plaintiff  himself  proved 
the  defendants'  case,  namely,  that  time  had  been  given  to 
the  principal  to  pay  the  instalment  falling  due  on  the  1st  of 
August,  1858,  without  any  notice  to  or  communication  with 
the  sureties,  and  after  such  proof  the  learned  judge  was 
wrong  in  directing  that  there  was  no  agreement  proved  by 
which  the  plaintiff  was  prevented  suing  the  principal.  He 
referred  to  Wyke  v.  Rogers,  1  DeG-.  McN.  &  Gor.  408. 

Draper,  C.  J. — This  case  has  stood  over  for  some  time 
from  the  absence  of  the  exhibits.  On  the  demurrer  to  the 
equitable  plea  we  decided  that  if  the  plaintiff,  with  know- 
ledge that  the  defendants  John  W.  Gamble  and  Clark 
Gamble  were  sureties,  took  the  notes  in  question,  and 
thereby  gave  time  for  the  payment  of  the  instalment 
and  interest  to  the  principal,  Wm.  Gamble,  for  valuable  con- 
sideration and  without  the  knowledge  and  consent  of  the 
sureties,  they  are  discharged.  The  only  question  now  iSj 
whether  the  plea  is  proved. 

This  defence  arises  upon  an  equitable  plea,  and  therefore 
the  principal  upon  which  Lord  Abbott,  C.  J.,  decided  the 
case  of  Davey  v.  Prendergrass,  (5  B.  &  A.  187,)  cannot 
govern  our  decision.  The  general  rule  of  the  common 
law,  which  requires  that  the  obligation  created  by  an  instru- 
ment under  seal  shall  be  discharged  by  an  instrument  of 
equal  validity,  is  not  applicable  on  pleadings  like  the  present, 
^here  an  equitable  defence  is  raised.    The  true  question 
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here  is,  whether  the  plaintiff  has  so  dealt  with  his  principal 
debtor  that  there  has  been  a  period  during  which  he  would 
not  on  equitable  grounds  have  been  permitted  to  enforce  the 
bond  against  his  debtor,  in  respect  of  the  instalment  and 
interest  due  on  the  1st  of  August,  1858.  The  evidence 
shews  that  in  pursuance  of  an  arrangement  with  the  principal 
debtor,  the  plaintiff  took  from  him  his  two  promissory  notes, 
payable  at  a  distant  date,  which  notes  included  the  full 
amount  of  the  instalment  and  interest,  with  interest  upon 
the  amount  of  each  note,  calculated  to  the  day  on  which  it 
would  fall  due,  and  a  small  per  centage  for  bank  commission, 
as  it  was  intended  (and  the  intention  was  carried  into  effect) 
that  the  plaintiff  should  discount  the  notes  immediately,  and 
receive  the  proceeds  to  his  own  use.  These  notes  were 
renewed  from  time  to  time,  the  additional  interest  being 
added  on  each  renewal — one  until  6th  January,  and  the  other 
until  9th  January,  1859 — when  the  plaintiff  retired  each, 
so  that  up  to  those  respective  days  he  had,  in  his  own  hands, 
all  that  was  due  on  the  bond,  up  to  the  1st  August  preceding, 
and  the  money  was  expressly  raised  that  he  might  so 
have  it. 

ISTow  suppose  the  plaintiff,  making  no  reference  or  stipula- 
tion as  to  this  payment  to  himself,  had,  by  becoming  his 
surety,  enabled  Wm.  Gamble  to  borrow  a  sum  of  money  on 
the  1st  of  August,  1858,  payable  at  the  expiration  of  six 
months,  and  Gamble,  having  so  borrowed  the  money,  had 
with  part  of  it  paid  off  this  instalment,  neither  the  plaintiff's 
liability  as  surety,  nor  even  the  fact  that  at  the  expiration 
of  the  six  months  he  re-paid  the  sum  borrowed,  would  alter 
the  fact  that  he  had  received  the  instalment  on  the  bond, 
and  I  do  not  perceive  any  substantial  difference  between  the 
two  cases.  It  is  true  the  plea  does  not  rest  the  defence  on 
the  ground  of  payment ;  but  if  the  transaction  be  such  that 
during  the  currency  of  the  first  notes,  and  while  the  plain- 
tiff had  the  proceeds  of  them,  he  could  not  have  maintained 
an  action  against  Wm,  Gamble  then,  as  there  is  no  sug- 
gestion of  any  agreement  reserving  the  plaintiff's  rights 
against  the  sureties,  he  has  lost  the  right  to  call  upon  them 
for  payment. 
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The  transaction  has  been  in  effect  a  borrowing  of  money 
from  the  bank  on  the  negotiable  paper  of  the  plaintiff  and 
Wm.  Gamble,  to  re-pay  which  both  were  liable,  and  an  appli- 
cation of  the  money  borrowed  to  pay  what  was  due  on  the 
bond  on  the  1st  of  August,  1858.  Admit  for  the  sake  of 
argument  that  on  plaintiff's  being  at  last  obliged  to  re-pay 
the  money  borrowed,  his  right  to  sue  the  principal  debtor  on 
the  bond  would  revive,  that  will  not  alter  the  fact,  that  until 
such  re-payment  he  could  not  sue.  The  plea  is,  I  think, 
substantially  if  not  literally  proved.  It  is  not  a  case  of  a 
creditor  simply  abstaining  as  a  matter  of  indulgence  from 
enforcing  his  remedies,  but  one  in  which  he  has  temporarily 
at  least  suspended  his  right  to  make  any  demand  on  the 
security  in  his  hands. 

I  think  the  rule  should  be  made  absolute  without  costs. 

Rule  absolute.* 


Cook  et  al.  v.  Curistie. 

Ejectment — Deeds — Thirty  years  old — Custody  of. 
In  an  action  of  ejectment,  the  plaintiffs  claimed  title  through,  two  deeds, 
^:  over  thirty  years  old,  in  proof  of  which  they  shewed  one  to  have  come  from 
the  custody  of  the  former  owner's  agent,  and  the  other  to  have  been  pro- 
duced under  a  written  order  from  the  agent.  On  motion  against  the  ver- 
dict on  the  ground  that  they  were  not  proved  to  have  come  from  the  proper 
custody,  held,  that  the  evidence  was  sufficient,  without  calling  the  agent 
who  had  had  charge  of  them. 

Ejectment  for  the  west  half  of  lot  No.  8,  3rd  concession, 
Williamsburgh.  Writ  tested  4th  September,  1861.  Defence 
for  the  whole.  The  claimants  set  up  title,  under  a  deed 
from  Charles  Jacob,  heir-at-law  of  John  Jacob,  Martha 
Lockhead,  Richard  Denning,  and  Lucy  his  wife,  Elizabeth 
Jacob,  and  Mary  Russell;  the  said  Martha  Lockhart,  Lucy 
Denning,  Elizabeth  Jacob,  and  Mary  Russell,  being  co- 
heiresses of  William  Jacob,  and  John  Jacob,  and  William 
Jacob,  deriving  title,  by  deed,  from  Richard  WharfFe,  who 
derived  title,  by  deed,  from  Philip  Meyers,  the  grantee  of 
the  Crown.  The  defendants  set  up  no  other  title  but  by  pos- 
session. 

The  case  was  tried  at  Cornwall,  in  October  last,  before 

*NoTE. — Morrison,  J.,  not  being  on  the  bench  at  the  argument  of  this 
case,  took  no  part  in  the  judgment. 
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Hagarty^  J.  The  -whole  dispute  at  the  trial  (renewed  in 
term)  was  on  the  sufficiency  of  the  evidence  as  to  two  deeds, 
one  dated  the  7th  February,  1803,  purporting  to  he  from 
Philip  Meyers  (to  whom  it  was  proved  the  Crown,  by 
patent,  dated  the  16th  July,  1797,  had  granted  the  whole 
lot  named  in  the  writ)  to  Richard  Wharffe,  for  the  whole*  lot; 
the  other  dated  the  31st  May,  1805,  purporting  to  be  a  con- 
veyance from  Richard  Wharffe  to  John  Jacob,  and  William 
Jacob,  of  London,  merchants.  The  question  was,  whether 
the  deeds  came  out  of  the  proper  custody.  A  witness  swore 
that  he  obtained  the  first  deed  from  the  Hon.  Gr.  S.  Boulton, 
of  Cobourg,  who  was  said  to  be,  and  who  acted  as  agent  for  the 
Jacob  family  as  to  these  lands.  The  second  deed  he 
received  from  the  plaintiffs'  counsel,  by  the  written  authority 
of  Mr.  Boulton.  It  was  admitted  that  the  plaintiffs'  counsel 
had  charge  of  the  papers  of  the  late  George  Macdonell, 
Esquire,  and  had  this  deed  among  such  papers,  and  that 
George  Macdonell  had,  during  his  life,  written  to  Mr. 
Boulton  for  information,  and  that,  in  reply,  he  had  sent  him 
the  deed.  Both  these  deeds,  on  the  face  of  them,  being 
more  than  thirty  years  old,  were  shewn  to  have  come  out  of 
Mr.  Boulton's  hands.  Wharffe,  it  was  admitted,  at  one  time 
resided  in  Cornwall.  It  was  objected  that  the  evidence  did 
not  shew  that  these  deeds  came  out  of  the  proper  custody ; 
that  Mr.  Boulton  should  have  been  called,  and  that  there 
was  not  sufficient  evidence  of  the  identity  of  the  parties. 
Leave  was  reserved  to  move  for  a  nonsuit  on  these  points, 
and  the  plaintiff  had  a  verdict. 

In  Michaelmas  term,  McLennan  obtained  a  rule  nisi  to 
enter  a  nonsuit,  on  the  leave  reserved,  because  the  deed  to 
Wharffe,  and  the  deed  from  him  to  John  and  William  Jacob, 
were  improperly  received  in  evidence. 

Richards,  Q.  C,  shewed  cause.  He  cited  Rees  v.  Walters, 
3  M.  &  W.,  527 ;  Doe  Jacob  v.  Phillips,  8  Q.  B.  158 ;  Doe 
^  V.  Keeling,  11,  Q.  B.,  884. 

McLennan  supported  the  rule. 


Draper,  C.  J. — I  am  of  opinion  this  rule  should  be  dis- 
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charged.  The  deeds  in  question  were  produced  on  behalf  of  the 
plaintiff,  who  claimed  the  estate,  and  who  was,  therefore,  the 
proper  person  to  have  the  custody  of  them ;  and  they  came 
from  the  hands  of  a  person  with  regard  to  whom  there  was 
some  evidence  that  he  was  agent  for  the  former  owners  of  the 
property,  and  parted  with  the  deeds  in  affirmance  of  the  title 
of  the  purchasers  from  them. 

In  Jacob  v.  Phillips,  Coleridge,  J.  observed,  "Evidence 
of  the  custody  from  which  a  deed  thirty  years  old  comes  is 
given,  not  as  a  ground  for  reading  the  instrument  for  or 
against  a  party,  but  only  to  afford  the  judge  reasonable  assur- 
ance of  its  authenticity,"  and  in  Reesv.  Walters,  Baron  Parhe 
said  he  rather  thought  it  was  for  the  judge  to  say  whether  a 
deed  was  produced  from  the  proper  custody  or  not,  and  that 
the  court  could  not  interfere,  unless  they  thought  him  wrong. 
Under  the  circumstances  proved,  which  I  think  are  as  strong 
as  in  Doe  Earl  of  Shrewsbury  v.  Keeling,  we  could  not 
properly  grant  a  nonsuit,  and  I  see  no  sufficient  reason  to 
grant  a  new  trial,  in  order  that  Mr.  Eoulton  might  be  called 
to  establish  facts  of  which  there  is  some  evidence,  and  the 
existence  of  which  the  defendant  has  not  ventured  to  deny. 

Per  cur. — Rule  discharged. 


Gaviller  v.  Beaton. 

Ejectment—  Sheriff' ^  deed — Eight  to  maintain  action  under. 

Ejectment. — Plaintiffs  claimed  title  lay  sheriff's  deed,  dated  the  3rd  of 
January,  1862.  The  writ  was  tested  the  17th  of  March,  1862.  On  the 
trial  it  was  proved  that  though  the  sale  took  place  long  previously  to  the 
issuing  of  the  writ  the  sheriff's  deed  was  not  executed  till  a  few  days 
before  the  trial.  It  was  objected  that  at  the  time  the  action  was  com- 
menced the  plaintiffs  had  no  title.  Verdict  for  plaintiffs  with  leave  to 
defendant  to  move. 

On  motion  held  that  although  a  sheriff's  deed  relates  back  to  the  day  of  sale 
for  the  purpose  of  defeating  intermediate  conveyances ;  still  the  vendee 
cannot  bring  ejectment  until  the  execution  thereof. 

Ejectment  for  parts  of  the  east  halves  of  JSTos.  28  and 
29,  8th  concession  Yaughan,  containing  fifty  acres  described. 
There  was  no  appearance  on  the  record,  and  consequently 
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it  does  not.  appear  that  there  was  any  issue.  Never- 
theless a  trial  took  place  at  the  last  assizes  for  York 
and  Peel,  before  Morrison^  J.  The  writ  was  tested  on  the 
17th  of  March,  1862.  The  plaintiffs  claimed  title  under  a 
deed  from  the  sheriff  of  York  and  Peel,  and  the  defendant 
set  up  by  way  of  title  twenty  years  uninterrupted  pos- 
session. 

The  plaintiffs  put  in  an  exemplification  of  a  judgment  in 
the  county  court  of  the  united  counties  of  York  and  Peel 
in  a  cause  of  John  W.  Gamble  v.  Neil  Beaton,  the  now 
defendant,  entered  the  22nd  day  of  April,  1857,  for  £32 
5s.  6d.,  damages,  and  ^£1  16s.  lid.  costs.  Also  an  exem- 
plification of  a  writ  of  fi,  fa.  against  goods  in  the  same 
cause,  tested  the  22nd  May,  1857.  Also  an  exempli- 
fication of  an  al.  fi.  fa.  against  goods  in  the  same  cause, 
tested  the  19th  October,  1858,  returned  nulla  bona,  and  an 
exemplification  of  fi.  fa.  against  lands  in  the  same  cause 
tested  the  22nd  of  October,  1858,  returnable  at  the 
expiration  of  twelve  months  from  the  day  of  the  sheriff's 
receipt  thereof.  Also  a  writ  of  ven.  ex.  and  fi.  fa.  for 
residue  in  the  same  cause,  tested  the  17th  of  June,  1861, 
returned  feci.  Also  a  deed  from  the  sheriff  of  York  and 
Peel,  dated  the  third  of  January,  1862,  granting,  bargain- 
ing, selling,  &c.,  to  the  plaintiffs  in  fee  all  the  right,  title, 
and  interest  of  the  defendant  in  fifty  acres  composed  of 
parts  of  the  east  and  west  halves  of  Nos.  28  and  29,  eighth 
concession  of  Vaughan,  and  described  as  in  the  writ. 

It  was  proved  that  the  sale  took  place  on  the  28th  of 
December,  1861,  but  the  deed  was  only  executed  a  few  days 
before  the  trial. 

It  was  objected  that  at  the  issue  of  the  writ  of  summons 
plaintiffs  had  no  title,  and  that  as  no  evidence  was  given  of 
the  nature  of  the  defendant's  title,  it  did  not  appear  but  that 
his  interest  was  a  chattel  interest,  and  then  it  could  not  be 
sold  under  a  fi.  fa.  against  lands. 

A  verdict  was  rendered  for  the  plaintiffs,  with  leave  to  the 
defendS,nt  to  move  to  enter  a  verdict  for  him  on  these  objec- 
tions. 
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In  Michaelmas  Term  QromUe  moved  to  enter  a  verdict 
for  the  defendant  on  the  leave  reserved. 

Alexandtr  McNahh  shewed  cause.  He  cited  Potez  v. 
Glossop,  2  Exch.  191 ;  Malpas  v.  Clements,  19  L.  J.  Q.  B. 
435. 

Cromhie,  contra,  cited  Doe  Hughes  v.  Jones,  9  M.  &  W. 
372  ;  Burnham  v.  Daly,  11  U.  C.  Q.  B.  211. 

Draper,  C.  J. — I  have  no  doubt  but  that  although  a 
sheriff's  deed  has  relation  back  to  the  day  of  sale  for  the 
purpose  of  defeating  or  overriding  any  intermediate  proceed- 
ings or  conveyance ;  yet  the  sheriff's  vendee  cannot  bring 
or  maintain  ejectment  until  he  has  obtained  the  sheriff's 
deed.  I  think,  therefore,  the  plaintiffs  cannot  succeed  in  this 
action. 

*  Per  cur. — Rule  absolute. 


Thomas  Grimshaw  v.  Josiah  C.  White,  Catharine 
White,  and  Zacheus  White. 

Ejectment — Appearance —  Defence — Notice  limiting — Issue  hook — Notice 
of  trial. 

In  an  action  of  ejectment,  held  that  the  claimant  is  entitled  to  set  up 
any  number  of  conveyances  from  the  grantee  of  the  Crown  of  respective 
portions  of  the  land  claimed,  such  being  but  one  mode  of  title  set  up. 

When  an  appearance  was  entered  for  the  defendant  and  immediately 
after,  the  plaintiff  made  up  and  served  the  issue  book  together  with 
notice  of  trial ;  and  subsequently,  within  four  days  after  appearance,  the 
defendant  gave  notice  limiiing  his  defence,  which  notice  did  not  ap- 
pear upon  the  issue  book  or  record.  Held,  that  the  notice  of  trial 
was  irregular,  as  the  notice  lipaiting  the  defence  if  given  within  four 
days  after  appearance  was  regular,  and  should  appear  on  the  issue  book 
and  be  served  together  with  notice  of  trial. 

Moss,  for  the  defendants,  obtained  a  rule  nisi  to  rescind 
an  order  made  by  Morrison^  J.,  on  the  18th  October,  1862, 
and  to  set  aside  the  writ  of  summons,  notice  of  title  and 
service  on  the  two  first-named  defendants  and  all  subsequent 
proceedings,  with  costs,  or  to  set  aside  the  issue  book  notice 
of  trial  and  service,  the  entry  of  the  record  and  the  verdict 
obtained  for  plaintiff,  with  costs  for  the  following  irregulari- 
ties :  1.  That  no  proper  issue  was  made  up  and  served. 
66  VOL.  xii. 


522    COMMON  PLEAS,  MICHAELMAS  TERM,  26  VIC,  1862. 

The  issues  actually  served,  not  being  in  accordance  with,  the 
statute  and  practice,  and  the  forms  thereby  given,  nor  in  accor- 
dance with  the  issue  joined  in  the  cause,  as  they  did  not  state 
the  notices  limiting  the  defences  of  the  said  two  defendants. 
2nd.  That  the  record  entered  for  trial,  and  on  which  the 
verdict  was  obtained,  materially  differed  from  the  issue  served. 
3.  That  the  notice  of  trial  was  irregular,  having  been  served 
before  the  notice  limiting  the  defence  of  the  said  two  defen- 
dants was  served,  and  before  issue  joined,  and  not  being 
accompanied  by  a  proper  issue  book. 

It  appeared  by  the  copy  of  the  ejectment  summons  put  in, 
that  the  action  was  brought  to  recover  possession  of  part  of 
No.  17,  1st  concession  township  of  Hamilton,  composed 
Istly,  of  one  portion  specially  described.  2ndly,  of  another 
portion  likewise  described.  Srdly,  of  another  portion  speci- 
ally described.  The  first  portion  containing  seven  and  a-half 
acres,  the  second  four  acres  and  twenty-seven  perches.  The 
third  was  divided  into  three  parts,  the  first  containing  five 
acres,  three  roods,  twenty-four  perches ;  the  second,  two 
roods  and  seventeen  perches  ;  the  third  containing  one  acre, 
two  roods,  six  perches.  The  notice  of  title  attached  thereto 
stated  that  the  plaintiiff  claimed  the  land  by  virtue  of  three 
several  mortgages,  the  first  made  by  one  Josiah  White,  who 
was  then  seised  in  fee,  to  one  Dawson,  and  assigned  to  plain- 
tiff. The  second  made  by  the  defendant  Josiah  C.  White  to 
one  Lewis  Mofiatt,  and  by  him  assigned  to  plaintiff,  which 
had  been  foreclosed.  The  third  made  by  the  defendant 
Josiah  C.  White  to  the  plaintiff,  which  had  also  been  fore- 
closed :  the  said  Josiah  White  and  Josiah  C.  White  each 
deriving  their  title  from  the  grantee  of  the  Crown.  This 
was  served  on  the  1st  of  October,  1862. 

This  notice  was  objected  to,  and  an  affidavit  was  made 
that  as  the  deponent  (who  was  no  party  to  the  suit,  but  agent 
for  the  defendants*  attorney)  was '  advised  and  believed  the 
notice  set  up  three  several  modes  in  which  title  was  claimed 
without  leave  of  a  judge,  and  that  defendants  are  perplexed 
in  preparing  their  notices  of  defence,  and  in  their  defence 
generally  thereby.  That  defendants  have,  as  deponent  is 
advised  and  believes,  several  different  defences  to  the 
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different  grounds  of  the  plaintiff's  claim,  and  would  require 
to  set  up  different  defences  and  give  different  notices  accor- 
ding to  the  title  relied  on  by  the  plaintiff. 

On  the  22nd  af  October,  1862,  an  appearance  was 
entered  for  J.  C.  White  and  Catherine  White,  to  which  was 
attached  a  notice  that  besides  denying  the  claimant's  title, 
Josiah  C.  White  asserted  title  in  himself  as  plaintiff's  tenant, 
and  Catherine  White  claimed  title  to  one-third  as  the  widow 
duly  entitled  of  the  late  Josiah  White,  who  was  the  owner 
and  occupier  thereof  in  his  life-time  as  of  fee  and  died 
seised. 

On  the  25th  of  October,  before  3  p.  m.,  a  notice  was 
served  limiting  the  respective  claims  of  J.  C.  White  to  the 
dwelling-house  and  yard  in  his  and  Catherine  White's  occu* 
pation,  and  of  Catherine  White,  to  one-third  of  the  Same 
dwelling-house  and  yard,  to  which  she  asserted  title  as 
widow  as  before. 

On  the  23rd  October,  notice  of  trial  for  Tuesday,  the 
28th  of  October,  was  served  on  the  defendants'  attorney, 
and  on  the  24th  a  similar  notice  was  served  on  his  agents  at 
Toronto,  and  on  the  same  day  a  copy  of  the  claimant's 
notice  of  title,  of  the  appearance  and  defendants'  notice  of 
title,  and  of  the  writ  of  summons,  were  served  on  the  defen- 
dants' attorney,  the  latter  being  headed  as  an  issue  book 
would  be,  and  finishing  with  judgment  against  Zacheus 
White  for  want  of  appearance,  and  with  the  entry  of  appear- 
ance by  the  other  two  defendants  for  the  whole  of  the 
premises.  In  other  words,  this  was  an  issue  book  made  up 
according  to  the  appearances  entered  on  the  22nd  October^ 
with  the  notices  of  claim  attached  thereto. 

On  the  24th  of  October  an  issue  book  similar  to  the  fore- 
going, but  taking  judgment  for  all  but  the  dwelling-house 
and  yard,  was  served  on  the  agents  for  the  defendants' 
attorney. 

On  the  28th  of  October,  and  before  the  record  was 
entered,  notice  was  served  on  the  plaintiff's  attorney,  that 
this  court  would  be  moved,  against  the  order  of  Morrison,  J.^ 
discharging  a  summons  taken  out  to  set  aside  the  writ  of 
summons,  notice  of  title  and  service  thereof,  and  also  that 
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the  court  would  be  moved  against  any  further  proceedings 
on  the  ground  that  the  issue  book  was  improperly  made  up, 
and  that  after  notice  that  the  defence  was  limited,  it  was 
necessary  for  plaintiffs  to  serve  a  proper  issue  book,  and 
notice  of  trial. 

It  appeared  also  that  on  the  14th  of  October,  1862, 
Morrison,  J.,  issued  a  summons,  founded  on  the  affidavit 
already  set  out,  calling  on  the  plaintiff  to  shew  cause  why 
the  writ  of  summons,  notice  of  title,  and  service  thereof 
should  not  be  set  aside,  because,  in  the  notice  the  plaintiff  ' 
claimed  title  in  three  different  modes  without  leave  of  a 
judge.  This  summons  was  enlarged  at  the  request  of  the 
plaintiff's  agent  until  the  18th  of  October,  when  an  order 
was  made  discharging  the  summons  without  costs.  On  the 
same  day  an  order  was  made  by  Morrison,  J.,  allowing  to 
the  defendants  the  same  time  to  appear  to  the  writ  of  sum- 
mons in  ejectment  as  they  had  when  the  judge's  summons 
was  enlarged,  but  on  the  20th  of  October,  that  order  was 
set  aside,  and  an  order  was  made  by  Morrison,  J.,  giving 
the  defendants  until  the  Wednesday  following  inclusive  to 
appear,  and  directing  that  they  should  take  short  notice  of 
trial. 

It  was  sworn  that  the  issue  book  delivered  was  never 
returned  to  the  plaintiff's  attorney.  That  the  nisi  prius 
record  was  made  up  by  copying  the  issue  book  as  delivered 
in  full,  and  inserting  before  the  venire  a  notice  that  the 
defendants  Josiah  C.  White  and  Catherine  White  limited 
their  defence.  And  that  in  August  last  a  final  decree  of 
foreclosure  was  made  against  the  defendant  J.  C.  White. 

The  defendant  Josiah  C.  White  swore,  among  other  things, 
that  the  plaintiff,  on  the  8th  of  March,  1862,  brought  an 
action  against  these  defendants  for  the  same  premises,  and 
failed,  because,  by  the  terms  of  the  mortgage  on  which  that 
suit  was  brought,  the  defendant  was  entitled  to  six  months* 
notice  which  had  not  been  given. 

That  on  the  10th  of  May  last  the  plaintiff  caused  to  be 
issued  a  writ  of  hab.  fac,  pos.  on  a  judgment  obtained  in 
1856  by  Lewis  Moffatt  against  J.  C.  White,  upon  a  mort- 
gage then  held  by  him,  and  of  which  mortgage  the  plaintiff 
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had  obtained  an  assignment,  and  the  sheriff  delivered  pos- 
session to  plaintiff  of  all  the  premises  except  the  dwelling- 
house.  That  on  application  to  a  judge  in  chambers,  this 
writ  was  set  aside,  and  the  possession  was  restored,  and  the 
Court  of  Queen's  Bench  afterwards  confirmed  this  order. 
That  plaintiff  obtained  a  mortgage  from  defendant  J.  C.  White, 
stipulating  that  plaintiff  should  not  eject  him  without  six 
months'  notice,  but  no  such  notice  has  been  served  on  him, 
nor  any  demand  of  possession  made  except  that  about  the 
end  of  last  September,  plaintiff,  by  an  agent  demanded 
immediate  possession  of  the  premises,  but  stated  that  he 
made  the  demand  under  a  mortgage  made  by  defendants' 
father  to  one  Dawson,  and  not  under  Moffatt's  mortgage,  or 
the  plaintiff's,  as  six  months'  notice  was  required  by  each  of 
them.  That  plaintiff,  under  his  notice  of  title,  claims  under 
all  three  mortgages,  the  two  latter  having  been  foreclosed. 
That  according  to  the  judgment  of  the  Court  of  Queen's 
Bench,  and  the  facts  herein  stated,  unless  the  foreclosure 
bars  his  rights,  he  has  a  good  defence  to  this  action  on  the 
merits. 

Q-alt^  Q.  C,  and  O'Brien^  shewed  cause,  citing  Coltman 
V.  Brown  16  U.  C.  Q.  B.  133. 
*  Moss  supported  the  rule. 

Draper,  C.  J. — As  to  the  first  point  which  arose  before 
my  brother  Morrison^  the  question  arises  on  the  construction 
of  the  fourth  and  fifth  sections  of  the  Ejectment  Act,  Consol. 
Stat.  U.  C,  ch.  27,  which  enacts  that  to  the  writ,  and  to 
every  copy  thereof  served,  shall  be  attached  a  notice  of  the 
title  intended  to  be  set  up  by  the  claimant,  as  for  example, 
by  grant  from  the  Crown,  or  by  deed,  lease,  or  conveyance 
derived  from  or  under  the  grantee  of  the  Crown,  or  by  mar- 
riage, descent,  stating  how  or  from  whom,  or  by  length  of 
possession,  or  otherwise,  according  to  the  nature  of  the 
claimant's  title,  stating  it  with  reasonable  certainty.  Such 
notices  shall  not  contain  more  than  one  mode  in  which  title 
is  set  up,  without  leave  of  the  court,  or  a  judge,  and  at  the 
trial  the  claimant  shall  be  confined  to  proof  of  the  title  set 
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up  in  the  notice ;  but  the  claimant  shall  not  be  required  to  set 
out  in  such  notice  the  date,  particulars,  or  contents  of  any 
letters  patent,  deed,  will,  or  other  instrument  in  writing, 
which  shows  or  supports  his  title,  or  the  date  of  any  marriage 
or  death,  unless  it  be  specially  directed  by  order  of  the  court, 
or  a  judge. 

The  statute  requires  a  notice  of  the  nature  of  the  title 
intended  to  be  set  up ;  and  among  other  modes  of  setting  up 
title  specifies,  deed,  lease,  or  conveyance,  derived  from  or 
under  the  grantee  of  the  Crown.    It  has  been  held  that 
nothing  more  is  necessary  than  to  state  that  plaintiff  claims 
by  conveyance  to  himself,  from  whom,  and  he  need  not  go 
back  to  exhibit  a  chain  of  title  from  the  patent.  (Coltman 
V.  Brown,  16  U.  C.  Q.  B.  133.)     But  the  plaintiff  is  not 
restricted  from  so  deducing  his  title,  and  thus  showing  how 
the  title  of  the  grantee  of  the  Crown  is  vested  in  him.  '  This 
has  been  done  here.    The  notice  states  that  Josiah  White 
and  the  defendant  Josiah  C.  White  each  derive  title  from 
the  grantee  of  the  Crown,  that  Josiah  White  mortgaged  to 
Peter  Dawson,  which  mortgage  was  assigned  to  the  claimant. 
That  Josiah  C.  White  mortgaged  to  Lewis  Moffatt,  which 
mortgage  was  assigned  to  the  claimant,  and  that  Josiah  C. 
White  mortgaged  to  the  claimant,  thus  shewing  the  nature 
of  the  title  intended  to  be  set  up,  and  that  it  was  derived  by 
different  conveyances  under  the  grantee  of  the  Crown.  The 
restriction  to  set  up  more  than  one  "mode"  cannot  be  held 
to  prevent  the  plaintiff  from  shewing  a  series  of  conveyances, 
or  a  number  of  cumulative  mortgages,  all  emanating  from  or 
under  a  common  higher  source.    The  examples  given  in  the 
statute  to  illustrate  the  word  "mode,"  distinguishing  titles 
by  marriage,  descent,  devise,  grant  from  the  Crown,  or  deed, 
decree,  or  conveyance,  from  or  under  the  Crown.    The  la-t- 
ter  is  one  mode,  and  the  notice  given  is,  I  think,  within  it.  I 
think,  therefore,  that  the  order  of  my  brother  Morrison  is 
grounded  on  a  true  construction  of  the  act. 

I  have  as  little  doubt  on  the  second  question.  The 
twelfth  section  of  the  act  enables  any  person  appearing  to 
limit  his  defence  to  part  of  the  property  mentioned  in  the 
writ,  describing  such  part  in  a  notice  which  must  be  served 
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within  four  days  after  appearance.  By  section  fourteen,  in 
case  an  appearance  is  entered,  the  claimant  may  make  up  an 
issue  book,  without  any  pleadings,  in  which,  among  other 
things,  he  must  state  the  notice,  limiting  the  defence,  if  any, 
of  each  of  the  persons  defending,  so  that  it  may  appear  for 
what  defence  is  made.  A  similar  power  of  giving  notice  of 
a  special  defence  is  provided  by  section  twenty-nine,  in  case 
of  joint  tenants,  &c.,  in  possession,  where  the  action  is 
brought  by  other  joint  tenants,  &c.,  and  there  such  notice 
may  be  given  at  the  time  of  appearance  or  within  four  days 
after,  and  it  "shall  be  entered  in  the  issue  in  the  same  man- 
ner as  the  notice  limiting  the  defence."  In  Chitty's  Forms, 
547,  (ed.  1856,)  it  is  said,  the  issue  must  be  delivered  to 
the  opposite  party,  or  his  attorney,  if  he  defend  by  attorney, 
with  notice  of  trial ;  but  ought  not  to  be  so  delivered  until 
after  the  expiration  of  four  days  from  the  time  of  entering  the 
appearance,  for  until  that  time  it  is  uncertain  for  what  part 
of  the  property  the  defendant  defends.  I  think  this  is  a 
correct  deduction  from  the  statute.  But,  at  any  rate,  if,  as 
in  the  present  case,  such  a  delay  would  occasion  the  loss  of 
the  assize,  the  plaintiff  may  perhaps  make  up  the  issue  and 
give  notice  of  trial  directly,  and  then  he  may  afterwards  apply 
for  leave  to  amend  the  issue  without  prejudice  to  the  notice 
of  trial ;  but  that  course  was  not  pursued  here,  if  it  could  be 
sustained.    See  Cole  on  Ejectment,  134. 

Here  the  notice  limiting  the  defence  has  never  been 
entered  in  the  issue  at  all,  and  the  nisi  prius  record,  which 
should  be  a  copy  of  the  issue  as  delivered,  {Draper's  Bules, 
61,)  varies  from  the  issue  book.  The  plaintiff's  proceedings 
are  therefore  irregular,  and  the  issue  book,  notice  of  trial, 
and  subsequent  proceedings  must  be  set  aside.  As  each 
party  succeeds  on  a  portion  of  the  rule,  I  think  there 
should  be  no  costs. 

Fer  cur. — Rule  accordingly. 
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Helen  Smart  v.  Angus  Hay. 

Seduciion — Widow — Action  hy — Not  maintainable  hy  the  mother  when  seduc- 
tion occurs  during  lifetime  of  father  who  dies  before  action  without  proof  of  service. 

The  plaintiff,  a  widow,  sues  the  defendant  for  the  seduction  of  her  daughter 
and  loss  of  service  thereby  caused.  It  was  proved  on  the  trial  that  the 
seduction  took  place  in  October,  1861,  during  the  life-time  of  the  plain- 
tiff's husband,  father  of  the  plaintiff's  daughter.  On  the  15th  of  June, 
1862,  the  father  died,  and  on  the  16th  of  July,  1862,  a  child  was  borne, 
by  plaintiff's  daughter. 

It  was  objected  on  the  trial  that  under  the  above  circumstances  this  action 
would  not  lie,  a  verdict  was  entered  for  the  plaintiff  subject  to  the  objection. 

On  motion  for  nonsuit,  held,  that  the  action  was  not  maintainable  without 
proof  of  actual  service  to  support  it,  and  as  the  plaintiff,  neither  at  the 
time  the  seduction  occurred,  nor  subsequently  when  her  daughter  being 
pregnant  and  the  right  of  action  became  complete,  was  entitled  to  her 
services,  she  could  not  be  said  to  have  lost  those  services  by  the  miscon- 
duct of  the  defendant.    A  nonsuit  was  therefore  entered. 

Seduction. — The  declaration  stated  that  the  defendant 
debauched  and  carnally  knew  one  Barbara  Smart,  the 
daughter  and  servant  of  the  plaintiff,  whereby  she  became 
pregnant  with  child  and  was  afterwards  delivered  of  it;  and 
the  said  Barbara  so  being  the  daughter  and  servant  of  the 
plaintiff  was  unable  to  do  or  perform  the  necessary  affairs 
and  business  of  the  plaintiff,  and  thereby  the  plaintiff  was 
deprived  of  the  services  of  her  said  daughter  and  servant,  and 
was  put  to  great  trouble  and  expense  about  the  nursing  and 
taking  care  of  the  said  Barbara,  &c. 

Plea  not  guilty.  The  action  was  commenced  on  the  18th 
of  July  last,  1862.  The  plaintiff  was  a  widow;  her  husband, 
the  father  of  the  daughter  Barbara,  died  on  the  15th  of 
June,  1862.  On  the  16th  of  July,  1862,  the  daughter  was 
delivered  of  a  child,  of  which  she  swore  the  defendant  was 
the  father,  and  that  he  had  seduced  her  in  the  month  of  Oc- 
tober preceding.  It  was  objected  that  the  present  plaintiff 
could  not,  under  these  circumstances,  maintain  the  action. 
The  case  proceeded  subject  to  the  objection,  leave  being  re- 
served to  move  to  enter  a  nonsuit,  and  the  plaintiff  obtained 
a  verdict  for  $100. 

In  Michaelmas  Term,  McMicliael  obtained  a  rule  nisi  to 
enter  a  nonsuit  on  the  leave  reserved,  because  the  cause  of 
action,  if  any,  arose  in  the  life-time  of  the  father,  and  the 
plaintiff,  as  mother  of  the  girl  said  to  be  seduced,  has  no 
right  or  cause  of  action  surviving  to  her  after  the  father's 
death,  or  for  a  new  trial,  the  verdict  being  contrary  to  law 
and  evidence. 


SMART  V.  HAY. 


529 


Kerr  shewed  cause,  contending  that  as  only  "not  guilty  " 
was  pleaded,  nothing  was  in  issue  but  the  fact  of  seduction, 
and  in  support  of  this  he  cited  Torrence  v.  Gibbins,  5  Q.  B. 
29T ;  Biggs  v.  Burnham,  1  U.  C.  Q.  B.  106. 

McMiohael,  contra,  cited  McKay  v.  Burley,  18  Q.  B.  U. 
C.  251;  Cross  v.  Goodman,  20  Q.  B.  U.  C,  242;  Lake  v. 
Bemiss,  4  C.  P.  U.  C.  430 ;  Healey  v.  Crummer,  11  0.  P. 
U.  C.  527. 

Draper,  C.  J. — The  seduction  in  this  case  was  sworn  to 
have  taken  place  in  October,  1861,  in  the  life-time  of  the 
father  of  the  girl  seduced,  who  was  at  the  time  of  the  seduc- 
tion "dwelling  under  his  protection."  The  father  died  in 
June  last,  and  the  daughter  was  delivered  of  a  child  within 
a  month  afterwards.  The  action  is  brought  by  the  mother, 
with  whom  the  daughter  continued  to  live  after  her  father's 
death. 

Except  as  to  the  fact  that  the  child  was  born  shortly  after 
the  death  of  the  girl's  father  and  not  during  his  life-time,  the 
case  is  precisely  similar  to  that  of  Healey  v.  Crummer,  It 
is  true  it  was  suggested  that  the  evidence  did  not  shew  that 
the  girl  Barbara  was  not  the  illegitimate  child  of  the  plaintiff, 
and  that  although  in  Briggs  v.  Burnham,  it  was  held  that 
the  father  of  an  illegitimate  daughter  could  not  maintain  an 
action  for  her  seduction,  unless  such  action  were  maintainable 
without  the  aid  of  our  statute,  it  was  also  held  in  Muckle- 
roy  V.  Burnham,  1  XJ.  C.  Q.  B.  351,  that  the  mother  of  an 
illegitimate  daughter  might  maintain  an  action  for  her  seduc- 
tion, and  it  might  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  the  girl  Barbara  was  the  plaintiff's  illegiti- 
mate daughter,  and  then  the  life  or  death  of  her  father  would 
not  affect  the  right  of  action.  No  such  suggestion,  however, 
was  offered  at  the  trial,  nor  was  any  evidence  whatever  ad- 
dressed to  this  question.  If  it  was  material  for  the  plain- 
tiff's action,  she  should  have  proved  it — neither  the  court  nor 
the  jury  would  intend  it  to  be  the  case,  without  suggestion 
or  proof. 

This  action,  according  to  the  evidence,  would  not  require 
the  aid  of  the  first  section  of  our  statute,  for  the  daughter 
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was  not  "  at  the  time  of  her  seduction  serving  or  residing 
with  another  person  upon  hire  or  otherwise,"  that  is,  an- 
other person  than  the  father  or  mother  entitled  to  bring  the 
action. 

The  second  section  af  the  statute,  however,  enacts,  "  that 
upon  the  trial  of  any  action  for  seduction  brought  by  the 
father  or  the  mother,  it  shall  not  be  necessary  to  give  proof 
of  any  act  or  acts  of  service  performed  by  the  person  seduc- 
ed, but  the  same  shall  be  in  all  cases  presumed,  and  no 
proof  shall  be  received  to  the  contrary."  In  reference  to 
this  section  Robinson^  0.  J.,  (in  McLeod  v.  McLeod,  9  U. 
C.  Q.  B.  331,)  said :  "  Proof  of  actual  service  is  no  longer 
material,  and  therefore  no  issue  can  be  tendered  on  it,"  and 
in  that  case  the  court  held  that  a  plea,  that  the  female  se- 
duced was  not  at  the  several  times,  &c.,  the  servant  of  the 
plaintiff,  was  no  answer  to  a  declaration  charging  the  defend- 
ant with  having  seduced  0.  M.,  "  the  daughter  and  servant 
of  the  plaintiff."  The  case  of  Torrence  v.  Gibbins,  5  Q.  B. 
297,  was  not  referred  to  in  McLeod  v.  McLeod,  but  it  could 
have  had  no  application,  as  in  England  there  is  no  such 
statutory  provision. 

The  necessity  of  proving  the  loss  of  service,  however,  re- 
mains unaffected  by  our  statute.  In  this  respect  the  English 
authorities  apply.  I  content  myself  with  referring  to  Dean 
v.  Peel,  5  Ea.  45;  Grinnell  v.  Wells,  7  M.  &  Gr.  1033; 
Davies  v.  Williams,  10  Q.  B.  725.  Our  own  decisions  affirm 
this  necessity  whenever  the  question  has  arisen.  See  Kim- 
ball V.  Smith,  5  U.  0.  Q.  B.  32,  which  must,  I  think,  be 
taken  to  overrule  the  dictum,  "  even  if  it"  (the  evidence) 
"  went  to  establish  that  the  defendant  was  not  the  father  of 
the  child,"  in  McMahon  v.  Skinner  2  U.  0.  Q.  B.  272. 
L'Esperance  v.  Duchene,  7  U.  C.  Q.  B.  146,  goes  farther 
than  other  cases  as  to  the  little  extent  to  which  the  loss  of 
service  need  be  proved  where  the  plaintiff's  right  of  action 
is  under  our  statute ;  in  that  respect  it  is  wholly  distinguish- 
able from  the  present  case.  It  is,  however,  an  important 
decision  in  another  respect,  namely,  that  the  cause  of  action 
is  complete  if  there  be  seduction  followed  by  pregnancy, 
though  the  child  is  still  unborn ;  because  it  shews  that  in 
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present  case  a  complete  cause  of  action  had  vested  in  the  de- 
ceased father  of  the  girl  seduced.  I  may  be  excused  from 
pointing  out  an  error  in  the  head  note  to  that  case,  which  is 
corrected  in  the  digest  at  the  end  of  the  volume.  The 
ground  on  which  I  dissented  from  the  judgment  of  the  court 
was  that  I  thought  the  evidence  absolutely  negatived  even 
a  presumption  of,  to  say  nothing  of  a  de  facto,  loss  of  service. 

That  the  absence  of  proof  of  loss  of  service  in  an  action 
of  trespass  for  debauching  the  plaintiff's  daughter  is  a 
ground  of  nonsuit,  is  so  expressly  decided  by  the  case  of 
Eager  v.  Grimwood,  1  Exch.  61,  that  I  think  it  needless  to 
add  more  on  that  point.  I  see  no  differenee  in  principle,  in 
this  respect,  between  case  and  trespass.  In  either  form 
of  action  the  parent's  claim  to  damage  is  exclusively  founded 
on  the  loss  of  service  occasioned  by  the  wrongful  act. 

If  neither  at  common  law,  nor  under  our  statute,  the  plain- 
tiff had  a  right  to  the  services  of  her  daughter  when  the 
wrongful  act  was  committed,  nor  yet  when,  by  the  pregnancy 
of  the  daughter,  the  cause  of  action  became  complete,  she 
cannot  be  said  to  have  lost  that  service  by  the  defendant's 
misconduct.  In  Eager  v.  Grimwood,  as  in  this  case,  the  only 
plea  was  not  guilty,  and  the  court  ordered  a  nonsuit  unless 
the  plaintiff  would  consent  to  a  stet  processus;  the  verdict  had 
been  rendered  for  defendant.  I  have  not  overlooked  the 
difference  of  facts  between  the  two  cases  ;  but  they  do  not,  in 
my  judgment,  affect  the  application  of  the  principle. 

EiCHARDS,  J. — The  judgment  of  his  Lordship  the  Chief 
Justice  is  in  my  opinion  the  correct  logical  conclusion  from 
the  cases  decided  under  our  own  statute.  I  think  this  is 
clearly  shewn,  in  Healey  v.  Crummer,  as  well  as  in  the  judg- 
ment just  delivered.  I  only  refer  to  the  matter  now,  to  explain 
that  it  is  on  the  decided  cases  that  I  concur  in  the  judgment 
pronounced,  feeling  myself  bound  by  those  cases. 

In  cases  like  the  present,  and  in  all  cases  where  it  is 
intended  to  contest  the  right  of  the  plaintiff  to  recover,  even 
if  the  fact  of  the  seduction  may  be  established,  I  think  it 
would  be  more  prudent  to  raise  the  question  of  service  by 
the  pleadings,  though  the  party  seduced  at  the  time  of  such 
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seduction  was  supposed  to  have  been  "living  with  her  father 
or  mother,  dwelling  under  his  or  her  protection,  and  was  not 
at  the  time  serving  or  residing  with  any  other  person  upon 
hire."  Under  these  circumstances  there  would  be  less  risk 
in  the  defence,  by  denying  the  service  and  the  seduction, 
than  by  simply  pleading  not  guilty. 

I  think  the  rule  should  be  made  absolute. 

Per  cur. — Rule  absolute. 


Tub  Toronto  Permanent  Building  Society  v. 
McCURRY  et  al. 

Building  Society — Mortgage — Ejeclment — Proviso — Default — Re-demise, 

Ejectment  for  a  lot  of  land  in  the  city  of  Toronto,  claimed  by  plaintiffs, 
under  a  mortgage  made  by  the  defendant,  as  a  member  of  the  said  soci- 
ety, to  them,  of  a  leasehold  interest,  dated  the  31st  of  August,  1861, 
which  contained  a  proviso  for  payment  of  monthly  instalments,  for  five, 
years  from  the  date  of  the  mortgage,  together  with  charges,  fines,  &c.,  due  or 
to  be  imposed  by  said  society  on  the  defendant,  as  a  member  thereof,  and  a 
covenant  to  pay  the  instalments,  &c.,  and  to  idemnify  plaintiffs  against  all 
payments  and  covenants,  &c.,  &c.,  contained  in  the  lease  of  the  premises  in 
question  to  himself,  and  awi  agreement  that  untill  default  defendant  should 
have  possession.  Proviso,  that  in  case  of  default  in  payment  of  any  of 
the  sums  mentioned,  for  the  space  of  six  calendar  months,  plaintiffs 
might  enter,  take  possession,  &c.,  and  sell  the  premises,  &c. 

At  the  trial,  it  was  proved  that  the  defendant  was  in  default  for  the  months 
of  February,  March,  April,  and  May — the  instalments  for  the  months  of 
June  and  July  had  been  paid.  For  the  defendant,  it  was  contended  that 
plaintiffs  could  not  sue  till  some  payment  had 'been  six  months  in  arrear. 
A  nonsuit  was  granted  with  leave,  to  plaintiffs,  to  move  to  enter  a  verdict 
for  them.    On  motion  to  set  aside  the  nonsuit,  held, 

That  the  only  agreement  in  the  mortgage,  entitling  defendants  to  hold 
possession,  was  that  providing  he  should  hold  till  default  was  made 
in  some  or  one  of  the  payments  in  the  proviso  mentioned.  That, 
therefore,  this  proviso  could  be  at  most  but  a  re- demise,  for  the  space  of 
five  years,  with  an  agreement  for  a  determination  thereof  at  any  moment 
on  the  defaults  specified  accruing.  2nd. — That  the  proviso,  as  to  any 
default  for  the  space  of  six  months,  does  not  amount  to  a  re-demise. 

Ejectment  for  a  parcel  of  land,  in  the  City  of  Toronto, 
composed  of  part  of  a  block  of  land  lying  between  Parlia- 
ment Street  and  Power  Street,  described  by  abuttals. 
Defence  by  James  McCurry,  for  the  whole.  The  plaintiffs 
claimed  title  under  a  deed  from  him.  Writ  issued  12th 
July,  1862. 

The  case  was  tried  in  October,  1862,  at  the  city  of 
Toronto  assizes,  before  Morrison,  J.  The  plaintiffs  proved 
an  indenture,  dated  the  31st  August,  1861,  made  by  the 
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defendant,  James  McCurry,  of  the  first  part,  and  the  plain- 
tiffs, of  the  second  part.  Whereby,  after  reciting  that 
defendant  had  subscribed  for  four  shares  in  the  stock  of  the 
company,  and  that  by  an  indenture  of  lease,  dated  20th 
December,  1853,  made  between  the  Lord  Bishop  of  Toronto, 
of  the  first  part,  and  the  defendant,  of  the  second  part,  the 
said  bishop  had  demised  to  defendant,  his  executors,  &c., 
(the  premises  in  question,)  for  the  term  of  21  years,  to  be 
computed  from  the  1st  May,  1853,  subject  to  certain  rents, 
&c.,  and  that  defendants  had  obtained  leave  in  writing  from 
the  bishop  to  sub-let,  it  was  witnessed  that  defendant, 
in  consideration  of  the  premises,  and  of  $400  paid  to  him  by 
plaintiff's,  did  grant  and  demise  to  the  plaintiffs  the  same 
premises,  to  hold  to  the  plaintiffs  for  the  remainder  of  the 
said  term,  save  and  except  the  last  three  days  thereof,  freed 
and  discharged  from,  and  indemnified  against  the  rents  and 
agreements  in  the  recited  lease,  on  the  part  of  the  tenant 
to  be  paid  and  performed,  yielding  and  paying  to  defendants, 
yearly,  one  peppercorn,  if  demanded,  provided  that  if  defen- 
dants should  pay  to  plaintiffs  $552,  by  monthly  payments  of 
$9.20  cents  each,  on  the  first  day  of  each  month,  during  five 
years,  from  the  31st  August,  1861,  with  all  fines,  forfeitures, 
and  other  sums  that  should  become  due  to  plaintiffs,  accord- 
ing to  the  regulations  of  the  society,  and  all  the  rents  reserved 
by  the  recited  lease,  taxes,  rates,  &c.,  then  the  said  inden- 
ture should  become  void.  And  the  defendant  covenanted: 
with  plaintiffs  to  pay  the  several  sums  mentioned  in  the 
proviso,  and  to  insure,  and  to  keep  insured,  the  buildings, 
and  to  pay  the  rent  reserved  to  be  paid  by  him,  and  the 
taxes,  &c.,  and  indemnify  the  plaintiffs  from  all  payments 
and  covenants  in  the  lease  to  himself  on  his  part  to  be  paid 
and  performed,  and  for  quiet  possession  to  plaintiffs,  after 
default,  free  from  incumbrances,  and  that  the  lease  to  him- 
self is  valid  and  subsisting.  And  it  was  agreed,  that  until 
default  in  payment,  or  performance  of  covenants,  the  defen- 
dants may  hold  and  enjoy  the  demised  premises  without 
interruption  by  the  plaintiffs.  Provided,  that  in  case  of 
default  in  payment  of  any  sum  thereby  secured  for  the 
space  of  six  calendar  months  after  the  time  appointed, 
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plaintiffs  may  enter  without  any  previous  demand  of  posses- 
sion, and  take  possession,  and  receive  the  rents  and  profits, 
and  may  sell  and  convey  the  premises  (provision  for  the 
disposal  of  the  purchase  money.)  Provided  always,  and 
defendant  covenants  with  plaintiffs,  that  in  case  any  of  the 
instalments  of  $9.20  shall  be  unpaid  for  twenty-one  days, 
next  after  the  time  appointed  for  payment,  it  shall  be  lawful 
for  plaintiffs  to  enter  and  distrain. 

It  was  then  proved  that  at  the  time  of  bringing  the  action 
the  defendant  was  four  months  in  arrear.  That  the  months 
for  which  he  was  in  arrear  were  February,  March,  April, 
and  May;  that  the  instalments  for  June  and  July  were 
paid. 

For  the  defendants,  it  was  objected  that  the  plaintiffs  could 
not  bring  this  action  until  some  payment  had  been  six  months 
in  arrear,  and  that  six  months  had  not  elapsed  since  the 
defendant  made  his  first  default.  The  learned  judge  directed 
a  nonsuit,  with  leave  to  the  plaintiffs  to  move  to  enter  a  verdict 
for  them. 

In  Michaelmas  Term,  Grreen  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  claimants  on  the  leave  reserved,  or  for  a 
new  trial,  for  misdirection  on  the  points  on  which  the  non- 
suit was  granted,  and  for  ruling  that  defendant  was  in  a 
position  to  give  evidence  of  a  re-demise,  without  notice  of 
title,  and  that  the  term  created  by  any  re-demise  was  not  at 
an  end;  and  because  the  claimants,  having  proved  their  title^ 
were  entitled  to  a  verdict,  as  the  defendant  had  given  no 
notice  of  title,  and,  on  affidavit,  that  there  was  rent  due  on 
the  lease  when  the  action  was  brought. 

McMichael  shewed  cause,  citing  Copp  v.  Holmes,  6  U.  C. 
C.  P.  374;  Mulherne  v.  Fortune,  8  U.  C.  C.  P.  434;  Key- 
w^orth  V.  Thompson,  16  U.  C.  Q.  B.  178;  Stevenson  v. 
Guthbertson,  12  U.  C.  C.  P.  79. 

Uccles,  Q.  C,  argued  that  there  could  be  no  re-demise,  for 
the  plaintiffs  had  not  executed  the  deed.  He  referred  to 
Cole  on  Ejectment,  463,  466;  Williamson  v.  Hall,  3  Bing. 
N.  C.  508;  Doe  Lyster  v.  Goldwin,  2  Q.  B.  143.  He 
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pointed  out  that  the  plaintiffs  had  not  executed  the  mortgage 
deed,  and  could  not,  therefore,  re-demise. 

Draper,  C.  J. — I  am  of  opinion  the  rule  should  be  made 
absolute  to  enter  a  verdict  for  the  plaintiffs.  The  only  agree- 
ment in  the  mortgage  entitling  the  defendants  to  retain 
possession  after  the  execution  of  the  mortgage,  is,  "that 
until  default  shall  be  made  in  some  or  one  of  the  payments 
in  the  above  proviso,  or  in  observing,  performing,  or  keep- 
ing some  or  one  of  the  covenants,  agreements,  or  stipulations 
herein  contained,  he  "  (defendant)  "  shall  be  at  liberty  peace- 
ably and  quietly  to  hold  and  enjoy  the  said  demised  premises, 
without  any  interruption  or  denial  by  the  plaintiff."  The 
sum  of  $400  was  to  be  paid  in  five  years  by  monthly  instal- 
ments. This  agreement,  at  the  utmost,  can  only  operate  as 
a  re-demise  for  five  years,  with  a  collateral  determination  on 
any  of  the  specified  defaults  accruing.  The  evidence  shews 
clearly  such  defaults  had  occurred.  The  proviso  relative  to 
default  in  any  payment,  for  the  space  of  six  calendar  months, 
does  not,  in  my  opinion,  amount  to  a  re-demise.  It  cannot, 
I  think,  be  so  construed,  for  then  the  effect  of  the  mortgage 
would  be,  first,  to  re-demise  until  default,  and  then  to  re- 
demise for  six  months  from  the  date  of  every  default.  But 
for  the  re-demise  the  plaintiffs  might  have  entered  before 
default ;  but  a  right  of  possession  is  given  to  defendant  until 
default.  The  subsequent  portion  grants  him  nothing,  and, 
unless  as  a  restraint  upon  the  power  of  disposition  and  sale, 
I  do  not  see  that  it  is  of  any  value  to  the  defendant. 

The  mortgage  is  not  drawn  in  a  manner  very  creditable  to 
the  conveyancer.  A  printed  form,  suitable  only  to  a  mort- 
gage in  fee,  has  been  filled  up,  making  obliterations  and 
interlineations  to  suit  it  for  a  mortgage  of  a  term,  and  it 
begins  as  an  indenture  made  "in  pursuance  of  the  act  to 
facilitate  the  conveyance  of  real  property,"  and  ends  thus: 
"  This  indenture  is  made  in  pursuance  of  the  act  to  facilitate 
the  leasing  of  lands  and  tenements." 

I  am  not  sure  that  I  rightly  understood  the  objection 
made  on  behalf  of  the  plaintiffs,  that  they  had  not  executed 
the  mortgage,  and  therefore  could  not  re-demise.  The 
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mortgagee,  before  entry,  had  an  interesse  termini^  and  this  is 
grantable.  (Co.  Lit.  46  h.)  It  was  not  objected  that  the 
plaintiffs  could  not  bring  ejectment  before  entry.  In  Wheeler 
V.  Montefiori,  2  Q.  B.  133,  it  was  held  that  the  lessee  (also  a 
mortgagee)  could  not  maintain  trespass  before  entry,  and  if 
the  defendant  had  raised  the  question,  we  must  have  deter- 
mined whether  it  was  competent  to  him,  after  default,  and 
holding  by  virtue  of  the  re-demise,  to  set  it  up,  even  if  it 
would  be  available  since  the  ejectment  act. 

As  the  matter  stands,  I  think  the  rule  should  be  made 
absolute. 

I  refer  to  Doe  Parsley  v.  Day,  2  Q.  B.  147,  and  Doe 
Roylance  v.  Lightfoot,  8  M.  &  W.  553. 

Per  cur. — Rule  absolute. 


Thomas  Anderson  v.  John  Rannie. 

Seduction — Master  and  servant — Married  woman — Stat. 

Action  by  plaintilF,  the  father,  against  defendant  for  the  seduction  of  his 
daughter,  a  widow,  living  with  him  and  in  his  service.  On  the  trial  it 
was  attempted  to  be  proven  that  plaintiff's  daughter  was  living  with  and 
in  the  service  of  the  plaintiff.  The  evidence,  however,  being  insuf- 
•  ficient  to  shew  that  tbey  were  living  in  relation  to  each  other  as  master 
and  servant,  and  as  the  daughter  was  not  an  unmarried  woman  the  action 
was  held  not  maintainable  under  the  statute.  ^  j  ,. 

The  declaration  charged  that  the  defendant  debauched  and 
carnally  knew  Elizabeth  Whitney,  then  being  the  daughter 
and  servant  of  the  plaintiff,  whereby  she  became  pregnant 
with  child,  and  the  plaintiff  lost  her  services  and  incurred 
expenses  in  nursing  and  taking  care  of  her  about  the  de- 
livery of  the  child. 

Pleas. — 1st.  Not  guilty.  2nd.  That  the  said  Elizabeth 
Whitney  was  not  the  servant  of  the  plaintiff.  3rd.  That 
the  said  Elizabeth  was  not  an  unmarried  female. 

The  trial  took  place  at  Berlin,  in  October,  1862,  before 
Richards,  J.  Elizabeth  Whitney  proved  that  she  was  the 
plaintiff's  daughter,  that  she  was  married  thirteen  years  ago, 
and  that  her  husband  died  five  years  ago.  That  the  defend- 
ant paid  his  addresses  to  her,  and  had  intercourse  with  her 
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on  tlie  25th  of  June,  1861,  and  in  consequence  she  bore  a 
child  on  the  20th  of  March,  1862.  She  swore :  "  I  live 
with  my  father  and  have  lived  with  him  all  the  time  for  the 
last  four  years  ;  I  was  living  with  him  when  seduced,  and 
when  I  was  confined.  Plaintiff  does  not  work  much,  he  has 
rheumatism,  and  I  work  for  and  take  care  of  him."  On 
cross-examination  she  stated  that  she  lived  on  a  lot  owned 
by  her  late  husband's  four  children  :  it  was  rented,  and  she 
received  some  of  the  rents.  When  she  rented  the  farm  she 
did  not  rent  the  house,  but  had  lived  in  it  ever  since  her  hus- 
band's death.  She  further  stated:  don't  keep  my  father, 
— his  relations  keep  him,  I  am  not  able  to  keep  him — the  six 
children  support  him  :  they  give  him  money,  he  gets  clothes 
and  buys  what  he  wants  to  keep  him.  I  gave  him  clothes 
last  year — the  rest  gave  money.  I  get  the  food,  tea,  and  su- 
gar— he  does  not  give  me  any  thing  for  boardiDg  him.  He 
sometimes  goes  to  live  with  my  brother  at  Flamboro'.''  An- 
other witness  for  plaintiff  stated  that  he  knew  the  parties ; 
that  it  was  over  a  year  since  he  saw  the  plaintiff  there ;  plain- 
tiff, from  his  appearance,  might  be  eighty  ;  he  could  not  say 
where  the  plaintiff's  place  of  living  was ;  he  saw  him  at  the 
"widow  woman's,"  and  supposed  that  he  lived  with  his  sons 
and  daughters ;  he  saw  plaintiff  there  in  the  fall  of  1861, 
but  not  in  the  spring  and  summer  of  1861, 

It  was  objected  that  there  was  no  proof  of  actual  service. 
The  learned  judge  le^t  it  to  the  jury,  and  they  found  a  gene* 
ral  verdict  for  plaintiff.    Damages  $100. 

In  Michaelmas  Term  A.  CrooJcs  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  that  there  was  no  proof  of  actual 
service  from  Elizabeth  Whitney  to  the  plaintiff,  and  for  mis- 
direction in  holding  that  there  was  evidence  to  go  to  the 
jury  of  such  service. 

W.  B.  Burns  shewed  cause.  He  cited  Thompson  v.  Eoss, 
5  Jur.      S.  1133. 

A.  Crooks  supported  the  rule. 

Draper,  J. — It  is  clear  that  this  is  not  an  action  falling 
within  the  scope  of  our  statute,  for  the  female  for  whose  se- 
duction this  action  is  brought  is  not  unmarried:  she  is  a 
68  VOL.  xii. 
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widow,  the  mother  of  four  children.    The  plaintiff's  ease 
must  therefore  be  supported  as  it  would  require  to  be  sup- 
ported in  England.    "  The  service  must  be  a  real  genuine 
service,  such  as  the  parent,  master,  or  mistress  may  com- 
mand and  enforce."    (Per  Polloeh,  C.  B.,  in  Thompson  t. 
Ross.)    The  law  is,  "that  this  action  lies  only  where  there 
is  the  relation  of  master  and  servant  between  the  plaintiff 
and  the  girl  who  has  been  debauched."    (Per  Bramwell,  B., 
ih.)    The  argument  in  favour  of  the  plaintiff  appears  to  be 
founded  on  two  other  passages  in  the  same  case.    "  Every 
person  living  in  a  family  as  a  relation — nephew,  niece,  or  the 
like — is  bound  to  obey  the  reasonable  orders  of  the  pater- 
familiaSy  and  is  consequently  in  his  service,"  and  "  that  re- 
lationship," ^.  e.,  of  master  and  servant,  "may  exist  not 
only  between  a  parent  and  his  children,  but  between  him  and 
others  living  in  his  house  under  his  control."    I  agree,  the 
plaintiff  is  not  debarred  from  maintaining  this  action  because 
his  daughter  was  a  widow  and  had  four  children ;  if  her  hus- 
band had  been  living  and  she  was  separated  from  him,  and 
lived  with  her  father  as  his  servant  and  was  seduced,  the  ac- 
tion would  lie.  (Harper  v.  Luff  kin,  7  B.  &  C.  387.)   But  the 
question  is,  was  the  plaintiff  the  paterfamilias  ?    Was  the 
daughter,  living  in  his  house,  bound  to  obey  his  reasonable 
orders  under  his  control  ?    I  think  the  evidence  not  only 
falls  short  of  establishing  this,  but  establishes  the  contrary. 
And  even  the  assertion  of  the  princijj^l  witness  that  the 
plaintiff  was  in  the  house  at  the  time  of  her  seduction,  is 
rather  negatived  by  the  evidence  of  the  plaintiff's  other  wit- 
nesses.   On  the  ground  that  the  plaintiff  has  failed  to  estab- 
lish the  relation  of  master  and  servant,  I  think  this  action 
fails.    It  has  been  said  the  verdict  is  small,  and  it  is  not  in 
the  interest  of  public  morals  to  have  cases  of  this  kind 
brought  before  the  notice  of  an  assembled  court ;   but  it 
may  also  be  observed  that  actions  of  seduction  are  becoming 
far  too  frequent,  and,  in  not  a  few  instances,  shew  such  a  to- 
tal want  of  moral  principle  among  the  so-call6d  victims  of 
seduction,  as  to  make  one  fear  that  the  prospect  of  publicly 
avowing  their  own  frailty  on  the  trial  where  large  damages 
may  be  recovered,  does  not  make  them  sufficiently  careful 
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of  exposing  themselves  to  temptation,  even  if  it  may  check 
them  from  leading  others  into  it.  Nor  is  that  public  confes- 
sion always  attended  with  that  sense  of  shame  and  disgrace 
which  ought  to  attend  the  consciousness  of  yielded  virtue, 
either  in  the  mind  of  the  fallen  one,  or  of  the  community 
around  her. 

I  think  there  should  be  a  new  trial,  unless  the  plaintiif 
consents  to  a  stet  'processus. 

Per  (?Mr.-— Rule  absolute. 


Armstrong  v.  Bowes  et  al. 

Justice  of  the  peace — Notice  of  action — Form  of— attorney's  place  of  abode — 
Objection  not  taken  at  nisi  prius  cannot  be  moved  upon  in  term — Judgment  by 
default  against  one  defendant — Nonsuit — Consol.  Stat.  U.  C,  ch.  126. 

Ileld,  that  a  notice  of  action  given  to  a  justice  of  the  peace,  under  Consol. 
Stat.  U.  C,  ch.  126,  in  the  following  words:  "To  John  G.  Bowes,  of  the 
City  of  Toronto,  Esquire. — I,  Annie  Armstrong,  of  the  City  of  Toronto,  in 
the  Province  of  Canada,  spinster,  residing  with  my  father,  James  Arm- 
strong, at  No.  148  Duchess  Street,  in  the  said  City  of  Toronto,  &c." 

Signed  by  the  plaintiff,  and  endorsed,  C.  P.    Armstrong  v.  Bowes  

Notice  of  Annie  Armstrong  to  John  G.  Bowes. — The  within  named  Annie 
Armstrong  resides  at  No.  148,  Duchess  Street,  in  the  City  of  Toronto. 
Cameron  &  McMichael,  for  plaintiff,  did  not  conform  to  the  pro- 
visions of  the  10th  section,  not  having  the  place  of  abode,  or  business 
of  the  attorney  endorsed,  nor  the  court  in  which  the  action  was  to 
be  brought,  stated.  The  objection  that  no  notice  of  action  was  neces- 
sary, not  having  been  taken  at  the  trial,  held,  that  it  could  not  after- 
wards be  raised  in  term. 

Held,  also,  that  judgment  by  default  being  signed  against  one  defendant  did 
not  prevent  a  nonsuit  being  entered,  on  objections  raised  by  another 
defendant. 

Trespass,  and  false  imprisonment.  Plea,  by  statute,  not 
guilty,  referring  in  the  margin  to  the  Consolidated  Statutes 
of  Upper  Canada,  chapter  126,  sections  1  to  20,  Public  Acts. 

The  trial  took  place  at  the  fall  assizes  for  York  and  Peel, 
before  Morrison^  J.  A  witness  was  called,  who  swore  that, 
as  one  of  the  clerks  of  Messrs.  Cameron  &  McMichael,  he 
served  a  copy  (or  duplicate)  of  the  notice  of  action,  of  which 
notice  the  original  was  put  in.  He  also  stated  that  he 
examined  the  copy  served  with  the  original,  and  also 
examined  the  endorsements,  and  they  are  correct.  He  did 
this  on  behalf  of  the  plaintiff's  attorneys. 

The  notice  commenced  thus:  "  To  John  G.  Bowes,  of  the 
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City  of  Toronto,  Esquire.  I,  Annie  Armstrong,  of  the  City 
of  Toronto,  in  the  Province  of  Canada,  spinster,  residing 
with  my  father,  James  Armstrong,  at  No.  148,  Duchess 
Street,  in  the  said  City  of  Toronto,  hereby,"  &c.,  and  was  . 
signed  by  the  plaintiff.  It  was  thus  endorsed:  "C.  P. 
Armstrong  v.  Bowes.  Notice  of  Annie  Armstrong  to  John 
G.  Bowes.  The  within-named  Annie  Armstrong  resides  at 
No.  148,  Duchess  Street,  in  the  City  of  Toronto.  Cameron 
&  McMichael  for  the  plaintiff." 

Evidence  was  given  of  the  trespass,  and  at  the  close  of  the 
plaintiff's  case,  a  nonsuit  was  moved  for,  on  the  ground  that 
the  notice  of  action  was  served  by  the  attorney,  and  that  the 
place  of  abode,  &c.  of  the  attorney  was  not  endorsed.  It 
was  also  noted,  at  the  request  of  the  defendant's  counsel,  that, 
according  to  the  evidence,  the  plaintiff  was  only  eighteen 
years'  old.  Leave  was  reserved  to  move  for  a  nonsuit,  on 
the  objection  to  the  notice,  and  the  plaintiff  had  a  verdict. 

In  Michaelmas  Term,  J.  H.  Cameron^  Q.  C,  obtained  a 
rule  nisi  accordingly,  on  behalf  of  the  defendant  Bowes,  or 
for  a  new  trial,  on  the  ground  that  the  notice  of  action  which 
was  served  on  the  defendant  Bowes,  by  the  attorney  of  the 
plaintiff,  had  not  the  name  and  place  of  abode  of  such  attor- 
ney endorsed  thereon,  before  service  thereof. 

M.  C.  Cameron  shewed  cause,  contending  the  notice  was 
sufficient,  but  if  not,  the  defendant,  Bowes,  was  not,  under 
the  circumstances,  entitled  to  a  notice.  He  referred  to  Mor- 
gan V.  Leach,  10  M.  &  W.  558;  DeGondouin  v.  Lewis,  10 
A.  &  E.  117 ;  James  v.  Saunders,  10  Bing.  429 ;  Burns' 
Justice  of  the  Peace,  title.  Justices  of  the  Peace ;  Bross  v. 
Huber,  15  U.  C.  Q.  B.  625;  Helliwell  v.  Taylor,  16  Q.  B. 
U.  C.  279. 

J.  H.  Cameron,  Q.  C,  in  reply,  urged  that  it  was  not 
disputed  at  the  trial  that  the  defendant,  Bowes,  was  entitled 
to  notice,  and  that  it  was  clear  the  statute  was  not  complied 
with.  He  cited  Roberts  v.  Williams,  2  C.  M.  &  R.  561,  5 
Tyr.  583;  and  Collins  v.  Hungerford,  7  Irish  C.  L.  N.  S. 
581. 


Draper,  C.  J.—The  10th  section  of  our  statutes  (ch.  126, 
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ConsoL  Stat.  U.  C.)  enacts  that  "no  such  action  shall  be 
commenced  against  any  justice  of  the  peace  until  one  month, 
at  least,  after  a  notice,  in  writing,  of  the  intended  action  has 
been  delivered  to  him,  or  left  for  him  at  his  usual  place  of 
abode,  by  the  party  intending  to  commence  the  action,  or  by 
his  attorney  or  agent,  in  which  notice  the  cause  of  action, 
and  the  court  in  which  the  same  is  intended  to  be  brought, 
shall  be  clearly  and  explicitly  stated,  and  upon  the  hack 
thereof  shall  be  endorsed  the  name  and  place  of  abode  of 
the  party  intending  to  sue,  and  also,  the  name  and  place  of 
abode  or  of  business  of  his  attorney  or  agent,  if  the  notice 
be  served  by  such  attorney  or  agent." 

It  appears  to  me  impossible  to  hold  that  this  notice 
complies  with  the  statute,  for  though  the  name  and  place  of 
abode  of  the  plaintiif  is  endorsed,  and  also,  the  name  of  her 
attorneys,  yet  their  place  of  abode  or  business  is  not  endorsed, 
which  is  necessary,  if  their  clerk,  who  proved  the  service, 
served  it  for  them,  and  if  he  served  it  as  agent  for  the 
plaintiff,  his  name  and  place  of  abode  or  business  should 
have  been  endorsed,  but  are  not. 

I  agree  that  the  objection,  that  the  defendant  was  not 
entitled  to  notice,  should  have  been  raised  at  the  trial,  and 
not  being  taken  there  cannot  be  afterwards  taken  here.  In 
Bross  V.  Huber,  15  U.  C.  Q.  B.  625,  the  learned  Chief  Justice 
expressed  a  similar  opinion  on  this  point.  I  should  doubt, 
however,  whether  it  could  be  properly  held  that  a  statement  of 
the  name  and  place  of  abode  of  the  attorney,  at  the  foot  of 
the  notice,  and  therefore,  as  I  understand  it,  on  the  face  of 
it,  could  be  held  a  compliance  with  the  act.  It  is  true  that  in 
Crooke  v.  Curry,  cited  in  1  Tidd  2Sn.,  8th  edition,  it  is  said 
to  have  been  ruled  to  be  sufficient;  but  in  Taylor  v.  Fen- 
wick,  3  B.  &  P.  553,  note  a,  Lord  Mansfield  says,  "in 
favour  of  justices  of  the  peace,  the  legislature  has  thought 
fit  to  prescribe  a  precise  form ;  whether  right  or  not  it  does 
not  matter;"  and  in  Lovelace  v.  Curry,  7  T.  R.  635,  Lawrence, 
J.,  states,  as  the  judgement  of  the  court,  in  Taylor  v.  Fenwick, 
"  The  statute  has  prescribed  a  form  which  must  be  implicitly 
followed,  and  it  admits  of  no  equivalent.  The  statute  was 
made  to  introduce  a  strictness  of  form  in  favour  of  justices, 
^nd  it  must  be  observed  literally." 
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Where  one  of  two  defendants  allows  judgment  to  go  by 
default,  as  in  this  case,  the  plaintiff  may  be  nonsuited. 
Murphy  V.  Donlan,  5  B.  &  C.  178 ;  Jones  v.  Gibson,  5  B.  &  C. 
768.  In  Stuart  v.  Rogers,  4  M.  &  W.  649,  the  court 
approved  of  Murphy  v.  Donlan,  though  Parhe,  B.,  appears  to 
have  thought  that  it  might  be  different  in  an  action  of  tres- 
pass.  It  would  be  better  plaintiff  should  enter  a  stet 
processus,  as  was  done  in  that  case,  or  we  may  feel  driven  to 
grant  a  new  trial. 

Per  cur. — Rule  absolute. 


Samuel  McLellan  qui  tam.  v.  Peter  B.  Brown. 

Magistrate — Conviction  hy  two— Return  of — Immediate  signatures. 

In  an  action  against  a  magistrate  for  neglecting  to  make  an  immediate 
return  of  a  conviction  had  before  him  and  another  justice  on  the  25th  of 
September,  1861,  it  was  sworn  that  a  return  accompanied  by  the 
conviction  itself  was  made  by  the  witness  for  himself,  and  on  behalf 
of  the  defendant  on  the  6th  December,  1861,  and  signed  in  the  de- 
fendant's name  by  the  witness,  as  well  as  for  himself,  the  defendant 
having  authorised  and  requested  him  so  to  sign  it.  The  judge  at  the  trial 
left  it  to  the  jury  as  to  whether  the  return  was  "  immediate"  as  required 
by  the  statute,  telling  them  that  the  word  immediate  should  be  con- 
strued to  mean  within  a  reasonable  time.  Upon  a  verdict  for  defendant, 
and  a  motion  for  new  trial, 

Held,  that  the  fact  was  properly  left  to  the  jury  to  decide  whether  the  return 
as  made  came  within  the  definition  of  the  word  "  immediate,"  and  the 
decision  of  a  jury  upon  a  matter  of  fact  in  a  penal  action  is  final. 

2ndly.  That  although  the  statute  requires  the  return  to  be  made  by  the 
convicting  justices  under  their  hands,  yet  when  one  justice  of  two  who 
convicted  made  the  return,  signing  his  own  name  and  that  of  the 
other  justice  by  his  express  authority,  it  was  sufficient. 

Quo&re,  per  Draper,  C.  J. — Whether  the  return  in  this  case  came  within  the 
term  immediate  under  the  statute. 

Debt  against  defendant  as  a  justice  of  the  peace  for  not 
making  an  immediate  return  of  a  conviction  of  John 
McLennan,  James  Gilmour,  Samuel  McLennan,  and  Thomas 
Fallon,  had  before  the  defendant  and  Alexander  Mclntyre, 
Esq.,  two  of  the  justices  of  the  peace  for  the  United  Coun- 
ties of  Huron  and  Bruce,  on  the  25th  day  of  September, 
1861.    Plea,  never  indebted. 

The  case  was  tried  in  November,  1862,  at  Goderich,  before 
the  Chief  Justice  of  Upper  Canada. 

The  clerk  of  the  peace  proved  he  had  no  return  of  the 
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conviction  stated  in  the  declaration  such  as  the  statute  speci- 
fies, but  he  produced  a  conviction,  corresponding  with  the 
declaration,  which  he  received  on  the  6th  of  December,  1861. 
He  was  applied  to  by  the  plaintiffs'  attorney  about  the  9th 
of  October,  to  search  for  this  conviction.  The  quarter  ses- 
sions next  ensuing,  the  25th  September,  1861,  began  on 
Tuesday,  the  10th  of  December,  and  a  notice  of  appeal 
against  the  conviction  was  lodged  on  that  day.  When  the 
appeal  was  called  the  clerk  of  the  peace  stated  the  convic- 
tion had  not  been  returned.  This  mistake  arose  from  the 
prosecutor's  name  not  appearing  on  the  paper  returned.  It 
was  also  proved  that  the  complaint  was  made  against  the 
four  parties  named  for  stopping  up  a  road  in  the  12th  con- 
cession of  Culross,  which  road  was  between  two  lots,  one  of 
which  belonged  to  the  father  of  the  McLennans,  and  the 
other  to  one  of  the  sons. 

On  the  defence  Alexander  Mclntyre  was  called.  He  was 
one  of  the  convicting  justices.  He  stated  that  he  drew  up 
in  his  own  handwriting  a  return  of  this  conviction  in  the 
month  of  November.  That  this  return  together  with  the 
conviction  itself  were  mailed  in  one  envelope  about  the 
middle  of  November,  addressed  to  the  clerk  of  the  peace, 
and  that  he  put  the  packet  into  the  Teeswater  post-office. 
The  return  was  in  compliance  with  the  statute.  It  was  not 
returned  sooner  in  consequence  of  a  notice  served  by  the 
prosecutor,  as  follows : 

"  Culross,  November  20,  1861. 

"To  John  McLennan. — Take  notice  that  I  have  aban- 
doned and  do  hereby  abandon  the  case  instituted  by  me 
against  you  for  stopping  up  the  road  allowance  between  lots 
Nos.  32  &  33,  12th  concession,  and  for  which  you  were  con- 
victed before  Alexander  Mclntyre  and  P.  B.  Brown, 
Esquires,  on  the  25th  of  September,  1861,  and  further  take 
notice  that  I  do  not  intend  to  prosecute  said  case  or  take 
any  further  action  therein.       "Yours,  &c., 

(Signed,)  "  Richard  Haldenby.% 

Mr.  Mclntyre  further  swore  that  no  fine  or  costs  were 
ever  exacted  from,  or  paid  by  the  parties  convicted.  That 
the  return  was  made  in  his  name  and  that  of  the  defendant^ 
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who  had  authorised  him  to  put  his  defendant's  name  to  it,  and 
to  make  the  return.    The  signature  to  the  notice  was  proved, 
and  service  of  it  on  each  of  the  parties  was  admitted. 
The  jury  found  for  the  defendant. 

In  Michaelmas  Term  Ucdes,  Q.  C,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiff  pursuant  to  leave  reserved, 
or  for  a  new  trial,  the  verdict  being  contrary  to  law  and 
evidence,  and  the  charge  of  the  learned  judge,  the  evi- 
dence for  the  defence  being  insufficient  to  sustain  the  ver- 
dict, and  for  misdirection  in  not  ruling  as  a  matter  of  law 
that  the  return  proved  was  not  immediate. 

0.  Robinson  shewed  cause.  No  point  was  taken  at  the 
trial  that  the  judge  should  not  have  left  it  to  the  jury  to  say 
whether  the  return  was  immediate.  And  in  qui  tarn,  actions 
the  courts  will  not  grant  a  new  trial  on  a  question  like  this, 
where  the  charge  to  the  jury  is  not  clearly  against  law.  He 
referred  to  Tenant  v.  Bell,  9  Q.  B.  684  ;  Ball  qui  tarn. 
Fraser,  18  U.  C.  Q.  B.  100  ;  Hall  v.  Green,  9  Exch.  247 ; 
Gough  V.  Hardman,  6  Jur.  N.  S.  402 ;  Murphy  qui  tam.  v. 
Harvey,  9  U.  C.  C.  P.  528  ;  Henderson  v.  Sherborne,  2  M. 
&  W.  236  ;  Rex  v.  Mackintosh,  2  Old  Series,  497. 

Uccles,  Q.  C,  supported  the  rule. 

Draper,  C.  J. — I  do  not  find  that  any  leave  was  reserved 
to  move  to  enter  a  verdict  for  the  plaintiff.  The  rule  appears 
to  have  inadvertently  issued  in  that  respect. 

And  the  objection  now  urged  as  a  misdirection,  namely, 
that  the  learned  Chief  Justice  left  it  to  the  jury  to  say 
whether  the  return  was  immediate,  which  word  he  told  them 
meant,  "  within  a  reasonable  period,"  instead  of  ruling  it  as 
a  matter  of  law,  was  not  taken  at  the  trial,  and  we  should 
not  therefore  permit  it  to  be  urged  now.  The  case  of  Ten- 
nant  v.  Bell,  9  Q.  B.  684,  supports,  as  far  as  it  goes,  the 
course  adopted  in  leaving  the  question  to  the  jury. 

Then,  upon  the  evidence,  it  was  contended  at  the  trial 
that  the  evidence  given  by  Mclntyre  did  not  prove  a  return 
made  by  this  defendant,  as  he  had  not  signed  it,  and  that 
objection  is  renewed  now.    The  statute,  though  it  requires 
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that  the  return  should  be  made  by  the  convicting  justices, 
does  not  in  the  enacting  clause  require  it  to  be  under  their 
proper  hands.  The  schedule  of  forms  ends  thus  :  "  A.  B. 
&  C.  D.,  convicting  justices"  (as  the  case  may  be.)  I  am 
of  opinion,  that  so  far  as  this  objection  extends,  the  evi- 
^  jdence  fully  warrants  the  verdict.  That  if  one  justice  of 
j  Several  who  convict  makes  the  return,  and  signs  the  name  of 
|;he  other  convicting  justices  to  it,  by  their  direction  or 
express  authority,  it  is  sufficient. 

The  last  question  is  as  to  the  finding  that  this  return  was 
"  immediate."  I  am  not  by  any  means  prepared  to  say  that 
the  evidence  proves  an  immediate  return.  To  be  safe  from 
the  penalty  justices  of  the  peace  who  join  in  a  conviction 
should  be  far  more  prompt  in  sending  the  same,  with  a 
return  as  required,  and  in  the  form  given  by  the  schedule  to 
the  act.  A  reasonable  time,  a  time  to  enable  them  to  do  it 
conveniently,  and  in  proper  order,  they  may  safely  take. 
They  incur  the  risk  of  a  jury  finding  against  them  if  they 
take  more.  I  concur  in  the  manner  in  which  this  question 
was  left,  nor  is  it  objected  to,  for  on  this  point  the  verdict  is 
complained  of  as  against  the  learned  Chief  Justice's  charge. 
But  the  jury  have  found  that  the  return  was  made,  and  that 
it  was  immediate.  And  in  a  penal  action  such  as  this  is, 
their  verdict  on  a  question  of  fact  properly  left  to  them  is 
final  and  conclusive  if  in  favour  of  the  defendant.  The 
cases  of  Hall  v.  Green,  and  Gough  v.  Hardman,  cited  by 
Mr.  Robinson,  settle  this  point. 

I  think,  therefore,  this  rule  should  be  discharged. 

Per  cur. — Rule  discharged. 
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Samuel  McLennan  qui  tam.  v.  Alexander  McIntyre. 

Justice  of  the  peace — Conviction — Return — Penalty  when  more  than  two 
magistrates — Not  joint — Evidence. 

This  action  was  similar  to  the  preceding  case  by  same  plaintiff  against  the 
second  of  the  two  convicting  magistrates  who  was  the  principal  witness 
for  the  defence  on  the  former  tibial.  On  the  trial  of  this  case  the  defend- 
ant offered  to  put  in  as  evidence  the  record  of  the  last  action  with  the 
verdict  endorsed  thereon,  the  object  of  which  appeared  to  be  to  shew  the 
return  of  the  conviction  by  himself,  and  so  indirectly  to  "make  him  a 
witness  in  h'is  own  behalf. 

Held,  that  the  penalty  not  being  a  joint  one,  as  against  the  two  magistratesj 
but  several,  each  being  individually  liable  for  not  making  the  proper 
return,  the  record  and  verdict  in  favour  of  the  defendant  in  the  former 
case  could  not  be  evidence  of  a  return  made  by  the  defendant  in  this  case. 

Held,  also,  that  the  transmission  of  the  conviction  itself  is  not  sufficient 
without  a  return  thereof  by  the  convicting  justice. 

The  pleadings  in  this  case  are  the  same  as  in  McLennan 
qui  tam.  v.  Brown,  and  the  issue  was  tried  on  the  same  day, 
and  very  shortly  after  the  jury  had  rendered  their  verdict 
for  the  defendant  in  that  case.  The  present  defendant  was 
the  principal  witness  for  the  defence  in  the  action  against 
Brown,  and  with  the  exception  of  his  testimony  the  facts 
proved  in  the  two  cases  were  precisely  similar.  The  defen- 
dant's counsel  however  offered  to  put  in  evidence  the  record 
in  that  case  on  Avhich  was  endorsed  the  verdict  rendered  in 
favour  of  Brown.  The  learned  Chief  Justice  refused  to 
receive  it.  The  defendant's  counsel  ohjected  to  the  charge, 
contending  that  the  word  "immediate"  must  be  construed 
with  reference  to  all  the  circumstances,  and  that  if  the 
return  was  made,  as  soon  as  necessary,  under  the  circum- 
stances of  this  case,  the  jury  should  have  been  directed,  that 
it  was  sufficient  to  satisfy  the  statute,  and  that  the  notice  of 
appeal,  and  the  notice  of  abandonment  of  the  prosecution 
were  circumstances  to  be  considered,  in  determining  whether 
the  return  was  "immediate,"  and  the  return  of  the  conviction 
itself,  is  a  compliance  with  the  statute. 

The  learned  Chief  Justice  was  against  the  defendant  on 
both  points,  stating,  as  to  the  first,  that,  taking  all  the  cir- 
cumstances into  account,  he  could  not  tell  the  jury  that,  in 
his  opinion,  the  return  was  immediate,  he  left  it  -to  them  on 
the  evidence.    They  found  for  the  plaintiff. 

Q.  Robinson^  in  Michaelmas  Term,  obtained  a  rule  nisi  for 
a  new  trial,  for  the  rejection  of  the  evidence,  of  the  recor4 
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and  endorsement  of  verdict  thereon,  and  to  stay  proceedings 
on  an  affidavit  which,  however,  only  shewed  the  identity  of  the 
pleadings  in  the  two  actions,  and  that  the  jury  had  found  in 
favour  of  the  defendant. 

EccleSy  Q.  C,  shewed  cause,  contending  that  the  whole 
object  of  the  rule  was  to  make  the  defendant  a  witness  in  his 
own  case,  which  our  statutes  did  not  permit. 

0.  Mohinsofif  in  support  of  the  rule,  cited  Taylor  on 
Evidence,  1284-5,  1294  to  1299,  and  1304  to  1308;  Pritch-' 
ard  V.  Hitchcock,  6  M.  &  Gr.  151. 

Draper,  C.  J. — The  right  to  use  the  verdict  in  the  case 
against  Brown  was  not  rested  on  the  ground  that  the  plain- 
tiff could  only  recover  one  penalty  for  the  not  returning  the 
conviction  in  question,  for  it  was  not  denied  that  the  statute 
(Consol.  Stat.  U.  C,  ch.  124,  sec.  2)  subjects  each  justice 
of  the  peace,  whose  duty  it  is  to  make  a  return,  to  a 
penalty  if  he  neglects  so  to  do.  Nor  was  it  oifered  simply 
to  prove  that  a  trial  had  occurred  before  the  court  then  sit- 
ting, in  a  qui  tam  action  against  Brown,  or  that  a  verdict 
had  been  rendered  in  his  favour.  If  that  had  been  all,  I 
apprehend  the  record  tendered  would  have  been  admissible. 
The  object  plainly  was  to  offer  it  as  some  proof  of  a  fact  in 
dispute  on  the  trial  of  this  cause,  namely,  that  this  defendant 
had  returned  the  conviction.  But,  in  truth,  it  could  not 
have  been  evidence  of  that  fact,  because  it  was  wholly  indif- 
ferent to  Brown's  liability  or  non-liability.  If  he  (Brown) 
had  made  a  return,  he  would  not  be  liable,  because  the 
defendant  had  neglected,  and  vice  versa.  There  was  no 
question  of  joint  liability  for  a  joint  omission.  Each  action 
was  for  a  several  liability  for  the  individual  neglect  of  eac^i 
defendant. 

I  think,  therefore,  the  learned  Chief  Justice  rightly 
rejected  it  as  affording  no  evidence,  whatever,  material  to  the 
issue  which  he  was  trying. 

Then,  as  to  the  direction  to  the  jury,  I  think  that  the 
question,  whether  the  return  was  immediate,  i.  e.,  within  a 
reasonable  time,  cannot  be  affected  by  the  notice  of  appeal,  or 
subsequent  notice  of  abandonment  of  the  prosecution.  The 
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duty  of  tlie  justice  is  wholly  unconnected  with  such  proceed- 
ings. If  it  were  not,  he  might  justify  delay,  on  the  ground 
that  he  was  waiting  to  see  if  there  would  be  an  appeal,  &c. 

Lastly,  I  am  unable  to  concur  in  the  argument,  that 
transmitting  the  conviction  itself,  is  the  same  thing  as  mak- 
ing a  return  of  it.  First,  the  statute  not  only  does  not  say 
so,  but  it  says,  to  my  apprehension,  something  different; 
and,  second,  the  conviction  will  not  convey  any  information  as 
'to  the  time  when  the  penalty  was  paid,  if  paid,  nor  to  whom  it 
was  paid  over  by  the  convicting  justice  or  justices,  nor  if  it 
has  not  been  paid,  any  explanation  why.  The  preamble  of 
the  original  act,  if  referred  to,  affords  reasons  for  holding 
the  conviction,  and  the  return  of  it,  as  separate  instruments, 
and  for  enforcing  the  information  which  the  schedule,  if  pro- 
perly drawn  up,  would  give.  I  should  be  very  glad  if  I  could 
hold  that  this  defendant  had  substantially  complied  with  the 
statute,  either  in  point  of  time,  or  by  returning  the  convic- 
tion only ;  but  I  think  the  plain  construction  of  the  act  is 
against  him. 

I  think,  therefore,  the  rule  must  be  discharged. 

Per  cur. — Rule  discharged. 


The  School  Trustees  of  Elzevir  v.  The  Corporation  op 

Elzevir. 

School  trustees — Mandamus. 

As  a  general  rule  a  mandamus  will  not  be  granted  unless  the  party 
making  the  application  has  no  other  specific  legal  remedy. 

Upon  an  application  by  school  trustees  for  a  mandamus  to  obtain  money 
from  a  corporation,  the  affidavits  being  contradictory,  and  this  court 
having  decided  in  the  case  of  School  Trustees  of  Arthur  v.  The  Corpo- 
rtion  of  Arthur,  9  C.  P.  U.  C.  532,  that  an  action  for  a  balance  due  in 
a  case  such  as  this  would  lie,  the  mandamus  was  refused. 

In  Easter  Term,  25  Yic,  Richards^  Q.  C,  obtained  a  rule 
nisi,  calling  upon  the  corporation  of  the  township  of  Elze- 
vir to  shew  cause  why  a  mandamus  should  not  issue,  com- 
manding them  to  make  up  and  pay  to  the  said  school  trus- 
tees out  of  the  funds  of  the  corporation  $59  72c.,  being  the 
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sum  remaining  unpaid  by  the  corporation  of  the  township  to 
the  said  trustees  of  the  arrears  of  school  rates  for  the  said 
school  section  for  the  year  1861,  charged  on  parcels  of  land 
liable  to  assessment  in  said  school  section,  and  which  the 
collector  appointed  for  1861,  by  the  said  trustees,  was  una- 
ble to  collect  by  reason  of  there  being  no  person  resident  on 
the  said  lands  and  no  goods  to  distrain,  and  a  return  of 
which  lands  and  the  uncollected  rates  thereon  was  after- 
wards made  by  the  said  trustees  to  the  clerk  of  the  corpor- 
ation of  Elzevir,  before  the  end  of  that  year,  and  amounted 
to  $92  90c.,  of  which  $33  18c.  has  been  paid  by  the  cor- 
poration to  the  trustees,  and  why  the  corporation  of  Ekevir 
should  not  pay  the  costs  of  this  application. 

The  application  was  founded  upon  two  affidavits,  1st,  of 
Dillenbech,  a  school  trustee  for  section  No.  7,  in  thfe  present 
and  the  preceding  year,  who  was  also  collector  for  1861 ; 
that  he  was  unable  to  collect  the  school  rates  charged  on 
lands  named  in  a  paper  annexed  by  reason  of  there  being 
no  persons  resident  thereon,  and  no  goods  to  distrain  thereon 
respectively ;  that  the  owners  of  some  of  the  lots  reside  out 
of  the  county  of  Hastings  ;  that  the  trustees,  about  the  25th 
of  December,  1861,  made  a  return  to  the  clerk  of  the  muni- 
cipality before  the  end  of  the  current  year,  of  the  several 
parcels  of  land  and  the  uncollected  rates,  being  a  copy  of 
the  paper  annexed  to  the  affidavit,  to  the  clerk  of  the  muni- 
cipality ;  that  the  rates  chargeable  on  the  said  lands  which 
he  could  not  collect  amounted  to  $92  90c.,  of  which  the  cor- 
poration of  Elzevir  have  paid  $33 18c.,  but  refuse  to  make  up 
the  deficiency,  $59  72c.,  out  of  their  funds  ;  that  said  section 
No.  7  is  a  school  section  in  Elzevir ;  that  the  deficiency  is 
required  at  once  for  the  payment  of  the  school  teacher's  sal- 
ary, and  the  trustees  have  required  the  corporation  to  make 
up  such  deficiency  in  pursuance  of  the  127th  section  of  the 
common  school  act,  and  the  same  now  remains  unpaid. 

The  paper  referred  to  in  the  affidavit  was  as  follows  : 

J.  R.  Loveless,  EJ  3  in  6  concession  £  30   $6  12J 

Not  on  roll,  SJ  1  in  6,  "    25    5  11 

Allen  Mills,     1     8,  «     ......  75      ....  15  31 

P.  E.  McCallum,  NJ  1  in  7^    "   12  10         2  55 
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Sluggard,  2  k  S.EJ  Sin  8,  .. 

-f  Pi  oi 

lo  ol 

F.  Zelmer,  SJ  5  in  8, 

a 

0  11 

Not  on  roll,  corner  lot  6  in  8, 

....  50   

10  21 

"XT  T71 1    O  *       IT  LC 

IN.EJ  3  m  7,  " 

....  12  10... 

f  2  55 

3  in  8, 

C6 

 50  ..^ 

10  21 

3  in  9, 

a 

,,,.50  ...] 

10  21 

5  in  9, 

a 

....  50 

^10  31 

$92  90i 

*33  28 

$59  72 

The  second  s^jBQidavit  was  by  another  school  trustee  corro- 
borating the  former  one,  except  as  to  there  being  no  distress 
on  the  non-resident  lands. 

This  rule  was  enlarged  until  Trinity  and  then  until  Michael- 
mas Term,  when  Wallbridge,  Q.  C,  shewed  cause.  He  objected 
that  a  mandamus  would  not  lie  until  a  suit  had  been  brought, 
referring  to  a  case  reported  in  12  U.  C.  Q.  B.  p.  526,  and 
that  the  return  made  to  the  municipality  was  not  sufficient 
for  them  to  act  upon,  for  it  conveyed  no  information ;  that 
it  was  not  shewn  that  a  school  was  kept  or  maintained  dur- 
ing the  yea^r,  nor  by  which  of  the  three  modes  authorised 
by  the  statute,  nor  for  what  purpose  the  money  was  required. 
That  the  collector  might  have  collected  the  school  rates,  and 
that  the  school  house  is  not  within  the  school  section  but 
upon  an  allowance  for  road.  He  cited  In  re  School  Trus- 
tees of  Port  Hope  v.  Town  Council  of  Port  Hope,  4  U.  C. 
C.  P.  418 ;  O'Donahue  v.  School  Trustees  of  Thorah,  5  U. 
0.  C.  P.  297 ;  Munson  v.  Municipality  of  Collingwood,  9 
U.  C.  C.  P.  497 ;  School  Trustees  of  Arthur  v.  Township 
Council  of  Arthur,  9  U.  C.  C.  P.  532.  He  filed  affidavits, 
from  which  it  appeared  that  of  the  lands  mentioned  in  the 
paper  attached  to  the  affidavit  of  Dillenbeck,  the  following 
were  assessed  in  the  resident  assessment  roll  of  Elzevir,  for 
the  year  1861,  viz. :  The  E  J  of  No.  3  in  the  6th  concession, 
to  John  R.  Loveless,  who  lived  in  the  township  during  1861, 
and  part  of  1862.  No.  1  in  the  8  concession  to  Allan  Mills, 
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who  lived  in  the  township  at  the  time  of  the  assessment  and 
afterwards  moved  to  an  adjoining  township.  The  JST.EJ  of 
No.  1,  in  the  7th  concession  to  Peter  McCallum,  who  lived 
in  the  township  at  the  time  of  the  assessment  and  still  has 
his  home  therein.  No.  2  and  the  S.EJ  of  No.  3,  7th  con- 
cession to  Richard  Sluggard,  who  had  a  man,  presumed  to 
be  a  tenant,  living  thereon  during  part  of  1861.  The  SJ  of 
No.  5,  8th  concession,  to  Frederick  Zellman,  who  resided  in 
Elzevir  during  all  1861  and  part  of  1862.  No.  6,  in  the 
8th  concession,  to  James  Comer,  since  deceased,  whose  heirs 
still  reside  in  the  township  and  have  property  left  by  him. 
The  No.  1,  in  the  6th  concession,  is  not  assessed  at  all, 
and  the  other  lots  were  assessed  on  the  non-resident  roll,  and 
the  school  rates  charged  upon  them  amounting  to  $33  18c. 
have  been  paid  by  the  corporation  of  Elzevir  to  the  school 
trustees. 

One  John  Swinton  swore  he  was  living  on  the  property 
assessed  to  Eichard  Sluggard  from  September,  1861,  to  April, 
1862  ;  that  the  two  trustees  on  whose  affidavits  this  rule  was 
granted,  came  to  him  before  December,  1861,  and  told  him 
if  he  remained  on  the  lot  they  would  have  to  come  on  him 
for  the  tax,  and  advised  him  to  move  his  property  off  the  lot, 
which  he  did,  and  afterwards  moved  on  again ;  that  he  had 
property  enough  to  pay  the  tax,  and  there  was  on  the  land 
about  IJ  tons  of  hay  belonging  to  Sluggard,  which  the  collec- 
tor Dillenbeck  knew ;  that  he  would  not  have  moved  his 
property  off  the  land  if  he  had  not  been  advised  by  the 
trustees  so  to  do. 

The  reeve  of  Elzevir  made  an  affidavit  shewing  that  the 
taxes  on  the  lots  on  the  resident  roll  might  have  been  col- 
lected, but  that  Lewis,  one  of  the  trustees,  told  him  the 
trustees  would  not  sell  for  the  same,  but  would  make  the 
corporation  pay  the  money. 

Bichards,  Q.  C,  in  reply,  filed  numerous  affidavits.  The 
statements  relative  to  the  possibility  of  collecting  the  taxes 
were  unequivocally  denied,  and  it  was  sworn  by  the  collector 
that  as  soon  as  he  got  the  roll  and  warrant  (in  November, 
1861)  he  went  to  each  lot  and  could  find  no  property. 
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As  to  the  locality  of  the  school-house,  according  to  the 
older  survey,  the  affidavits  in  support  of  the  rule  shewed  it 
was  on  a  lot  in  the  township  of  Elzevir  within  the  limits  of 
the  school  section,  while  by  the  affidavits  filed  on  shewing 
cause  it  appears  that  it  stands  in  the  road  between  the  town- 
ships of  Hungerford  and  Kingston. 

Draper,  C.  J.^It  is  laid  down,  as  a  general  rule,  that  a 
mandamus  does  not  lie  unless  the  party  making  the  applica- 
tion has  no  other  specific  legal  remedy.  Per  BuUer,  J.,  in 
Rex  v.  Bishop  of  Chester,  1  T.  R.  404,  Selwyn,  N  P.  10T8. 
In  the  case  of  the  School  Trustees  of  Arthur  v.  The  Town- 
ship Council  of  Arthur  and  Luther,  we  held  that  an  action 
would  lie  against  the  municipal  corporation  at  the  suit  of 
the  school  trustees  to  recover  unpaid  school  rates  on  the 
lands  of  non-residents,  and  if  so,  the  applicants  in  this  case 
have  a  specific  legal  remedy ;  and  in  this  case  the  contradic- 
tion in  the  affidavits  is  so  great  in  some  particulars  that  we 
might  hesitate  on  that  ground  alone  to  grant  a  writ  by  which 
we  should  assert  that  the  applicants  have  a  clear  right  to 
what  they  claim. 

I  am  of  opinion  the  rule  should  be  discharged. 

Per  cur, — Rule  discharged. 


In  re  the  Judge  of  the  County  Court  of  Perth  in  a  Suit 
OF  Ruth  A.  Dollery  v.  Samuel  Whaley  and  Wm.  Moss. 

Action  of  trespass  de  bonis,  &c.,  in  the  county  court  of  the  county  of  Perth  ;  in 
which  defendants,  after  declaration,  applied  to  the  judge,  who  stayed  pro- 
ceedings, on  it  appearing  that  defendants  had  been  sued  for  the  same 
causes  of  action  in  the  county  court  of  another  county,  in  which  action 
the  proceedings  against  them  were  held  to  be  coram  non  judice ;  and 
thereof  the  costs,  though  taxed.  Had  not  been  paid.  On  motion  for 
mandamus  to  compel  the  said  judge  of  the  county  court  to  proceed  in 
due  course  of  law  to  try  this  case,  held,  that  the  defendants  being 
primarily  interested,  had  a  right  to  be  before  the  court  and  heard,  the 
mandamus  was  therefore  refused.  ^ 

Semble,  that  the  proceedings  in  this  court  should  not  have  been  stayed  by 
the  judge  of  the  county  court. 

DuRAND,  in  Trinity  Term  obtained  a  rule,  calling  on  the 
judge  of  the  county  court  of  the  county  of  Perth,  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue,  requiring 
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him  to  proceed  in  due  course  of  law,  to  try  the  cause  of 
'  Ruth  A.  Dollery  against  Sam.  Whalej  and  Wm.  Moss,  not- 
withstanding the  order  to  stay  proceedings  made  by  him. 

The  affidavit  on  which  this  rule  was  granted  stated,  that 
the  action  in  the  county  court  was  trespass  de  bonis  aspor- 
tatis.  That  defendants  did  not  appear  until  they  were 
served  with  the  declaration,  when  they  entered  an  appear- 
ance, and  applied  to  the  judge  to  stay  proceedings,  on  the 
ground  that  they  had  been  sued  in  the  county  court  of 
another  county,  for  the  same  cause  of  action,  and  had  been 
put  to  costs  which  were  unpaid.  That,  in  fact,  there  had 
been  such  a  suit  against  these  defendants  and  one  Somer- 
ville,  for  trespass,  in  seizing  and  selling  plaintiff's  goods 
upon  an  execution  issued  out  of  a  division  court,  in  the 
county  of  Perth,  of  which  division  court  defendants  acted,  the 
one  as  clerk,  the  other  as  bailiff,  and  Somerville  was  the 
execution  creditor.  That  the  defendants  in  the  pending 
suit  succeeded  in  the  action  brought  against  them  and 
Somerville  jointly,  on  the  objection  that  they  had  a  right  to 
be  sued  on  such  a  cause  of  action,  within  their  own  county, 
and  the  proceedings  as  against  them  were  held  to  be  coram 
non  judice.  That  no  verdict  was  therefore  taken  for  them, 
nor  any  judgment  in  their  favour  for  costs,  in  any  way 
rendered,  that  though  their  costs  were  taxed,  the  plaintiff 
has  not  paid  them,  under  the  belief  that  the  defendants 
have  no  legal  right  to  them,  and  cannot  enforce  them. 
That  in  June,  1862,  the  judge  of  the  county  court  of  Perth 
made  an  order,  staying  the  plaintiff's  proceedings  against 
these  two  defendants,  until  their  costs  of  defending  the  action 
brought  against  them  jointly  with  Somerville  are  paid,  on  the 
grounds  that  the  defandantshad  succeeded  in  the  former  action, 
on  the  ground  of  want  of  jurisdiction,  and  were  equitably 
entitled  to  costs,  and  that  the  former  suit  as  against  the  two 
defendants  was  vexatious. 

InMichselmas  Term  J.  A,  Carroll  shewed  cause.  He  object- 
ed to  the  rule,  which  did  not  call  upon  the  defendants  as  well 
as  upon  the  judge  to  shew  cause.    The  application  in  the 
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court  below  was  to  the  discretion  of  the  judge,  and  this 
court  will  not  interfere. 

Durandf  contra,  cited  Harrington  qui  tarn  v.  Johnson 
Cowp.  744;  Smidt  v.  Ogle,  6  Taunt,  74. 

Draper,  C.  J. — I  think  there  is  great  reason  in  the 
objection  that  the  defendants  should  have  been  called  on  bj 
the  rule  to  shew  cause,  for  they  have  a  substantial  interest 
in  the  question.  And  such  is  stated  to  be  the  practice, 
Archbold,  9th  ed.  1626,  but  it  would  appear  from  the  refer- 
ence, that  practice  is  grounded  on  the  English  stat.,  1  W. 
IV.,  ch.  21,  s.  4,  which  is  not  in  force  with  us.  But  the 
right  to  be  heard,  where  any  interest  is  at  stake,  is  so 
obvious  that  I  think  it  a  sufficient  reason  for  not  making  the 
rule  absolute,  without  having  the  defendants  before  us. 

I  am  the  more  pressed  to  take  this  view,  because,  as  at 
present  advised,  I  think  the  proceedings  should  not  have  been 
stayed.  The  case  of  Danvers  v.  Morgan,  17  C.  B.  530,  I 
think,  supports  that  conclusion,  and  there  is  not  enough  dis- 
closed to  enable  me  to  see  that  this  second  action  is  brought 
oppressively  and  vexatiously.  I  do  not  wish  to  be  considered 
as  formally  deciding  the  point ;  but  as  intimating  the  present 
inclination  of  my  opinion,  and  I  only  do  this  in  the  hope 
it  may  save  the  necessity  of  another  application. 

See  Clarke  v.  Dixon,  4  Jur.  N.  S.  715. 

Per  cur. — Mandamus  refused. 
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MooDiE  (Sheriff)  v.  DougtAll. 

Sheriff — Attorney — Directions  to  seize — False  representation — Trespass — 
Damages — Pleadings — Demurrer. 

Declarati()9i  stated  that  one  A.  having  recovered  a  judgment  against  B.  &  B., 
his  attorney,  (defendant,)  delivered^, /rr.  to  plaintiff  as  sheriflF,  directing 
him  to  levy  on  certain  goods  in  the  possession  of  one  Burns,  as  the 
goods  of  B.  &  B.    Plaintiff"  believing  said  representation  to  be  true,  levied 
and  sold  the  said  goods.    Averment,  that  he  (plaintiff)  afterwards  suff"ered 
damage  in  an  action  brought  by  Burns,  the  owner  of  the  goods.  Demurrer, 
that  defendant  acting  as  an  attorney,  is  not  liable  under  the  circumstances 
stated,  that  if  this  action  "will  lie  at  all,  it  should  be  against  "A.,"  the 
plaintiff"  in  the  execution. 
Held,  that  it  being  expressly  stated  that  there  was  a  false  representation, 
and  that  the  defendant  directed  the  plaintiff"  to  levy,  and  having  made 
him  a  mandatory  or  agent  for  taking  the  goods,  thd^iquoad  the  trespass  in 
seizing,  (under  the  authority  of  Humphery  v.  Pratt,  5  Bligh.  N.  R.  1 54,)  the 
declaration  is  good. 
2nd  plea,  that  he  (defendant)  honestly  believed  the  said  goods  belonged  to  B. 
&  B.,  and  made  such  representation  only  for  the  purpose  of  assisting 
the  plaintiff  in  the  execution  of  the  writ. 
Demurrer,  that  it  is  immaterial  whether  the  representation  was  wilfully 
false  or  not,  so  long  as  it  was  actually  untrue,  as  the  sheriff  acting  in 
good  faith  in  seizing  the  goods  was  thereby  led  to  commit  a  Wrong. 
Held  to  be  bad,  as  not  being  a  traverse  of  any  particular  fact ;  but  being  a 
plea  of  confession  and  avoidance  of  the  whole  declaration,  it  is  an  answer 
merely  to  the  false  representation,  but  not  to  the  direction  to  levy,  which 
is  the  substance  ot  the  complaint. 
^th  plea,  that  the  action  referred  to  in  the  declaration  was  brought  by 
Burns,  who  claimed  the  goods,  against  plaintiff  and  his  bailiff  W.;  that 
said  action  after  appearance  was  discontinued  by  Burns,  who  paid  the 
costs,  and  that  plaintiff  was  not  damnified. 
Replication  to  said  plea,  that  the  action  complained  of  was  not  the  action  in 
plea  mentioned,  but  one  in  which  the  now  defendant  W.  and  one  E.  were 
defendants  ;  that  W.  was  acting  as  bailiff  of  plaintiff  under  his  warrant, 
and  employed  E.;  damages  were  recovered  against  said  defendants,  and 
were  paid  by  E.,  and  this  action  is  brought  for  the  benefit  of  E. 
Demurrer,  because  the  replication  shews  plaintiff  sustained  no  damage,  and  'i 
also  that  it  is  a  departure,  because  plaintiff  in  the  declaration  claims  com-  ! 
pensation  from  defendant,  and  the  replication  shews  the  whole  damage 
was  sustained  by  E.,  an  assistant,  who  was  employed  by  W.,  and  not 
shewn  to  have  been  employed  by  plaintiff. 
Held  goodi,  as  the  action  cannot  be  sustained  without  shewing  that  the  plain- 
tiff has  actually  himself  suffered  damage. 
2nd.  Held  that  the  pleadings  do  not  shew  that  plaintiff  has  himself  suffered 
actual  damage  directly  sustained,  and  the  facts  shewn  do  not  bring  E., 
the  bailiff's  assistant,  but  not  directly  employed  by  tlie  sheriff,  within 
the  principle  laid  down  by  Lord  Denman  in  the  case  of  Evans  v.  Collins^ 
referred  to  fully  below. 

The  declaration  stated  that  one  Armstrong  recovered  a 
judgment  against  fialfour  and  Bolam,  and  thereupon  by 
defendant,  his  attorney,  issued  a  writ  of  fi.  fa.  against  the 
goods  of  Balfour  and  Bolam,  and  the  defendant,  as  such 
attorney,  delivered  the  same  to  the  plaintiff,  as  sheriff  of  the 
county  of  Hastings,  and  defendant  falsely  represented  to 
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plaintiff  that  certain  goods,  then  in  the  possession  of  one 
Burns,  were  the  goods  of  Balfour  and  Bolam,  and  liable  to 
the  said  writ,  and  directed  the  plaintiff  to  levy  the  said  goods 
under  the  said  writ,  whereas,  in  truth,  they  were  not  the 
goods  of  Balfour  and  Bolam,  or  of  either  of  them,  nor  liable 
to  the  writ ;  whereby  plaintiff,  believing  such  representation 
to  be  true,  levied  and  sold  the  said  goods,  under  the  said 
writ.  And  the  plaintiff  avers  that  afterwards  he  suffered 
damages,  by  reason  of  an  action  having  been  brought,  and 
damages  and  costs  recovered  thereon,  by  the  owner  of  the 
goods. 

This  declaration  was  demurred  to,  because  the  defendant, 
acting  in  his  duty  as  attorney,  is  not  liable,  under  the  circum- 
stances stated,  and  that  if  an  action  will  lie  at  all,  it  should 
be  brought  against  the  plaintiff  in  the  execution.  That  it  is 
not  stated  the  defendant  acted  fraudulently,  or  knew  the 
representation  was  false.  That  it  is  not  stated  that  plaintiff 
did  not  know,  or  had  not  notice  that  the  goods  were  not 
Balfour  and  Bolam's,  nor  that  the  goods  were  seized  within 
his  bailiwick,  nor  is  it  shewn  how  he  became  liable  to  pay 
damages. 

2nd  plea. — That  at  the  time  of  the  alleged  representation, 
he  had  good  reason  to  believe,  and  did  believe,  that  the 
goods  and  chattels  mentioned  in  the  declaration,  were  the 
goods  of  Balfour  and  Bolam,  and  liable  to  the  execution, 
and  that  he  so  advised  the  plaintiff,  as  such  sheriff,  and  made 
the  representation  with  no  other  intent  than  to  furnish  such 
information  as  he  believed  to  be  true,  for  assisting  the  plain- 
tiff in  executing  the  writ. 

Demurrer,  because  it  is  immaterial  whether  the  representa- 
tion was  wilfully  false  or  not,  so  long  as  it  was  untrue.  That 

was  for  defendant's  benefit,  and  led  to  plaintiff's  loss,  when 
defendant  pointed  out  the  goods,  and  directed  the  plaintiff  to 
levy  on  them,  the  sheriff  having  acted  in  obedience  to  such 
directions  in  good  faith. 

4th  plea. — That  the  action  referred  to  in  the  declaration 
was  brought  by  one  Burns,  who  claimed  the  goods  against 
the  plaintiff,  and  one  Wharton,  his  bailiff,  in  consequence  of 
the  said  seizure  and  sale;  that  after  an  appearance  was 
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entered  for  the  defendants  therein,  that  action  was  dis- 
continued by  said  Burns,  who  paid  the  costs  of  the  defence, 
and  that  the  plaintiff  was  in  no  way  damnified  in  consequence 
of  the  said  action,  or  otherwise. 

Replication  to  4th  plea,  that  the  action  referred  to  in  the 
declaration  was  not  that  mentioned  in  the  plea,  but  was  an 
action  wherein  the  said  Burns  was  plaintiff,  and  the  now 
defendant,  and  Wharton,  and  one  Eadus,  were  defendants, 
in  which  action  damages  were  recovered  against  Wharton, 
and  which  damages  were  paid  by  the  said  Eadus.  That 
Wharton  had  a  warrant  from  plaintiff  to  execute  the  fi. 
fa.  That  Wharton  employed  Eadus  to  assist  him,  and 
that  he  sustained  the  damages  solely  in  consequence  of  acts 
done  by  him  as  assistant  of  Wharton,  and  of  plaintiff,  within 
the  scope  of  his  authority  as  such  assistant  under  said  fi.  fa. 
and  warrant,  and  the  action  is  brought  by  plaintiff,  for  the 
benefit  of  Eadus,  as  acting  under  the  plaintiff's  authority. 

Demurrer,  because  the  replication  shews  the  plaintiff  sus- 
tained no  damage,  and  is  a  departure,  because  therein  the 
plaintiff  claims  compensation  from  defendant,  and  the  repli- 
cation shews  the  whole  damage  was  sustained  by  an  assistant, 
employed  by  the  plaintiff's  bailiff.  That  it  does  not  appear 
that  defendant  in  any  way  employed  the  assistant. 

The  case  was  argued  by  Eceles,  Q.  C,  for  the  plaintiffs, 
and  R.  A.  Harrison^  for  the  defendant,  citing  Humphrey 
V.  Piatt,  5  Bligh.  K  B.  154  ;  Evans  v.  Collins,  5  Q.  B.  830; 
Childers  V.  Wollard,  2  L.  T.  K  S.  49,  S.  C.  29,  L.  J.  Q.  B. 
129  ;  Williams  v.  Clough,  3  H.  &  K  258 ;  Sowell  v.  Cham- 
pion, 6  A.  &  E.  407;  Hamilton' v.  Davis,  1  U.  C.  Q.  B. 
176 ;  Thomas  v.  Johnston,  4  U.  C.  Q.  B.  110. 

Drapek,  C.  J.— But  for  the  decision  in  Humphrey  v* 
Piatt,  (5  Bli.  N.  R.  154,)  my  inclination  would  have  been  to 
hold  the  declaration  bad.  That  case,  however,  as  explained 
by  Sir  N.  Tindal,  in  Collins  v.  Evans,  (5  Q.  B.  830,) 
establishes  that  where  the  sheriff  is  made  a  mandatory  or 
agent,  for  the  purpose  of  taking  goods,  and  acting  innocently 
in  obedience  to  that  command,  commits  a  trespass,  he  may 
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recover  over  against  his  principal  the  damages  lie  has  been  ■ 
obliged  to  pay,  in  consequence  of  obeying  such  directions. 
Considering  the  protection  afforded  by  the  interpleader  act 
to  the  sheriff,  the  case  goes  very  far,  and  if,  in  the  present 
instance.  Burns  claimed  the  goods,  and  the  sheriff,  instead 
of  relying  on  the  protection  of  that  act,  went  on  in  pursu- 
ance of  the  defendant's  directions,  and  so  became  liable  to 
Burns,  not  simply  for  a  trespass  in  seizing,  but  also  for  sell- 
ing after  notice  of  the  claim,  I  should  rather  be  bowing  to 
authority  in  holding  that  he  could  recover  from  the  defend- 
ant, than  expressing  my  own  clear  conviction.    The  declara- 
tion certainly  rests  on  the  plaintiff's  belief  that  the  repre- 
sentations were  true,  and  not  on  the  averment  that  the 
plaintiff  acted  on  the  defendant's  mandate,  as  attorney  for 
Armstrong.    It  appears  to  me,  however,  that  quoad  the 
trespass  in  seizing,  under  the  decision  above  referred  to, 
the  declaration  must  be  held  sufficient,  and  in  Childers  v. 
Wooler,  (6  Jur.  N.  S.  444,)  all  the  judges  treated  Humphrey 
V.  Piatt  a  binding  authority,  and  Evans  v.  Collins  was  dis- 
tinguished from  it,  on  the  ground  that  in  the  one  declara- 
tion it  was  averred  that  the  sheriff  acted  by  the  direction, 
and  at  the  request  of  the  defendant;  in  the  other,  there  was 
no  corresponding  averment.    Here  it  is  expressly  stated, 
not  only  that  there  was  a  false  representation,  but  that  the 
defendant  directed  the  plaintiff  to  levy.    I  think,  therefore, 
the  declaration  is  good. 

And  this  conclusion  in  effect  determines  the  demurrer  to 
the  second  plea  which  is  pleaded,  not  as  a  traverse  of  a  par- 
ticular fact,  but  as  a  confession  and  avoidance  of  the  whole 
declaration.  If  it  answers  ^ny  thing,  it  answers  only  the 
false  representation,  but  not  the  direction  to  levy,  which  is 
the  very  substance  of  the  complaint.  It  treats  the  declara- 
tion as  setting  out  a  cause  of  action,  founded  only  on  the 
false  representation,  whereas,  that  representation  is  only 
inducement  to  the  direction  which  the  defendant,  as  attorney 
for  Armstrong,  gave  to  the  plaintiff  to  levy  on  certain  goods, 
and  it  gives  no  answer  to  the  declaration,  unless  it  be  an 
answer  to  say,  I  honestly  believed  I  was  right  in  so  direct- 
ing you,  and  therefore  I  am  not  answerable  to  you  for  the 
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loss  you  have  sustained  by  obeying  my  direction,  though  it 
afterwards  turned  out  that  my  belief  was  wholly  without 
foundation.  For  this  reason,  I  am  of  opinion  the  second  plea 
is  bad. 

The  remaining  demurrer  is  to  the  replication  to  the  fourth 
plea.  It  appears  to  involve  two  questions,  1st — -whether  this 
action  is  sustainable,  without  shewing  that  the  plaintiff  has 
actually  sustained  damage  ?  2nd — whether  the  facts  pleaded 
do  shew  it  ? 

The  case  of  Wylie  v.  Birch,  4  Q.  B.  566,  appears  to  me 
to  answer  the  first  question  in  the  negative ;  the  second  calls 
for  more  examination.  The  plaintiff  does  not  set  up  that  he 
has  sustained  any  individual  loss.  The  concluding  averment 
in  the  declaration,  that  the  plaintiff  "suffered  damages,  by 
reason  of  an  action  having  been  brought,  and  damages  and 
costs  recovered  by  the  owner  of  the  goods  seized  and  sold," 
avoids  stating  against  whom  the  action  was  brought,  and  the 
replication  shews  that  the  plaintiff  was  not  sued  by  Burns, 
though  the  defendant  was,  and  defended  himself  successfully. 
The  recovery  was  against  a  bailiff  who  had  a  warrant  from 
the  plaintiff  to  execute  the  fi.  fa.,  and  a  person  who  assisted 
the  bailiff  in  what  he  did,  and  the  damages  and  costs  have 
been  paid  by  this  assistant.  These  damages  and  costs  so 
paid,  are  those  referred  to  in  the  declaration,  and  the  repli- 
cation avows  that  this  action  is  brought  for  the  assistant's 
benefit. 

Very  little  was  said  during  the  argument,  and  no  authority 
was  cited  in  support  of  this  claim,  except  Evans  v.  Collins. 
In  that  case  the  sheriff  was  plaintiff,  and  the  attorneys  for  a 
plaintiff,  who  had  issued  a  ca,.sa.  against  one  W.,  were  defen- 
dants. The  wrong  person  was  imprisoned  under  the  ca.  sa., 
and  the  sheriff  complained  that  this  arose  from  the  false 
representation  of  the  attorneys,  and  stated  as  the  damage 
that  W.  brought  an  action  against  him,  and  that  in  order  to 
settle  it,  the  sheriff  was  obliged  to  pay,  and  did,  with  the 
consent  of  the  attorneys,  pay  ^10  damages,  and  <£33  costs, 
besides  the  costs  of  defence.  It  appeared  that  a  warrant 
to  execute  the  ca.  sa.  was  issued  to  one  Sloman,  the  sheriff's 
officer,  and  that  he  (after  communication  with  the  attorneys) 
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made  the  arrest.  When  the  action  was  brought  against 
the  sheriff,  Sloman  requested  the  attorneys  to  permit  the 
sheriff  to  settle  it,  to  which  they  assented,  guarding  them- 
selves from  admitting  any  liability,  and  thereupon  Sloman 
paid  £10  of  his  own  money  to  W.  One  question  was 
whether  the  sheriff  could  recover  the  =£10  paid  by  Sloman. 
It  was  assumed  all  round,  that  the  sheriff  was  indemnified  by 
Sloman,  and  therefore  could  have  recovered  it  from  Sloman, 
if  he  (the  sheriff)  had  paid  it,  and  the  sheriff's  counsel 
argued  that  he  having,  as  defendant,  on  that  record,  and  as 
sheriff  made  the  compromise,  he  might,  according  to  many 
analogous  cases,  recover  the  amount  paid,  as  trustee  for 
Sloman,  and  they  referred  to  Lamb  v.  Vice  (6  M.  &  W.  467.) 
On  the  other  side,  it  was  asserted  that  Sloman  might  have 
sued  the  attorneys  on  his  own  account,  and  they  denied  that 
the  sheriff  could  sue  as  a  trustee  for  him,  referring  to  Wylie 
V.  Birch.  Lord  Benman^  in  giving  judgment  on  this  point, 
said  that  the  action  was  maintainable  by  the  sheriff,  though 
the  act  was  that  of  the  officer,  and  the  money  paid  by  way 
of  compromise  was  the  officer's,  the  sheriff  having  been  pri- 
marily sued  for  the  unlawful  arrest,  was  competent  to  sue 
for  his  benefit,  if  the  unlawful  act  was  produced  by  the 
attorneys'  misconduct,  and  that  the  agency  of  Sloman  for 
the  sheriff,  so  as  to  entitle  him  to  sue,  was  well  proved. 

As  I  understand  this  judgment,  it  rests  on  these  grounds, 
that  the  sheriff  had  been  sued  for  the  illegal  act  of  his  officer, 
and  though  he  was  liable,  yet  as  Sloman  was  bound  to  indem- 
nify him,  the  sheriff  called  on  Sloman  at  once,  and  he  settled 
the  action,  and  that  the  sheriff  might  maintain  an  action  to 
recover  the  money  necessarily  expended  by  Sloman,  to  dis- 
charge the  sheriff  from  liability  to  W.,  though  the  money 
by  which  the  discharge  was  obtained  was  not  the  sheriff's 
money,  because,  if  the  latter  had  paid  it,  he  could  have 
recovered  it  from  Sloman,  on  the  bond  to  indemnify.  Here 
Burns  did  sue  plaintiff,  the  sheriff,  as  the  fourth  plea  states, 
and  discontinued  his  action.  The  replication  admits  this, 
and  states  the  bringing  of  the  second  action,  in  which  the 
plaintiff  was  not  a  defendant.  The  sheriff's  warrant,  as  the 
replication  states,  was  founded  on  the  writ,  which  certainly 
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could  give  no  authority  to  seize  tlie  goods  of  Burns,  and  it 
was  under  this  warrant  that  the  bailiff  and  his  assistant  did^ 
nevertheless,  seize  those  goods.  It  is  not  averred  that  the 
bailiff  had  any  directions  to  seize  the  specific  goods  which 
were  seized,  so  as  to  connect  the  act  with  the  directions 
stated  in  the  declaration  to  have  been  given  by  the  defen- 
dant to  the  plaintiff.  The  admitted  discontinuance  of  the 
action  against  the  plaintiff,  affords  ground  for  an  inference 
that  Burns  could  not  connect  him  with  the  wrong,  and  the 
apparent  failure  of  the  action  against  the  defendant,  who  _ 
was  sued  jointly  with  the  bailiff  and  his  assistant,  shews  that  ' 
he  was  not  proved  to  be  connected  with  the  seizure,  and  the 
replication,  therefore,  does  not,  that  I  can  perceive,  make 
out  any  relation  between  the  plaintiff  and  the  bailiff's  assist- 
ant in  the  act  for  which  he  had  to  pay  damages.  It  was  not ;. 
an  act  commanded  by  the  writ  of  ^.  /a.,  nor  by  the  warrant 
to  execute  that  writ.  It  is  not  pressed  upon  us  that  the 
sheriff  was  liable  for  what  was  done,  nor  that  the  bailiff  or 
the  assistant  acted  under  any  direction  as  to  the  specific 
goods  they  seized,  and  which  l)elonged  to  Burns.  Then, 
again,  it  does  not  appear  that  the  bailiff  had,  like  Sloman, 
given  the  sheriff  a  bond  to  indemnify  him,  and  if  he  had,  it 
would  still  be  a  question  whether  that  would  make  the  sheriff 
a  trustee  for  any  person  the  bailiff  saw  fit  to  employ,  to 
recover  against  the  defendant  an  indemnity  for  damages  he 
has  been  obliged  to  pay  for  an  act  for  which  the  sheriff  is 
not  shewn  to  be  liable.  The  warrant  is  the  only  authority  > 
pleaded,  and  that  is  only  a  warrant  to  execute  the  fi,  fa.  '\ 
It  seems  to  me  that  on  these  pleadings  it  does  not  appear  = 
that  the  plaintiff  has  shewn  any  damage  which  he  has  sus- 
tained, directly,  and  the  facts,  in  my  opinion,  do  not 
bring  the  bailiff's  assistant  within  the  principle  of  Lord 
Denman's  decision  in  Evans  v.  Collins. 

Judgment  for  plaintiff  on  demurrers  to  the  declara- 
tion and  second  plea,  and  for  the. defendant  on 
the  demurrer  to  replication  to  fourth  plea. 


71 


VOL.  XII. 


562     COMMON  PLEAS,  MICHAELMAS  TERM,  26  VIC,  1862. 


Clark  et  al.  v.  McKellar. 

Agreement  for  purchase  of  lumber — Partnership — Community  of  profit  and 
loss — Agency. 

It  was  agreed  between  the  present  plaintiffs  and  one  B.  (the  execution 
debtor)  under  seal,  that  B.  should  purchase  in  Canada,  and  ship  to  plain- 
tiffs in  Albany,  such  lumber  as  they  should  direct,  in  consideration  whereof 
plaintiffs  were  to  furnish  B.  with  the  necessary  funds  for  purchasing,  ship- 
ping, and  other  expenses  connected  therewith,  and  out  of  the  profits 

■  when  the  lumber  ^  as  sold,  to  allow  and  pay  to  B.  a  per  centage  for  his 
services,  and  to  appl}'^  the  remainder  of  the  said  ji?roj^^5  in  payment  of  B-'s 
prior  indebtedness  to  plaintiffs.  The  now  defendant  as  an  execution  creditor 
of  B.  seized  the  lumber  purchased  by  him,  (the  execution  debtor,)  and  an  in- 
terpleader issue  was  ordered  to  try  the  right  of  the  now  defendant  to  the 
goods  as  against  the  plaintiffs.  A  verdict  was  given  for  the  plaintiffs,  and 
upon  motion  for  new  trial,  held,  that  there  not  being  a  community  of  profit 
and  loss  between  the  plaintiffs  and  B.,  there  could  be  no  partnership. 
2nd,  That  B.  was  the  mere  agent  and  servant  of  the  plaintiffs  for  the 
purchase  of  this  lumber,  having  no  discretion  in  the  matter,  buT  being 
entirely  governed  by  the  directions  of  the  plaintiffs  as  to  the  application 
of  the  moneys  furnished  by  them. 

Interpleader  issue  to  try  whether  certain  goods  taken 
in  execution  by  the  sheriff  of  Kent,  upon  aj^.  fa.  delivered 
to  him  on  the  14th  of  October,  1861,  at  the  suit  of  the 
defendants,  against  one  Sylvester  Brown,  were  at  the  time 
of  the  delivery  of  the  writ  the  property  of  the  plaintiflfs  as 
against  the  defendants. 

The  issue  was  tried  at  the  fall  assizes,  1862,  for  the 
united  counties  of  York  and  Peel,  before  Morrison,  J. 

An  agreement  under  seal  was  put  in  and  proved,  made 
between  plaintiffs  of  the  first  part,  and  Sylvester  Brown  of 
the  second  part,  dated  the  18th  of  February,  1861,  by  which 
Brown,  in  consideration  of  the  agreement  thereinafter  con- 
tained, agreed  to  purchase  in  Canada  and  ship  to  the  plain- 
tiffs at  Albany  such  lumber  as  the  plaintiffs  should  direct, 
and  in  consideration  thereof  plaintiffs  agreed  to  furnish 
Brown,  all  the  moneys  which  might  be  necessary  for  the  pur- 
chasing and  shipping  of  the  said  lumber,  and  all  the  neces- 
sary expenses  attending  the  same,  and  out  of  the  profits 
which  might  arise  from  the  sale  of  the  lumber,  when  the 
same  should  be  sold  and  disposed  of,  to  allow  and  pay  Brown 
the  sum  of  six  to  ten  per  cent.,  according  to  the  profits  on 
the  amount  of  money  so  furnished  for  his  services  in  the  pur- 
chase and  shipping  of  said  lumber,  and  to  apply  the  remainder 
of  the  said  profits,  in  payment  of  the  indebtedness  of  BrowQ 
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to  the  plaintiffs,  wliicli  accrued  in  the  year  1857,  until  the 
said  indebtedness  should  be  fully  paid. 

The  plaintiffs  also  called  two  witnesses,  whose  evidence, 
independent  of  any  question  under  the  agreement,  was 
strong  to  shew  that  the  goods  in  question  were  the  property 
of  the  plaintiffs  as  purchased  for  them  solely. 

The  learned  judge  left  to  the  jury  to  say,  1st,  whether  the 
lumber  was  got  out,  and  sent  by  Brown  under  the  foregoing 
agreement;  2nd,  whether  it  was  the  plaintiffs' ;  3rd,  did  the 
plaintiffs  for  any  reason  abandon  it  ? 

The  jury  found  for  the  plaintiffs,  adding,  that  the  lumber 
was  not  purchased  under  the  agreement. 

In  Michaelmas  Term  Qwynne^  Q.  C,  obtained  a  rule  nin 
for  a  new  trial  without  costs,  for  misdirection,  in  leaving  to 
the  jury  to  say  w^hether  the  property  in  question  w^as  pur- 
chased by  the  plaintiffs,  through  the  agency  of  one  Sickle- 
steel,  and  not  under  the  agreement,  and  in  directing  the  jury, 
in  case  they  should  so  find,  to  render  a  verdict  for  the  plain- 
tiffs, and  because  the  verdict  is  against  law  and  evidence,  as 
the  whole  evidence  shewed  that  the  property  was  either  pur- 
chased in  pursuance  of  the  agreement  by  Brown,  or  by 
Brown  on  an  account  other  than  the  plaintiffs',  and  that 
there  was  no  sufficient  evidence  to  shew  a  purchase  by  the 
plaintiffs  of  the  property,  except  under  the  agreement. 

Eccles^  Q.  C,  shewed  cause.  He  urged  among  other 
things  that  the  misdirection  complained  of,  was  in  leaving  it 
to  the  jury  to  say  whether  money  of  the  plaintiffs,  which 
was  sworn  to  have  been  advanced  to  Sicklesteel  to  purchase 
this  lumber,  was  advanced  entirely  independent  of  the  agree- 
ment put  in,  or  under  it.  That  if  the  advance  was  irrespec- 
tive of  the  contract,  then  the  question  of  partnership  was  of 
no  consequence,  while  if  the  agreement  created  no  partner- 
ship, then  the  alleged  misdirection  was  unimportant.  He 
urged  that  no  partnership  was  created.  He  cited  Harring- 
ton v.  Churchward,  6  Jur.  N.  S.  576  ;  1  Lindley  on  Part- 
nerships, pp.  14,  20  ;  Rawlinson  v.  Clarke,  15  M.  &  W.  292. 

G-wynne,  Q.  C,  contra,  argued  that  in  the  most  favourable 
point  of  view  for  the  plaintiffs,  the  deed  would  be  construed  to 
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create  a  partnership,  but  that  on  the  true  construction  of  it 
all  the  lumber  purchased  was  Brown's,  and  not  the  plaintiffs'. 
Though  he  agrees  to  purchase,  it  is  said  to  be  for  them,  and 
his  agreeing  to  purchase  and  ship  to  them  is  the  considera- 
tion for  their  advances,  and  he  was  entitled  to  all  the  profits. 
Therefore  the  plaintiffs  were  only  his  agents  ;  Brown  ought 
not  to  have  been  allowed  to  say  that  he  purchased,  except 
under  this  agreement.  He  cited  Green  v.  Beesley,  2  Bing. 
N.  C.  108. 

Draper,  C.  J. — The  agreement  in  substance  is  this  :  that 
plaintiffs  shall  furnish  Brown  with  money  to  buy  such  lumber 
in  Canada  as  they  should  direct ;  that  he  should  ship  the 
lumber  so  bought  to  them,  at  Albany ;  that  they  should  sell 
it  and  receive  the  proceeds  ;  that  they  should  account  to  him 
for  the  profits  on  the  amount  of  money  which  they  should 
advance,  paying  him  from  six  to  ten  per  cent.,  and  applying 
the  remainder  of  those  profits  to  his  credit  upon  an  old 
account  which  he  owed  them.  Nothing  is  said  as  to  their 
getting  any  thing  either  by  way  of  interest  upon,  or  other- 
wise, for  their  advances,  nor  for  remuneration  for  their  efiect- 
ing  sales  of  the  lumber.  It  appears  to  me,  however,  that 
the  word  "profits  "  is  used  to  signify  whatever  sum  remains 
of  the  price  of  the  lumber  when  sold,  after  deducting  the 
amount  advanced  to  Brown,  interest  upon  it,  commission  for 
their  agency  in  selling,  as  well  as  every  other  charge,  ex- 
pense and  outlay,  necessary  for  obtaining  and  getting  it  to 
Albany,  and  converting  it  into  money.  The  agreement  does 
not  in  terms  express  either  that  they  should  have  a  lien  on 
the  lumber  for  their  money,  or  that  it  was  to  be  theirs  as 
soon  as  purchased.  The  only  expression  which  has  any 
such  tendency  is,  that  the  plaintiffs  out  of  the  profits  which 
may  arise  from  the  sale  of  the  lumber,  when  it  shall  be  sold, 
will  allow  and  pay  to  Brown  the  sum  of  six  to  ten  per  cent., 
according  to  the  profits  on  the  amount  of  money  so  furnished 
for  his  services  in  the  purchase  and  shipping  of  the  lumher. 
But  for  this  it  might  be  well  argued  that  the  lumber  was 
Brown's,  as  much  as  the  plaintiffs'  property,  unless  an  agree- 
ment that  one  party  should  furnish  all  the  money  necessary 
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to  make  purcliases,  and  should  convert  tlie  goods  purchased 
again  into  money,  while  the  other  should  make  the  purchases 
and  take  to  his  own  use  all  the  profits  of  the  transaction, 
constitutes  them  partners.  According  to  the  most  approved 
definitions,  partnership  involves  a  community  of  interest  in 
the  profits  of  the  business  transacted,  and  it  is  said  that  with- 
out community  of  profit,  partnefship,  in  contemplation  of  law, 
cannot  exist.    Story  on  Partnership,  ch.  3,  sec.  18. 

The  plaintiffs'  counsel  insists  that  the  instrument  created 
no  partnership,  and  the  defendant's  counsel  says  that  upon 
the  construction  most  favourable  to  the  plaintiffs  it  creates 
a  partnership  ;  but  he  argues  for  an  entirely  different  con- 
struction. 

I  think  it  does  not  make  the  plaintiffs  and  Brown  partners 
as  between  themselves.  If  it  had  been  so  worded  as  in 
express  terms  to  reserve  and  give  all  the  profits  to  the  plain- 
tiffs, providing  only  a  salary  for  Brown,  it  would  upon  the 
authorities  admit  of  no  doubt.  I  do  not  see  that  it  makes 
any  difference  that  all  the  profits  are  reserved  to  Brown, 
leaving  to  inference  from  the  nature  of  the  dealings  what 
the  term  "profits"  meant,  that  is,  what  deductions  from  gross 
receipts  of  sales  are  to  be  made  in  order  to  ascertain  what 
profit  is  left.    The  agreement  is  wholly  silent  as  to  losses. 

The  question  then  arises  whether  the  agreement  is  not 
simply  a  contract  of  hiring  and  service,  or  whether  the  pro- 
perty purchased  by  Brown  with  the  money  furnished  to  him 
under  it  was  not  his  own,  and  consequently  liable  to  the 
defendant's  execution.  It  is  not  without  some  hesitation 
that  I  have  arrived  at  the  former  conclusion  for  the  follow- 
ing among  other  reasons  : 

Obviously  Brown  had  no  discretion  as  to  the  employment 
of  the  money  furnished  to  him,  either  as  to  the  quantity, 
quality,  or  kind  of  lumber  he  was  to  buy,  the  plaintiffs  were 
to  direct  what  he  should  purchase.  They  were  under  no 
obligation  to  him  as  to  how  much  or  how  little  money  they 
would  furnish — perhaps  not  even  that  they  would  furnish 
any — though  it  is  unnecessary  to  contend  this.  If,  however, 
they  required  no  lumber,  furnished  no  money,  and  gave  no 
directions  to  purchase,  he  would  not  be  called  upon  to  render 
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any  services.  On  the  other  hand  it  would  require  clear  and 
unequivocal  language  to  justify  the  conclusion,  that  lumber 
purchased  by  and  under  the  plaintiffs'  directions  and  with 
their  money,  and  the  larger  part  of  the  profits  arising  from 
which  purchase  was  to  be  applied  in  satisfaction  of  a  debt 
previously  due  to  them  from  Brown,  should  be  his  property 
from  the  moment  of  the  purchase,  and  consequently  liable 
to  execution  for  his  debts,  though  it  is  part  of  the  agreement 
he  should  purchase  and  ship  to  them,  though  not  a  word  is 
said  as  to  his  directing  or  controlling  the  disposition  of  it, 
and  the  profits  are  specially  appropriated  to  the  payment  of 
a  debt  due  by  him  to  the  plaintiffs. 

I  conclude,  therefore,  that  on  the  true  construction  of  this 
agreement.  Brown  neither  became  a  partner  with  the  plain- 
tiffs in  the  lumber  purchased,  nor  yet  the  sole  proprietor  of 
it,  and  this  conclusion  renders  it  unnecessary  to  consider 
the  other  objections  raised  on  this  point,  and  the  finding  of  the 
jury  as  to  the  purchase  of  the  lumber  puts  an  end  to  any 
other  question. 

In  my  opinion  the  rule  should  be  discharged. 

JPer  eur.—Rvle  discharged. 


KiBLOCK  V.  McGregor  et.  al. 

Promissory  note — Action  hy  second  against  maker  and  prior  endorser — Surety- 
ship— Pleading. 

In  an  action  by  a  second  against  the  maker  and  prior  endorser  on  a  pro- 
missory note  ;  the  maker  suffered  judgment  by  default,  and  the  endorser 
pleaded  that  the  note  was  given  by  the  maker  to  one  H.,  as  the  debtor, 
and  endorsed  by  himself  and  plaintiff  as  sureties,  for  the  debt,  and  that 
upon  an  iiction  being  brought  by  H.  against  all  the  parties  thereto,  the 
plaintiff  paid  the  same,  and  thereby  released  all  the  other  parties  from 
their  common  liability ;  upon  demurrer, 

Eeldy  bad,  as  not  being  a  legal  defence  to  the  action. 

The  question  of  contribution  between  sureties  did  not  arise  upon  the 
pleadings. 

Action  on  a  promissory  note  against  the  maker  and 
endorser.  The  maker  suffered  judgment  by  default.  The 
endorser  pleaded  that  the  maker  was  indebted  to  H.,  and  that 
it  was  agreed  that  the  maker  should  make  the  note,  and  that 
the  plaintiff  and  the  defendant  should  endorse  it  as  co- 
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sureties  for  the  defendant  to  H.  That  the  note  was 
thereupon  made  in  favour  of  defendant,  who  endorsed  it  to 
plaintiff,  for  the  sole  purpose  that  he  should  endorse  it  to 
H.,  to  secure  payment  to  him.  That  after  the  note  became 
due  H.  sued  all  the  parties,  and  plaintiff  paid  the  amount, 
and  thus  released  all  the  other  parties  from  their  common 
liability  thereon,  and  that  there  was  no  consideration  for  the 
endorsement  by  defendant  to  plaintiff,  other  than  that  set 
forth. 

To  this  plea  the  plaintiff  demurred,  because  it  did  not 
answer  the  whole  cause  of  action  on  the  note,  but  only  part 
thereof.  That  payment  by  the  plaintiff  to  the  holder  would 
not  release  the  other  parties  from  their  liability  to  him. 
That  the  plea  shows  no  want  of  consideration  for  the  endorse- 
ment by  defendant  to  plaintiff. 

Eceles,  Q.  C,  supported  the  demurrer,  citing  Addison  on 
contracts,  4  ed.,  p.  673. 

Scott^  contra,  referred  to  Blake  v.  Harvey,  1  U.  C.  C.  P. 
417;  Elder  v.  Kelly,  8  U.  C.  Q.  B.  240. 

And  at  the  argument  it  was  further  objected  that  it  was 
not  averred  that  plaintiff  endorsed  the  note  to  H.,  in  pursu» 
ance  of  the  agreement. 

Draper,  C.  J. — There  can  be  no  question  on  the  facts 
pleaded  that  the  maker  of  the  note  is  liable  to  the  plaintiff  as 
a  holder  for  valuable  consideration,  nor  that  the  plaintiff,  on 
the  mere  legal  operation  of  the  instrument  itself,  is  entitled 
as  a  holder  for  value  to  recover  from  the  defendant,  who 
endorsed  it  to  him. 

The  important  statements  in  the  plea  are,  that  the 
maker  of  the  note  was  indebted  to  one  Hall  in  the  sum  for 
which  the  note  was  given  ;  that  it  was  agreed  between  the 
maker,  the  plaintiff,  and  the  defendant,  that  McGregor 
should  make  the  note,  and  that  the  defendant  and  the  plain- 
tiff should  endorse  the  note  as  co-sureties  for  the  maker ; 
that  in  pursuance  of  this  agreement  the  note  was  made 
by  McGregor,  payable  to  defendant,  and  defendant  endorsed 
and  delivered  it  to  plaintiff,  for  the  purpose  only  that  the 
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plaintiff  should  endorse  the  same,  and  the  same  should  be 
handed  to  Hall,  to  secure  payment  to  him  of  the  debt  due  him 
by  McGregor ;  that  the  note  was  not  paid  at  maturity;  that 
Hall  sued  all  the  parties  to  it,  and  that  plaintiff  alone  paid  it. 

This  is  pleaded  as  a  legal  defence,  the  plea  stating  by  way 
of  legal  inference  from  these  facts  that  the  plaintiff  thereby 
"released  all  the  other  parties  from  their  common  liability" 
on  the  note. 

According  to  the  facts  set  out,  the  plaintiff  has  done 
nothing  at  variance  with  the  strictest  construction  of  the 
agreement  stated  in  the  plea.  After  receiving  the  note  made 
by  McGregor,  and  endorsed  by  defendant,  he  endorsed 
it  and  delivered  it  to  Hall,  to  secure  the  payment  of 
McGregor's  debt.  In  consequence  of  McGregor's  default,  the 
plaintiff  has  been  obliged  to  pay  the  note,  and  the  defen- 
dant cannot  mean  to  say  that  such  payment  by  the  plaintiff 
was  a  violation  of  the  agreement,  or  that  by  becoming  holder 
for  value,  that  is  for  the  full  amount  secured  by  the  note, 
he  destroyed  his  rights  at  law  against  prior  parties.  But 
the  plea  either  means  this,  or  it  must  mean  that  the  legal 
effect  of  the  agreement  pleaded  is,  that  the  defendant  could  not, 
under  any  circumstances  be  liable  to  an  action  by  the  plaintiff 
as  the  prior  endorser  of  the  note.  Taking  either  alterna- 
tive, the  defence  amounts  to  an  entire  variance  and  change 
of  the  terms  of  the  written  instrument ;  it  treats  the  actual 
relation  between  the  plaintiff  and  the  defendant  as  wholly 
different  from  that  which  is  expressed,  and  I  have  seen  no 
decision,  either  at  law  or  in  equity,  which  warrants  a  plea  of 
such  a  character. 

We  are  not  called  upon  to  decide  whether  a  plea  could 
have  been  so  framed,  as  to  set  up  the  plaintiff's  and  defen- 
dant's position  as  co-sureties,  and,  as  a  consequence,  to 
limit  the  defendant's  liability  to  one-half  the  sum  secured  by 
the  promissory  note,  nor  yet  whether  the  facts  pleaded 
would,  if  established  to  the  satisfaction  of  the  court,  entitle 
the  defendant  to  any  equitable  relief. 

If  the  plaintiff  and  defendant  had  been  joint  payees  of  the 
note,  and  so,  necessarily,  joint  endorsers  to  Hall,  instead  of 
endorsing  severally,  as  is  now  the  case,  the  position  asserted 
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in  the  plea,  tliat  they  were  "co-sureties'*  as  between  them- 
selves, would  have  been  better  defined,  for  then  neither  of  them 
could  have  maintained  an  action  against  the  other,  founded 
simply  on  the  note. 

In  my  opinion,  the  plea  is  bad. 

Per  cur. — Judgment  for  plaintiff. 


The  case  was  tried  at  the  last  Peterboro'  assizes,  and  the 
plaintiff  obtained  a  verdict.  No  evidence  was  offered  by  the 
defendant. 

Mr.  Scott  has  applied  for  a  rule  nisi  for  a  new  trial,  but  a 
new  trial,  as  the  record  is  framed,  would  be  of  no  use,  since 
we  hold  the  plea  to  be  bad. 

I  refer  to  Pooley  v.  Harradine,  7  E.  &  B.  431 ;  Mutual 
Loan  Fund  Association  v.  Sudlow,  5  Jur.  N.  S.  338,  5.  0. 
B.  N.  S.,  449;  Taylor  v.  Burgess,  5  H.  &.  K  1;  Green- 
ough  V.  McLelland,  6  Jur.  N.  S. 

In  one  or  other  of  these  cases  the  previous  authorities  are 
referred  to. 

Per  cur. — Rule  refused. 
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John  Hillyard  Cameron  v.  William  Henry  Boulton.* 

Bond — Surety — Time  given  to  principal  without  the  consent  of — Release  of 
surety  thereby — Equitable  plea. 

The  declaration  stated  that  W.  G.,  C.  G.,  plaintiff  and  defendant,  by  bond 
dated  12tb  of  January,  1847,  became  bound  to  A.  H.,  in  the  penalty  of 
£10,000,  conditioned  that  W.  G.  should  pay  to  A.  H.  £4950  19s.  6d. 
in  four  years  :  that  C.  G.,  plaintiff,  and  defendant,  were  sureties  for  W. 
G.,  who  was  the  principal ;  that  W.  G.  not  having  paid,  H.  called  upon 
the  plaintiff,  who  on  the  1st  of  January,  1855,  paid  the  same,  and  there- 
upon defendant  became  liable  to  pay  plaintiff  £1650  6s.  6d.,  being  one-third. 

The  defendant,  among  other  pleas,  pleaded,  5thly,  on  equitable  grounds, 
that  after  the  bond  above  set  out  became  due,  and  after  the  settlement 
of  the  claim  of  Hooker  by  the  plaintiff,  W.  G.  gave  his  bond  to  plaintiff, 
wherein,  after  reciting  certain  facts,  and  among  others  W.  G  's  bond  to 
plaintiff,  he  bound  himself  to  pay  the  plaintiff  all  the  money  that  he  should 
from  time  to  time  pay  Hooker,  and  to  pay  interest  quarterly  on  £5000, 
during  the  term  of  five  years,  at  6  per  cent. 

Averment,  that  the  bond  in  the  declaration  (above  set  out)  and  the  bond 
recited  in  W.  G.'s  bond  are  the  same,  and  that  by  accepting  the  bond 
from  W.  G.,  the  plaintiff  gave  time  to  W.  G.  for  the  payment  of  his  liability 
to  H.,  without  the  defendant's  consent,  who  was  thereby  relieved. 

On  the  trial  it  appeared  in  evidence  that  W.  G.,  C.  G.,  J.  H,  C,  (the 
plaintiff,)  and  W.  H.  B.,  (the  defendant,)  by  bond  dated  the  12th  of 
January,  1847,  became  bound  to  A.  H.  in  the  sum  of  £10,000,  conditioned 
to  pay  £4950  19s,  6d.,  by  instalments,  the  last  of  which  fell  due  12th  of 
January,  1854;  that  W.  G.  was  the  principal  debtor,  and  the  other  three 
his  sureties  :  that  the  plaintiff  had  in  February,  1852,  given  his  bond  to 
A.  H.,  for  payment  of  the  original  amount  secured  by  the  bond  of  1847, 
and  that  an  agreement  had  been  entered  into  (set  out  in  full  in  the  ptate- 
ment  of  case)  between  the  plaintiff  and  the  obligee,  A.  H.  reserving 
all  A.  H.'s  rights  against  the  sureties  on  the  original  bond ;  that  subse- 
quently to  this  (on  the  22nd  of  September,  1852,)  plaintiff  had  taken  W. 
G.'s  (the  principal  debtor)  bond  in  a  penalty  of  £10,000,  to  secure  the 
payments  made  and  to  be  made  by  plaintiff  on  his  bond  to  A.  H.,  and  as 
the  principal  made  default,  having  only  paid  the  interest  for  about  four 
years,  H.  called  upon  the  plaintiff,  who  gave  him  (H.)  his  bond  in  a  penalty 
of  £10,000,  conditioned  to  pay  the  debt  due  by  W.  G.,  with  interest  in 
five  years  from  the  1st  of  February,  1852,  by  half  yearly,  though  not 
equal  instalments,  at  the  same  time  it  was  agreed  in  writing  (set  out  in 
full  in  the  statement  of  case)  that  H.  reserved  all  his  rights  against  the 
other  sureties  on  the  bond.  By  the  end  of  December,  1850,  the  plaintiff 
had  paid  Hooker  £2228  ts.  3d.,  by  the  4th  of  August,  1856,  he  had  paid 
£3399  12s.  6d.,  and  on  the  12th  of  February,  1857,  he  paid  the  balance, 
£509  17s.,  making  a  total  of  £6137  13s.  9d. 

On  the  22nd  of  September,  1852,  rather  more  than  six  months  after  making 
this  arrangement'Vith  H.,  the  plaintiff  obtained  from  W.  G.  his  bond  of 
that  date  in  a  penalty  of  £10,000,  conditioned  that  he  W  .G.  should 
within  five  years  from  the  date  thereof  pay  all  the  sums  that  plaintiff 
should  pay  to  A.  H.,  and  interest  thereon  during  the  time  quarterly 
within  five  years  from  the  giving  of  the  bond. 

Held,  that  the  facts  as  proved  did  not  substantiate  the  equitable  plea,  the 
plaintiff  not  having  satisfied  the  bond  of  1847,  so  as  to  place  himself  in 
the  position  of  A.  H.,  and  notwithstanding  the  taking  the  bond  from  W. 
G.  of  1852,  did  not  give  time  to  the  principal  without  the  assent  of  the 
surety,  he  was  therefore  entitled  to  contribution  from  the  defendant  as 
co-surety. 

The  declaration  (filed  20th  of  October,  1859)  stated  that 
on  the  12th  of  January,  1847,  William  Gamble,  Clarke 
*  MoERisoN,  J.,  took  no  part  in  this  judgment. 
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Gamble,  the  plaintiff  and  defendant,  became  bound  to 
Alfred  Hooker,  in  the  penal  sum  of  ^610,000  conditioned  that 
if  William  Gamble  should  pay  to  Hooker  X4950  19s.  6d.,  in 
four  years,  that  the  obligation  should  be  void.  That  Clark 
Gamble,  plaintiff,  and  defendant,  made  the  bond  as  sureties 
for  William  Gamble,  and  that  William  Gamble  not  having 
paid  the  money.  Hooker  called  on  plaintiff  to  pay  the  said 
sum  of  .£4950  19s.  6d.;  and  plaintiff  on  the  1st  of  January, 
1855,  paid  the  same,  and  thereupon  defendant  became  liable 
to  pay  plaintiff  .£1650  6s.  6d.,  being  one-third  part  of  the 
sum  so  paid  by  plaintiff  to  Hooker.  2nd  count,  for  interest, 
plaintiff  claimed  £2,500. 

Pleas — 1st.  Did  not  promise,  as  in  first  count  alleged. 

2nd.  To  second  count,  never  indebted. 

3rd.  Actio  non  aecrevit  infra  sex  annos. 

4th.  That -William  Gamble  caused  one  G.  W.  A.  to  convey 
to  plaintiff  in  fee  12  acres,  3  roods  and  23  perches  of  land, 
being  part  of  lots  Nos.  1  &  2,  2nd  concession  from  the  bay, 
in  the  township  of  York,  and  delivered  to  plaintiff  a  bond 
dated  22nd  of  September,  1852,  whereby  William  Gamble 
acknowledged  himself  to  owe  to  plaintiff  XIO^OOO,  subject  to 
the  condition  therein  contained,  which  conveyance  or  bond 
was  delivered  by  William  Gamble  to  plaintiff,  in  full  satis- 
faction and  discharge  of  plaintiff 's  causes  of  action,  and 
plaintiff  accepted  the  said  conveyance  and  bond  in  satisfac- 
tion thereof. 

5th.  On  equitable  grounds,  that  after  the  bond  in  the  first 
count  became  due,  and  after  the  settlement  of  the  claim  of 
Hooker  by  the  plaintiff,  the  said  William  Gamble  made  to 
the  plaintiff  his  bond  dated  the  22nd  of  September,  1852, 
whereby  he  became  bound  to  plaintiff-in  the  sum  of  £10,000, 
which  bond,  after  reciting  that  plaintiff  had  become  surety  to 
Hooker  and  Holton  in  about  X5000,  that  William  Gamble 
was  unable  to  pay,-  and  that  plaintiff  had  been  called  upon 
to  pay,  and  had  given  his  bond  to  Hooker  for  payment  of  the 
said  sum  in  half  yearly  instalments,  over  a  period  of  five 
years  from  the  1st  of  February,  1852,  until  the  said  sum 
and  interest  should  be  paid,  and  that  plaintiff  had  paid  tha 
first  half-yearly  instalment  and  interest^  was  conditioned  that 
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if  William  Gamble  should  pay  to  plaintiff  all  money  that  he 
should  from  time  to  time  pay  to  Hooker  in  accordance  with 
the.  above  recited  bond,  in  five  years  from  the  22nd  of  Sep- 
tember, 1852,  and  at  the  same  time  pay  to  the  said  plaintiff 
quarterly,  on  the  first  days  of  October,  January,  April,  and 
July,  in  every  year  the  interest  at  the  rate  of  six  per  cent, 
on  the  said  sum  of  .£5,000,  then  the  said  bond  should  be 
void. 

Averment  that  the  bond  in  the  first  count  of  the  declara- 
tion, and  the  bond  recited  in  the  bond  of  William  Gamble, 
are  the  same,  and  that  plaintiff  by  accepting  that  bond  from 
William  Gamble,  gave  time  to  William  Gamble  for  the  pay- 
ment of  his  liability  to  Hooker,  beyond  the  time  mentioned 
in  the  bond  set  out  in  the  first  count,  without  the  consent  of 
the  defendant,  and  thereby  deprived  defendant  of  the  right 
and  power  to  compel  W.  Gamble  to  pay  his  liability  under 
the  bond  mentioned  in  the  first  count  either  to  Hooker  or  to 
plaintiff,  wherefore  defendant  says  that  in  equity  he  is  dis- 
charged, and  defendant  says  that  the  interest  claimed  in 
the  second  count  is  on  account  of  money  paid  by  plaintiff  as 
co-surety  with  the  defendant  on  the  said  bond  in  the  first 
count  mentioned,  and  that  defendant  in  equity  is  discharged 
from  payment  of  such  interest. 

Meplication — 1.  Takes  issue  on  all  the  pleas. 

2nd.  To  fifth  plea,  that  at  the  time  of  making  the  bond 
by  plaintiff  to  Hooker,  and  at  the  time  of  making  the  bond 
by  William  Gamble  to  plaintiff,  it  was  expressly  agreed 
between  Hooker  and  the  plaintiff,  and  between  plaintiff  and 
Gamble,  that  all  the  rights  which  Hooker  and  the  plaintiff 
had  respectively  against  Clarke  Gamble,  and  the  defendant, 
as  sureties  for  W.  Gamble  in  the  bond  made  by  W.  Gamble, 
as  principal,  and  Clarke  Gamble,  and  plaintiff  and  defendant 
as  sureties,  should  be  reserved  to  Hooker  and  the  plaintiff 
respectively ;  and  that  the  remedy  of  Hooker  on  the  bond 
in  the  declaration  mentioned,  and  the  remedy  of  the  plaintiff 
as  co-surety  with  C.  Gamble  and  defendant,  to  recover 
against  C.  Gamble  and  defendant  as  such  sureties  should 
not  be  affected  by  the  taking  of  the  said  bond  of  plaintiff 
by  Hooker,  and  by  the  taking  of  the  bond  of  William 
Gamble  by  plaintiff. 
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The  defendant  both  demurred  to  and  took  issue  on  the 
replication  to  the  fifth  plea. 

The  case  was  tried  at  Toronto,  in  October,  1861,  before 
Draper,  C.  J.,  0.  P.  The  bond  mentioned  in  the  declara- 
tion dated  12th  of  January,  1847,  was  put  in  and  admitted. 
The  condition  was  to  pay  £4950  19s.  6d.,  as  follows :  the 
interest  to  be  paid  half  yearly,  on  the  12th  of  July,  1847, 
and  on  the  12th  of  July,  and  12th  of  January,  1848,  1849 
and  1850.  £1239  19s.  6d.,  with  half  year's  interest  on  the 
principal  sums,  to  be  paid  on  the  12th  of  January,  1851 ;  ' 
£1237  with  one  year's  interest  on  the  balance  of  the  principal 
on  the  12th  of  January,  1852 ;  and  £1237  and  one  year's 
interest  thereon  on  12th  January,  1853,  and  £1237  and  one 
year's  interest  thereon  on  the  12th  of  January,  1854. 

Alfred  Hooker  proved  that  W.  Gamble  had  satisfied  the 
interest  on  this  bond  up  to  1851,  and  he  produced  a  state- 
ment shewing  that  the  plaintiff  had  paid  the  residue  of  the 
interest,  and  the  whole  of  the  principal  as  follows  : 
1852.  May  15th.  His  (^.  e.  plaintiff's)  note  due 


this  day  £106  8  4 

"     August  15th   103  0  0 

"     November  15th   104  10  0 

"     August  1st.    Cash  paid  this  day   495  0  0 

"     November  5th.    His  note  due  this  day  150  6  11 

1853.  February  1st.    Cash  paid  this  day.   495  0  0 

"     May  4th.    His  note  due  this  day   135  14  6 

"     December  23rd.          "    638  4  6 

1854.  February  1st.    Cash  paid  this  day......  106  9  0 

"     May  7th.    His  note  due  this  day   500  0  0 

"     August  1st.    Cash  paid  this  day   86  18  3 

"     November  4th.    His  note  due  this  day  500  0  0 

1855.  May  4th.    His  note  due  this  day   578  0  11 

"    November  4th.            "    563  19  4 

1856.  February  4th.             "    539  11  0 

"    August  4th.               "   524  14  0 

1857.  February  4tL            "    509  17  0 


£6137  13  9 

Mr.  Hooker  further  stated  that  he  was  the  holder  of  the 
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bond  of  the  12tli  January,  1847 ;  that  W.  Gamble  was  the 
debtor — the  other  three  parties  sureties  for  him  ;  that  the 
firm  of  Hooker,  Holton  &  Co.,  had  a  claim  on  W.  Gamble 
to  the  amount  of  X20,000  ;  they  took  flour,  cloth,  and  this 
bond  in  satisfaction,  and  discounted  off  $22,000  of  their 
claim;  that  in  February,  1852,  the  plaintiff  gave  Hooker 
and  Holton  his  own  bond,  payable  in  five  years  to  secure 
the  same  debt  for  which  he  was  jointly  liable  under  the  bond 
of  January,  1847,  but  they  reserved  their  remedies  on  that 
bond  by  a  letter  written  to  their  solicitor,  Joseph  C.  Morri- 
son, as  follows  : 

"  Toronto,  17th  February,  1852. 
Joseph  C.  Morrison,  Esq.,  Sir, — We  request  that  you  will 
hold  the  bond  of  William  Gamble,  Clarke  Gamble,  W.  H. 
Boulton,  and  the  undersigned  J.  H.  Cameron,  securing  the 
payment  of  .£4950  15s  6d.,  to  the  undersigned,  Alfred 
Hooker,  dated  the  12th  day  of  January,  1847,  as  enforcea- 
ble at  any  time  against  the  three  parties  first  named,  and 
that  any  sums  paid  or  received  upon  it  shall  be  placed  to  the 
credit  of  J.  H.  Cameron's  bond  of  yesterday's  date  to  Mr. 
Hooker,  reducing  interest  first,  it  being  fully  understood 
between  us  that  Mr.  Cameron's  bond  last  mentioned  is  only 
collateral  to  the  first  mentioned  bond,  but  the  first  is  not  to 
be  enforced  against  him,  but  Mr.  Hooker  will  look  to  him 
only  according  to  the  terms  of  Mr.  Cameron's  sole  bond 
above  mentioned." 

(Signed) 

Alfred  Hooker, 

per  L.  H.  Holton. 
J.  H.  Cameron." 
Mr.  Hooker  also  said  that  the  payments  made  by  the 
plaintiff  were  made  on  the  bond  of  February,  1852  ;  that 
neither  W.  Gamble,  C.  Gamble,  nor  the  defendant  were 
parties  to  this  arrangement ;  that  he  never  took  proceed- 
ings on  the  first  bond;  that  possibly  all  the  plaintiff's  pay- 
ments were  not  made  to  the  very  day,  and  that  he  gave  no 
time  to  Wm.  Gamble  on  his  bond. 

On  the  defence,  William  Gamble  proved  that  he  was  pre- 
sent when  the  arrangement  of  February,  1852,  was  entered 
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into,  and  that  nothing  was  then  said  about  extending  the 
time  for  payment  of  the  bond  of  1847  ;  that  he  made  no 
arrangement  with  the  plaintiff  at  that  time,  but  that  on  the 
22nd  of  September,  1852,  he  gave  his  bond  to  the  plaintiff 
in  a  penalty  of  ,£10,000,  reciting  that  the  plaintiff  became 
his  surety  to  Hooker  &  Holton  for  about  £5,000  ;  that  when 
that  became  payable,  he,  W.  G.,  was  unable  to  pay  it,  and 
that  the  plaintiff  had  been  called  upon  and  had  given  his 
bond  to  Hooker,  the  then  holder  of  the  bond  for  the  amount, 
payable  in  half-yearly  instalments  for  five  years  from  1st  Feb- 
ruary, 1852,  until  the  principal  and  interest  were  paid,  and 
that  the  plaintiff  had  paid  the  first  half  yearly  instalment 
and  interest,  and  conditioned  to  pay  to  the  plaintiff  all  such 
sum,  or  sums  of  money  as  the  plaintiff  should  from  time  to 
time  pay  Hooker  in  accordance  with  his  bond  in  five  years 
from  the  date  of  that  bond,  (22nd  September,  1852)  and 
in  the  mean  time  pay  to  the  plaintiff  quarterly  on  the  first 
day  of  each  of  the  months  of  October,  January,  April  and 
July,  in  each  and  every  year,  the  interest  at  the  rate  of  six 
per  cent  per  annum,  on  the  said  sum  of  £5,000. 

Mr.  W.  Gamble  also  proved  an  account  between  himself 
and  the  plaintiff,  made  in  November,  1852,  whereby  the 
plaintiff  agreed  to  advance  him  money  to  buy  wheat  for  the 
plaintiff,  and  that  Gamble  should  manufacture  it  at  his  mill 
for  the  plaintiff ;  that  when  the  flour  was  sold  the  plaintiff 
was  to  be  reimbursed  his  advances,  with  interest  and  other 
expenses,  and  that  whatever  profit  was  made  after  such 
reimbursement  was  to  be  placed  at  "W.  Gamble's  credit,  and 
applied  to  the  reduction  only  of  the  principal  debt  of  £5000, 
being  the  same  debt  mentioned  in  the  bond  of  September, 
1852.  The  plaintiff  took  no  other  security  from  W.  Gamble. 
This  agreement  of  November,  1852,  never  was  carried  out, 
but  W.  Gamble  thought  he  had  paid  the  interest  according 
to  the  bond  of  September,  1852,  until  within  six  months 
before  the  trial,  and  about  £1000  of  the  principal.  As  to 
this  amount  there  was  a  question.  C.  Gamble,  one  of  the 
sureties,  or  another  party,  had  conveyed  to  the  plaintiff  in 
fee  about  twelve  and  a  half  acres  of  land  opposite  the  Mil- 
ton Mills  (which  were  at  the  time  of  the  transactions  W. 
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Gamble's  property.)  W..  Gamble  was  in  possession  of  these 
twelve  and  a  half  acres,  and  paid  off  a  mortgage  of  <£500  or 
£600  charged  upon  it.  It  was  a  saw-mill  property,  and  W. 
Gamble  had  a  lease  of,  but  never  had  a  title  in  fee  to  it. 
The  plaintiff,  it  seemed,  got  this  conveyance  of  these  twelve 
and  a  half  acres  of  land  before  he  got  the  bond  of  Septem- 
ber, 1852. 

In  reply,  Mr.  Morrison  was  called,  and  stated  that  he  as 
solicitor  for  Hooker  &  Holton  negociated  the  arrangement 
of  1852 ;  that  the  plaintiff's  bond  was  not  taken  in  satisfac- 
tion of  the  old  one,  nor  was  any  extension  of  time  given  to 
C.  Gamble,  W.  Gamble,  or  the  defendant.  That  the  letter 
of  the  17th  of  February,  1852,  was  advisedly  written  to 
reserve  Hooker's  remedies  against  all  parties ;  that  unless 
the  plaintiff  had  given  the  new  bond  (in  1852)  he  would 
have  been  sued.  Hooker  &  Holton  had  wound  up  their 
affairs,  and  as  between  them  this  debt  had  become  the  pro- 
perty of  Hooker,  and  therefore  the  plaintiff  made  his  bond 
to  Hooker.  He  proved  a  letter  of  the  defendant,  dated  the 
11th  of  July,  1859,  in  which  he  says  in  reply  to  a  letter 
of  the  plaintiff  asking  him  to  pay  as  a  co-surety  of  W.  Gam- 
ble, "  I  can  assure  you  that  if  it  were  in  my  power  to  do 
it,  nothing  would  give  me  greater  pleasure  than  paying  not 
only  the  interest  but  the  principal  of  every  debt  I  owe." 

The  jury  were  directed  that  the  equitable  plea  was  not 
proved,  because  it  set  forth  that  by  accepting  the  bond  of 
September,  1852,  the  plaintiff  had  deprived  defendant  of 
the  right  and  power  to  compel  Wm.  Gamble  to  pay  his  lia- 
bility under  the  bond  of  January,  1847,  either  to  Hooker  or 
to  the  plaintiff,  whereas  it  appeared  that  Hooker  had  re- 
served all  his  rights,  and  was  in  a  position  until  he  was  fully 
paid,  which  was  not  until  February,  1857,  to  bring  an 
action  against  Wm.  Gamble  or  the  sureties  on  the  original 
bond,  and  therefore,  on  the  traverse  of  the  plea,  the  plain- 
tiff should  have  a  verdict.  But  that  so  much  of  the  repli- 
cation as  averred  that  the  plaintiff,  on  taking  the  bond  of 
September,  1852,  reserved  his  right  against  the  defendant 
and  C.  Gamble,  was  not  proved  either,  for  he  did  not 
appear  to  have  reserved  any  remedy  to  himself,  the  bond 
of  January,  1847 ,  being  then  the  property  and  under  the 
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control  of  Hooker.    The  defendant's  counsel  objected  that 
the  defendant  was  entitled  to  a  verdict  on  the  plea,  as  the 
bond  of  September,  1852,  was  proved  as  stated,  and  that  in 
law  it  operated  to  give  time  to  Wm.  Gamble. 
The  jury  found  for  the  plaintiff  .£2533  16s.  8d. 

In  Michaelmas  Terra  M.  0.  Cameron  obtained  a  rule  nisi 
for  a  new  trial,  the  verdict  being  contrary  to  law  and  evi- 
dence, and  for  excessive  damages,  and  for  misdirection, 
because  the  jury  were  told  that  Hooker  was  not  prevented 
by  his  acceptance  of  the  plaintiff's  bond  from  suing  W. 
Gamble  and  his  sureties,  and  as  the  bond  of  W  Gamble  to 
the  plaintiff  was  given  while  the  right  remained  in  Hooker 
to  enforce  his  claim  against  defendant  and  W.  Gamble,  the 
plaintiff  had  the  right  as  soon  as  he  had  paid  Hooker  to  call 
on  defendant  to  contribute,  and  the  bond  of  W.  Gnmble  to 
the  plaintiff  had  not  the  effect  of  giving  time  for  Hooker's 
debt;  whereas  the  plaintiff,  by  accepting  W.  Gamble's  bond, 
extending  the  time  of  payment  beyond  the  time  mentioned 
in  the  original  bond  to  Hooker  and  Holton,  tied  his  hands 
against  W.  Gamble,  and  thereby  lost  his  right  to  call  on 
the  defendant  to  contribute. 

Secies,  Q.  C,  shewed  cause.  He  argued  that  at  the  time 
plaintiff  took  the  bond  of  September,  1852,  from  YVm. 
Gamble  he  the  plaintiff  was  only  a  surety  clothed  with  no 
other  rights  than  those  of  a  surety.  That  his  taking  that 
bond  in  no  respect  altered  Hooker's  rights,  who,  when  he 
took  plaintiff's  bond,  reserved  his  remedies  against  the  other 
three  parties  to  the  bond  of  January,  1847.  That  things 
remained  in  this  condition  until  February,  1857,  when  plain- 
tiff paid  off  the  whole  amount  due  to  Hooker  and  acquired 
a  new  right,  viz.,  that  of  the  principal  creditor.  That  as 
Hooker  might  at  any  time  have  sued  W.  Gamble  and  the 
other  sureties,  so  might  Cameron,  standing  in  his  place, 
and  unfettered  by  the  bond  accepted  by  him  when  a  surety 
only.  He  cited  Hall  v.  Thompson,  9  U.  C.  C.  P.  257  ; 
Kearsley  v.  Cole,  16  M.  &  W.  128,  and  Price  v.  Barker,  4 
E.  &  B.  760. 

M.  0.  Cameron  supported  his  rule. 

73  VOL.  XII, 
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Draper,  C.  J. — The  facts  of  this  case  may  be  thus 
briefly  stated  : — Wm.  Gamble,  Clark  Gamble,  the  plaintiff 
and  defendant,  by  bond  dated  the  12th  of  January,  1847, 
became  jointly  and  severally  bound  to  Hooker  in  a  penalty 
of  £8,000  conditioned  to  pay  Hooker  £4950  19s.  6d.,  with 
interest,  by  certain  instalments,  the  last  of  Avhich  fell  due 
upon  the  12th  of  January,  1854.  W.  Gamble  was  the  prin- 
cipal debtor,  the  others  were  sureties  for  him,  and  as  the 
principal  made  default,  having  only  paid  the  interest  for 
about  four  years.  Hooker  called  upon  the  plaintiff,  and  he 
gave  Hooker  a  bond  in  a  penalty  of  <£  10,000,  conditioned 
to  pay  the  debt  due  by  W.  Gamble  with  interest  in  five 
years  from  the  1st  of  February,  1852,  by  half  yearly, 
though  not  equal  instalments.  By  the  end  of  December, 
1853,  the  plaintiff  had  paid  Hooker  £2228  43.  3d.  By  the 
4th  of  August,  1856,  he  had  paid  £3399  12s.  6d.,  and  on 
the  4th  of  February,  1857,  he  paid  the  balance,  £509  17s., 
making  in  all  £6137  133.  9d.  On  the  22nd  September, 
1852,  rather  more  than  six  months  after  making  this 
arrangement  with  Hooker,  the  plaintiff  obtained  from  W. 
Gamble  his  bond  of  that  date  in  a  penalty  of  £10,000, 
reciting  that  plaintiff  became  surety  by  bond  to  Hooker  and 
Holton  for  W.  Gamble  in  the  sum  of  £5000  or  thereabouts, 
and  had  given  his  own  bond  upon  W.  Gamble's  default  to 
Hooker  conditioned  to  pay  the  debt  by  half  yearly  instal- 
ments, and  had  paid  the  first  half  yearly  instalment,  and 
conditioned  that  if  W.  Gamble  should  pay  to  plaintiff  "  all 
such  sum  or  sums  of  money  as"  (plaintiff)  "shall  and  may 
pay  to  the  said  Alfred  Hooker  in  accordance  with  his 
above-recited  bond  in  five  years  from  tlie  date  of  these 
presents^  and  in  the  meantime  pay  to  plaintiff  quarterly 
on  the  first  days  of  October,  January,  April  and  July,  the 
interest  at  the  rate  of  six  per  cent,  per  annum  on  the  said 
sum  of  £5000,"  then,  &c. 

When  Hooker  took  the  bond  of  the  plaintiff  in  1852,  he 
expressly  reserved  his  rights  as  against  all  the  other  obli- 
gors on  the  bond  of  January,  1847,  if  indeed  it  was  neces- 
sary for  him  to  do  so.  So  that  in  fact  until  the  4th  of 
February,  1857,  Hooker  held  the  bond  with  all  his  remedies 
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against  all  the  parties.    But  by  the  last  payment  on  that 
day  Hooker's  claim  on  all  and  each  of  the  obligors  was 
extinguished.    It  was  a  payment,  though  after  the  day,  and  * 
the  bond  was  thereby  satisfied,  and  the  plaintiff  acquired  no 
right  to  sue  upon  it  or  to  enforce  it,  for  it  was  at  an  end. 

There  is  a  mistake  in  the  declaration  in  stating  the  pen- 
alty of  the  bond  of  January,  1847,  as  being  ^10,000,  and 
that  the  bond  was  conditioned  to  pay  .£4950  19s.  6d.  in  four 
years  from  the  date.  On  being  put  in  at  the  trial  it 
appeared  that  the  penalty  was  £8,000,  and  the  condition  to 
pay  by  instalments,  the  last  of  which  fell  due  on  the  12th 
of  January,  1854.  Then  the  plea  states  the  recital  of  W. 
Gamble's  bond  to  the  plaintiff  to  be  that  plaintiff  had 
become  surety  to  Hooker  and  Holton  in  about  £5000  for 
W.  Gamble,  wliich  the  latter  was  unable  to  pay,  whereas  it 
is  proved  that  the  plaintiff  was  surety  to  Hooker  alone. 
Plaintiff's  bond  to  Hooker  of  February,  1852,  has  not  been 
produced,  but  both  parties  spoke  of  it  without  objection. 
The  statement  of  the  recital  contained  in  the  plea  is  most 
probably  an  error  also. 

The  parties  went  to  trial  on  a  general  traverse  of  the 
plea,  and  upon  the  special  replication  also,  and  the  question 
is,  whether,  on  the  pleadings  and  evidence  the  plaintiff  is 
entitled  to  recover. 

It  has  not  been  urged  that  the  words  in  the  condition  of 
W.  Gamble's  bond  to  the  plaintiff,  stating  that  if  W.  Gamble 
should  pay  to  the  plaintiff,  such  sums  as  the  plaintiff  should 
pay  to  Hooker  in  accordance  with  the  plaintiff's  bond  to 
Hooker,  "  within  five  years  from  the  date  of  W.  Gamble's 
bond,"  mean  that  Wm.  Gamble  should  re-pay  all  sums  which 
the  plaintiff  should  pay  to  Hooker  within  five  years  :  it 
seems  conceded,  and  I  suppose  properly,  that  W.  Gamble 
was  to  pay  within  five  years  from  the  date  of  his  bond  all 
such  sums,  in  the  meantime  paying  interest  on  ^5,000 
quarterly. 

The  evidence  leaves  no  room  for  doubt  that  Hooker  did 
not  accept  plaintiff's  bond  of  February,  1852,  in  satisfaction 
of  the  former  bond  of  January,  1847.  He  held  to  the  first 
bond  giveuj  and  the  payments  made  on  it  were,  as  the  state- 
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ment  put  in  by  him  at  the  trial  shewed,  received  by  him  on 
that  bond. 

But  his  right  to  recover,  and  the  obligors'  liability  to  pay 
were  equally  reduced  and  finally  extinguished  by  the  pay- 
ments made  by  the  plaintiff  to  Hooker.  By  those  payments 
the  plaintiff  acquired  new  rights,  not  the  rights  which 
Hooker  had  upon  the  bond,  but  a  right  against  W.  Gamble 
for  money  paid  to  his  use,  and  a  right  against  his  co-sureties 
for  contribution,  neither  of  which  rights  rested  upon  the 
bond,  though  they  may  be  said  to  spring  from  it.  The 
statement  in  the  plea  that  plaintiff  gave  time  to  W.  Gamble 
for  the  payment  of  his  liahility  to  Hooker  is  certainly  not 
proved.  That  payment  being,  as  it  was,  a  satisfaction  of 
the  bond,  the  defendant  (a  co-surety  with  plaintiff,  but  hav- 
ing paid  nothing)  can  have  no  right  to  call  for  the  enforce- 
ment of  the  bond  or  any  remedy  upon  it,  for  it  has  been 
extinguished.  (See  Oopis  v.  Middleton,  1  T.  &  R.  229; 
Hodgson  V.  Shaw,  3  Myl.*&  K.  190,  which  is  very  clear  on 
this  head,  though  the  law  has  been  changed  in  England  by 
the  Mercantile  Amendment  Act.)  The  plaintiff  might  well 
require  W.  Gamble  to  give  him  a  bond  to  re-pay  whatever 
he  should  as  surety  be  compelled  to  pay,  for  otherwise  he 
would  have  had  only  a  remedy  on  simple  contract  for  money 
paid  to  his' use. 

The  right  to  contribution  stands  no  higher  at  law,  though 
it  is  said  in  Dering  v.  Lord  Winchelsea  to  be  fixed  on 
general  principles  of  justice,  and  that  it  does  not  arise  from 
contract,  but  stands  on  a  principle  of  equity,  (Craythorne  v. 
Swinburne.)  I  may  refer  also  to  Kemp  v.  Finden,  12  M. 
&  W.  421,  and  Reynolds  v.  Wheeler,  7  Jur.  N.  S.  1290. 
In  Batard  v.  Hawes,  17  Jur.  1156  ;  S.  C.  2  E.  &  B.  287, 1  find 
Lord  Campbell  using  the  following  language  :  "  In  a  joint 
contract  for  the  benefit  of  all,  each  takes  upon  himself  the 
liability  to  pay  the  whole  debt,  consisting  of  the  shares  which 
each  co-contractor  ought  to  pay  as  between  themselves ;  and 
each  in  effect  takes  upon  himself  a  liability  for  eanh  to  the 
extent  of  the  amount  of  his  share.  Each  therefore  may  be 
considered  as  becoming  liable  for  the  share  of  each  one  of 
his  CO -contractors  at  the  request  of  such  co^contractor,  and 
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on  being  obliged  to  pay  such  share,  a  request  to  pay  it  is 
implied  as  against  the  party  who  ought  to  have  paid  it,  and 
who  is  relieved  from  paying  what,  as  between  himself 
and  the  party  who  pays,  he  ought  himself  to  have 
paid  according  to  the  original  arrangement."  His  Lordship 
also  refers  to  Lord  Eldon's  dictum  in  Craythorne  v.  Swin- 
burne, as  to  the  action  of  contribution  being  founded  rather 
upon  a  principle  of  equity  than  upon  contract,  and  observes, 
"  The  expressions  of  Lord  Eldon,  however,  will  be  found  to 
relate  rather  to  the  origin  of  the  implied  contract  than  to  the 
time  at  which  it  is  to  be  taken  to  be  made,"  and  quoting  a 
portion  of  Lord  Eldon's  judgment  he  adds,  "This  passage 
must  be  taken  to  admit  the  existence  of  an  implied  con- 
tract." 

This  right  of  action  as  for  money  paid  at  defendant's 
request  arose,  therefore,  toties  quoties  the  plaintiff,  having 
first  paid  his  own  share  of  the  liability  of  W.  Gamble,  made 
any  payment  in  excess  of  that  share,  and  when,  in  August? 
1856,  he  had  paid  £5627  16s.  9d.,  he  had  paid  between 
.£3,400  and  £3,500  more  than  his  proportion  of  the  sum 
which  he  and  the  other  co-sureties  were  liable  for.  One-half 
of  this  excess,  according  to  the  doctrine  in  Batard  v.  Hawes, 
was  money  paid  to  Hooker,  at  the  request  of  the  defendant, 
(the  implied  request,)  and  gave  a  right  of  action,  the  con- 
sideration arising  upon,  but  not  before,  the  payment.  At 
the  moment  this  payment  was  made.  Hooker  had  no  right 
upon  the  bond  against  either  principal  or  sureties,  except 
for  the  balance  paid  to  him  by  the  plaintiff;  and  had  the 
defendant  then  desired  that  Hooker,  for  his  (defendant's) 
protection,  should  proceed  against  the  principal,  it  could 
only  have  been  for  the  balance.  Hooker  had  lost  his  right 
of  action  by  the  preceding  payment  for  any  thing  else,  and 
when  the  balance  was  paid,  that  right  of  action  w^s  gone 
also.  But  it  never  can  be  contended  that,  because  payment 
to  Hooker  extinguished  his  power  to  take  any  proceedings 
against  the  principal,  the  defendant  can  set  up  that  he 
is  not  liable  to  contribution,  when  the  payments  were,  made 
by  a  co-surety. 

The  plaintiff's  cause  of  action,  therefore,  is  a  new  cause 
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not  arising  until  he  has  paid  more  than  his  share,  and  the 
answer  set  up  is,  that  before  he  had  paid  any  thing  for  which 
defendant  was  answerable,  he  by  anticipation  took  a  bond 
from  the  principal,  w^hich  he  could  not  enforce  for  six  months 
after  all  liability  of  every  party  to  the  first  bond,  that  of 
January,  184T,  was  extinguished. 

But  the  equitable  plea  begins  with  a  statement,  that  after 
the  bond  of  January,  1847,  became  due,  and  '■'after  the 
settlement  of  the  claim  of  Hooker  by  the  plaintiff,''  W. 
Gamble  gave  the  bond  of  September,  1852.  Neither  of 
these  statements  is  supported  by  the  evidence,  for  the  money 
secured  by  the  bond  of  January,  1847,  was  not  all  due  until 
January,  1854,  and  the  plaintiff  had  not  settled  the  claim  of 
Hooker  in  any  sense  that  I  can  put  upon  the  word  settle- 
ment. He  certainly  had  not  paid  off  Hooker,  for,  in  a  sub- 
sequent part  of  the  plea,  a  recital  is  set  out  which  is  proved, 
that  in  September,  1852,  he  had  only  paid  the  first  half- 
yearly  instalment.  He  had  not  tied  Hooker's  hands  from 
proceeding  against  every  other  party  to  the  bond  of  January, 
1847,  since  Hooker  had  reserved  his  rights  and  remedies, 
and  he  had  not  even  prevented  an  action  against  himself, 
for  either  of  the  co-sureties,  on  paying  off  Hooker,  might 
-immediately  have  sued  the  plaintiff  for  contribution,  so  that 
I  do  not  understand  in  what  sense  it  can  be  asserted  that 
there  was  a  settlement  of  Hooker's  claim,  when  Hooker  was 
neither  paid,  nor  prevented  from  suing  for  payment,  unless 
by  that  not  very  uncommon  confusion  of  ideas,  by  which  a 
man  who  has  a  large  current  account  with  another,  gives  his 
promissory  note  for  a  balance  against  him,  and  considers 
that  he  has  settled  the  claim.  I  look  upon  these  averments 
as  substantial,  that  the  plea  in  effect  says  that  the  plaintiff, 
after  the  original  bond  was  due,  satisfied  Hooker,  so  as  to 
have  acquired  either  the  power  of  controlling  Hooker  in  the 
exercise  of  his  rights  on  that  bond,  or  so  as  to  have  acquired 
those  rights,  and  having  done  so,  he  gave  him  time  for  the 
payment  of  his  liability  to  Hooker.  The  evidence  on  the 
other  hand  shews,  1st,  that  the  bond  was  not  due,  by  which 
expression  in  this  equitable  plea  I  understand,  not  that  the 
penalty  was  not  forfeited  at  law,  but  that  the  payments 
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secured  by  the  penalty  were  overdue,  and  2nd,  that  the 
phxintifF  had  not  settled  Hooker's  claim  when  he  took  W. 
Gamble's  bond. 

In  my  opinion,  therefore,  the  plea  was  not  proved  in  mat- 
ters essential  to  support  it,  according  to  the  judgment  of  this 
court  upholding  it,  as  containing  an  answer  sufficient  in  law 
to  the  claim.  It  was  not  proved  that  the  plaintiff,  having 
first  by  settlement  with  Hooker  acquired  the  power  of  con- 
trol, gave  time  to  the  principal  debtor  to  pay  his  liability  to 
Hooker.  The  defendant  was  liable  to  Hooker,  together 
with  plaintiff  and  C.  Gamble,  as  sureties  for  W.  Gamble 
on  this  bond,  conditioned  for  the  payment  by  several  instal- 
ments, extending  over  seven  years,  of  an  ascertained  debt 
and  interest.  The  whole  sum  secured  has  been  paid,  not 
within  the  seven  years,  it  is  true,  but  the  delay  to  enforce 
payment  against  the  principal  "was  an  act  of  fo7^hearance, 
merely,  on  Hooker's  part,  for  during  the  whole  time  his 
right  to  sue  the  principal  was  unfettered.  No  one  is,  or  has 
been  since  that  payment,  liable  on  that  bond,  and  these  facts 
do  not  sustain,  but  they  contradict  the  plea. 

The  recent  case  of  Way  v.  Hearne,  6  L.  T.  N.  S.  C.  B. 
751,  tends  to  support  the  conclusion  I  had  previously 
arrived  at. 


Rule  discharged. 


584     COMMON  PLEASj  MICHAELMAS  TERM,  26  VIC,  1862. 


FiiASER  V.  Hickman. 

Railway  Clauses  Consolidation  Act — Railway  company — Slockliolders  of— 
Liability  of  for  amount  of  unpaid  stock — Execution  against  company — 
Return  of     nulla  bona.'''' 

Declaration,  under  Railway  Clauses  Consolidation  Act  against  defendant  as 
a  shareholder  of  the  Port  Plope,  Lindsay  &  Beaverton  Railway  Company, 
setting  out  the  recovering  of  a  judgment  against  said  railway  company; 
return  of  writ  '■'•nulla  bona;''^  that  defendant  holds  25  shares  of  stock  in 
sa:d  company  unpaid. 

Pleas. — 1.  Never  indebted.  2.  Never  was  or  is  a  shareholder  in  said  com- 
pany. On  the  trial,  among  other  things,  plaintiff  proved  a  judgment 
against  the  company  for  £3000  ;  that  a  fi  fa.  had  been  issued  and  returned 
nulla  bona ;"  also  that  defendant  had  signed  the  stock  book  of  company 
for  25  shares,  and  paid  2^  per  cent,,  £6  5s. 

The  jury  having  found  for  plaintiff,  on  motion  for  nonsuit,  on  several  grounds, 
among  them,  that  on  the  trial  it  appeared  that  the  words  "  twenty-five" 
had  been  written  over  the  word  "  ten,"  opposite  the  defendant's  name, 
and  that  the  alteration  should  be  accounted  for.  Also  9thly,  that  the 
contract  under  which  plaintiff  recovered  his  judgment  was  illegal,  being 
for  a  loar>  at  a  usurious  rate  of  interest.  Held,  that  the  first  objection  was 
rebutted  by  the  facts  proved  at  the  trial,  as  the  defendant  had  paid  the 
sum,  £6  5&  ,  being  the  correct  sum  to  be  paid  on  the  fir  st  call  on  25  shares 
of  £10  each,  being  2 J  per  cent.  And  as  to  the  ninth  objection,  held,  that  if 
defendant  wished  to  impeach  the  plaintiflF's  judgment  on  the  grounds  of 
fraud  or  collusion,  he  should  have  raised  the  defence  by  his  plea. 

Semble,  "that  the  court  will  intend  the  judgment  to  be  right  and  well 
founded  in  all  respects,  until  the  contrary  be  shewn." 

The  several  grounds  taken,  on  motion  for  nonsuit,  not  above  referred  to, 
have  been  decided  by  previous  cases  in  this  and  the  Court  of  Queen's 
Bench,  as  by  reference  below  will  appear. 

The  plaintiff  declared  under  the  Railway  Clauses  Consoli- 
dation Act,  against  the  defendant  as  a  shareholder  of  the  Port 
Hope,  Lindsay  &  Beaverton  Railway  Company,  setting  out 
that  he  recovered  judgment  against  that  company  ;  that  he 
has  issued  a  fi.  fa.,  which  has  been  returned  nulla  bona ; 
that  defendant  holds  25  shares  of  stock  on  which  nothing 
has  been  paid. 

Pleas. — 1.  Never  indebted.  2.  That  defendant  did  not 
become  nor  is  he  a  shareholder  in  the  company. 

The  trial  took  place  at  the  assizes  for  York  and  Peel,  in 
January,  18625,  before  Burns,  J. 

The  plaintiff  proved  that  he  was  a  judgment  creditor  of 
the  Port  Hope,  Lindsay  &  Beaverton  Railway  Company  for 
upwards  of  <£3000,  and  that  he  had  issued  a  Ji.  fa.  against 
goods  which  had  been  returned  nulla  bona.  It  was  also 
proved,  independently  of  the  return  of  the  fi.  fa.  made  by 
the  sheriff  of  ISTorthumberland  and  Durham,  that  the  com- 
pany had  no  goods  or  chattels  any  where.    The  defendant 
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was  one  of  the  persons  named  as  forming  one  of  the  original 
*  company,  incorporated  by  the  act  of  9  Vic,  ch.  109.  He 
was  also  proved  to  have  signed  the  stock  book  for  25  shares, 
and  to  have  paid  a  call  of  2J  per  cent.,  made  in  184:7, 
amounting  to  £6  5s.,  the  shares  being  £10  each-  In  1853, 
two  acts  were  passed,  relating  to  the  company  extending  the 
time  for  commencing  the  work,  &c.,  &g.  In  the  latter  of 
these,  16  Vic,  ch.  241,  sec  4,  there  is  a  provision,  that  no 
subscriber  to  the  stock  book,  under  the  original  act  of  incor- 
.  poration,  should  be  held  to  be  a  stockholder  or  responsible 
as  such,  if  he  should  within  one  month  from  the  passing  of 
the  act  signify  in  writing  to  the  president  of  the  company 
his  intention  of  withdrawing  therefrom.  Several  of  the 
original  subscribers  took  advantage  of  this  proviso,  but 
there  was  no  direct  evidence  that  the  defendant  did  so,  and 
there  was  some  evidence  to  the  contrary.  After  the  act  16 
Vic,  the  defendant's  name  was  omitted  from  lists  made  out 
of  stockholders,  which  the  secretary  for  the  time  being  pre- 
pared, and  notices  of  elections  of  directors,  &c,  were  not  sent 
to  him  as  to  others  who  were  treated  as  stockholders.  There 
was  a  new  book  made  out  in  1853,  containing-a  list  of  share- 
holders, in  which  the  defendant's  name  did  not  appear,  but 
it  always  remained  in  the  original  stock  book.  The  name  of 
the  company  was  changed  by  the  act  18  Vic,  ch.  36,  but  it 
was  specially  provided  that  the  change  of  name  should  not 
be  held  to  make  the  company  a  new  incorporation,  or  to 
impair  the  effect  of  any  former  act  relating  to  the  company. 

At  the  close  of  the  plaintiff's  case,  it  was  objected,  1. 
That  the  proceedings  should  be  by  sci.  fa.  2.  That  the 
return  to  the  fi.  fa.  was  not  valid,  because,  as  was  proved, 
the  sheriff  of  Northumberland  and  Durham  was  at  the  time 
he  returned  the  writ  of  fi.  fa.  a  director  of  the  company, 
though  at  the  time  he  received  it  he  was  not.  3.  That  the 
defendant  was  not  shewn  to  be  a  shareholder,  the  book  entry 
being  only  an  agreement  to  take  shares.  4.  The  agreement 
is  not  with  the  company,  there  being  a  variance  in  the  name. 
5.  The  company  was  not  shewn  to  have  gone  legally  into 
operation,  as  it  was  necessary  to  shew  that  five  per  cent,  was 
called  and  paid  in.  6.  The  words  "twenty -five"  in  the 
74  VOL.  XII, 
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stock  book,  opposite  defendant's  name,  have  been  written 
over  a  word  "  ten."  This  alteration  should  be  accounted 
for.  7.  The  original  act  had  become  dead  for  non-user,  and 
the  subsequent  acts  do  not  revive  it  so  as  to  make  the  defen- 
dant liable.  These  objections  were  overruled,  leave  being 
reserved  to  move  the  court  above  for  a  nonsuit. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the 
defendant  had  relinquished  his  stock,  though  the  notice  in 
writing  addressed  to  the  president  of  the  company  cannot 
now  be  found  or  proved.  In  considering  this  question,  he 
drew  the  attention  of  the  jury  to  the  fact  of  the  omission  of 
the  defendant's  name  from  the  new  list  of  shareholders  in 
1853,  and  the  lists  subsequently  made  out.  The  jury  found 
for  the  plaintiff. 

In  Hilary  Term,  Hector  Cameron  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against  evi- 
dence, or  for  a  nonsuit  on  the  leave  reserved,  and  on  the 
further  objection,  that,  8th,  the  original  act  having  expired, 
the  defendant's  liability  was  at  an  end,  and  the  revival  of  the 
company  by  the  new  act  did  not  revive  defendant's  liability  ; 
and,  9th,  that  the  contract  on  which  the  plaintiff  recovered 
judgment  was  illegal  and  void,  it  being  a  loan  of  money  by 
a  director  of  the  company  at  illegal  interest,  and  contrary 
to  the  provisions  of  the  statute  in  that  behalf. 

In  the  Michaelmas  Term  following,  Patterson  shewed  cause. 
He  referred  to  Smith  v.  Spencer,  12  U.  C.  0.  P.  277. 

iMoss,  contra,  urged  that  the  plaintiff  being  a  director  of 
the  company,  the  defendant  might  be  permitted  to  go  behind 
the  judgment  and  shew  that  the  dealing  between  plaintiff 
and  the  company  was  void  on  the  ground  of  usury.  If  the 
judgment  was  fraudulent  and  collusive  between  the  plaintiff 
and  the  company,  it  ought  not  to  be  effectual  against  the 
defendant. 

Draper,  C.  J. — The  first  objection  is  answered  by  the 
fact  that  actions  of  this  character  have  been  repeatedly 
upheld  in  the  Queen's  Bench  and  in  this  court ;  and  further 
by  the  fact,  that  the  statute  when  declaring  that  each  share- 
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holder  shall  be  individually  liable  to  the  creditors  of  the 
company,  in  respect  of  the  amount  unpaid  upon  his  stock, 
declares  also  that  he  shalFnot  be  liable  to  an  action  before 
an  execution  against  the  company  has  been  returned  unsatis- 
fied in  whole  or  in  part.  I  have  no  doubt  if  a  set.  fa.  had 
heen  brought,  it  would  have  been  contended  with  equal  force 
and  more  reason,  that  an  action  w^s  the  proper  mode  of 
proceeding. 

The  cases  of  Ray  v.  Blair,  12  U.  C.  C.  P.  25T,  and  Smith 
V.  Spencer,  12  U.  C.  C.  P.  277,  answer  the  second  objection. 
The  sheriff  was  not  made  a  director  until  after  he  received 
the  writ,  and  it  was  not  proved  that  he  was  a  shareholder 
when  he  received  it. 

The  case  of  Smith  v.  Spencer  also  disposes  of  the  third 
objection,  and  the  defendant  here  actually  paid  an  instalment. 

The  case  of  the  Toronto  &  Lake  Huron  Railway  Company 
V.  Crookshanks,  4  U.  C.  Q.  B.  309,  meets  the  fifth  objection. 
The  later  act  in  this  case  goes  as  far  as  the  reviving  act  in 
that,  to  recognise  the  company  as  legally  existing. 

The  sixth  objection  is  rebutted  by  the  evidence  of  facts 
subsequent  to  the  subscription.  The  amount  paid  by  the 
defendant  is  consistent  with  a  subscription  for  25  shares. 

The  seventh  objection  is  disposed  of  by  the  case  of  the 
Toronto  &c.  Lake  Huron  Railway  Company  v.  Crookshanks. 

The  eighth  is  answered  by  the  case  of  Smith  v.  Spencer, 
and  by  the  4th  sec.  of  the  16  Vic,  ch.  241. 

The  ninth  objection  was  not  taken  at  the  trial,  nor  is  there 
a  word  on  the  learned  judge's  notes  to  sustain  it.  No  evi- 
dence is  given  that  there  was  illegal  usurious  interest  con- 
tracted for  when  the  plaintiff  lent  his  money  to  the  com- 
pany. No  affidavit  of  the  fact  alleged  has  been  offered. 
This,  like  the  second  objection  in  the  case  of  Ray  v.  Blair, 
is  an  attempt  to  get  behind  the  judgment  against  the  com- 
pany. If  the  defendant  desired  to  impeach  this  on  any 
ground  of  fraud  or  collusion  between  the  plaintiff  and  the 
directors  or  officers  of  the  company,  he  should  have  raised 
the  defence  by  plea.  The  court  will  intend  the  judgment  to 
be  right  and  Well  founded  in  all  respects,  until  the  contrary  be 
shewn,  and  shewn  in  a  proper  manner.    I  continue  of  the 


588     COMMON  PLEAS,  MICHAELMAS  TERM,  26  VIC,  1862. 


opinion  I  expressed  in  Ray  v.  Blair,  and  think  that  the 
defence,  if  true,  in  fact,  was  not  open  to  the  defendant  on 
the  pleadings,  and  there  is  nothing  before  us  to  shew  that  it 
has  the  smallest  foundation  in  fact. 

I  think,  therefore,  there  is  no  ground  to  order  a  nonsuit, 
nor  yet  for  a  new  trial. ^  The  weight  of  evidence  tends  in 
my  opinion  to  sustain  the  verdict,  though  the  defendant  may, 
and  most  probably  did  think  that  he  was  relieved  from  lia- 
bility by  the  company  not  going  into  operation  under  the 
first  act.  Before  the  case  of  the  Toronto  &  Lake  Huron 
Bailroad  Company  v.  Crookshanks  w^as  decided,  a  good 
many  people  shared  his  error  in  opinion.  Perhaps  it  would 
have  been  as  just  to  persons  in  his  position,  if  the  legislature, 
instead  of  providing  that  no  subscriber  to  the  original  stock 
book  shall  be  held  to  be  a  stockholder,  if  within  a  fixed  time 
he  signified  his  intention  to  wlthdraWj  they  had  said,  unless 
he  signifies  his  intention  to  continue.  But  they  have  adopted 
the  former  course,  and  we  must  follow  their  direction  in 
determining  the  rights  and  liabilities  of  parties. 

Per  cur, — Rule  discharged. 


GiBB,  Plaintiffs  {Appellant,)  v.  Davidson,  Defendant, 
[Respondent.) 

Appeal — Parol  contract  for  purchase  of  land — Failure  of  consideration  paid — 
Privity  of  contract. 

0.  agreed  to  purchase  from  the  defendant  a  lot  of  land  which,  at  the  time, 
was  subject  to  a  mortgage,  though  0.  was  not  aware  thereof.  0.  gave 
a  note  to  defendant  for  £30  on  account  of  the  purchase  money,  and 
afterwards  assigned  by  parol  his  bargain  to  the  plaintitF,  and  informed 
defendant  thereof,  who  verbally  agreed  thereto.  Plaintiff  paid  the 
amount  of  the  note  and  £20  10s.  in  addition  to  the  defendant.  Since  tho 
payment  the  mortgage  has  been  foreclosed.  The  plaintiff  brought  this 
action  in  the  county  court  to  recover  back  the  amoutt  paid  by  him,  and 
the  jury  found  in  his  favour.  But  on  motion  in  term  after  the  sittings, 
on  le;ive  reserved  at  the  trial,  a  nonsuit  was  moved  for  and  granted  oa 
the  ground  that  there  was  no  privity  of  contract  between  the  plaintiff 
and  defend  tnt. 

On  appeal,  held,  that  the  consideration  for  the  payment,  if  there  was  any 
bifdinji  contract,  having  failed,  an  action  against  the  defendant  for 
money  bad  and  received  will  lie. 

Appeal  from  the  county  court  of  the  united  counties  of 
Peterborough  and  Victoria. 
Declaration  on  common  counts* 
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Plea^  never  indebted.  Issue. 

The  jury,  on  the  facts  proved  at  the  trial,  found  a  verdict 
for  the  plaintiff,  which,  on  motion  in  term,  after  sittings,  was 
set  aside  and  a  nonsuit  entered  for  the  defendant  on  leave 
reserved,  from  which  decision  the  plaintiff  appealed  on  the 
following  grounds  :  that  the  receipt  of  the  money  from  the 
plaintiff  on  a  consideration  which  wholly  failed  was  sufficient 
to  make  the  money  so  received  money  had  and  received  to 
the  use  of  the  plaintiff  in  the  defendant's  hands,  and  that 
the  fact  that  the  original  contract  was  between  the  defend- 
ant and  a  third  party  did  not  alter  this. 

The  appeal  was  argued  by  A.  Prince,  for  appellant,  and 
Moss,  for  respondent. 

Draper,  C.  J. — I  understand  the  facts  of  this  case  to  be 
as  follows  :  one  Oakley  agreed  to  purchase  a  lot  of  land 
from  the  defendant.  This  lot  was  at  the  time,  though 
Oakley  was  not  aware  of  it,  subject  to  a  mortgage. 
Oakley  gave  his  promissory  note  to  defendant  for  £80 
on  account  of  the  purchase  money,  and  afterwards  assigned, 
by  parol,  his  bargain  to  the  plaintiff,  and  informed  the 
defendant  of  such  assignment,  who  verbally  agreed  thereto. 

Upon  this  understanding  the  plaintifif  paid  the  ^£30,  the 
amount  of  Oakley's  note  to  defendant,  and  subsequently 
paid  a  further  sum  of  £20  lOs. 

Since  then  the  mortgage  has  been  foreclosed.  The  defen- 
dant has  never  made  any  conveyance  to  the  plaintiff,  nor  is 
he  in  a  position  to  do  so. 

Under  these  circumstances  the  defendant  is  sued  by  the 
plaintifi'  to  recover  back  the  amount  so  paid  to  him  with 
interest,  and  the  jury  find  in  the  plaintiff's  favour. 

Bat  the  plaintiff  was  afterwards  nonsuited  on  the  return 
of  a  rule  moved  on  leave  reserved,  because  there  was  no 
privity  of  contract  shewn  between  plaintiff  and  defendant. 
No  other  objection  was  argued  or  disposed  of  on  the  rule^ 
and  the  plaintiff  appeals  against  that  decision. 

I  do  not  understand  the  ground  upon  which  this  rule  has 
been  made  absolute.    The  money  was  paid  by  plaintiff  to 


590    COMMON  PLEAS,  MICHAELMAS  TERM,  26  VIC,  1862. 

defendant,  or  what  is  the  same  thing  as  to  £20  10s.  into  a 
bank  to  his  credit,  and  he  got  it.  And  as  to  the  note,  it 
was  not  disputed  that  the  defendant  had  received  the  amount 
of  it  from  plaintiff.  There  seems  no  pretence  for  saying 
that  the  plaintiff  paid  the  money  for  Oakley  on  his  account, 
and  for  his  use  and  benefit.  No  such  view  was  suggested 
in  the  court  below.  The  evidence,  though  not  very  clear, 
shews  that  the  defendant  received  it  as  payment  on  account 
of  land  which  he  verbally  contracted  to  convey  to  plaintiff, 
and  which,  as  I  understand  the  facts,  he  has  no  longer  the 
power  to  convey.  Then,  if  consideration  for  the  payment 
has  failed,  even  assuming  there  was  a  binding  contract  at 
one  time,  the  facts  would  present  a  case  in  which  the  money 
of  the  plaintiff  has,  without  consideration,  got  into  defend- 
ant's pocket  as  Lord  Ellenhorough  says,  in  Hudson  v.  Robin- 
son, 4  M.  &  S.  478  ;  and  an  action  for  money  had  and 
received  is  maintainable. 

I  think  the  appeal  should  be  allowed,  and  the  rule  for 
nonsuit  in  court  below  should  not  be  granted ;  but  as  the 
proper  question  of  fact  does  not  seem  to  have  been  left  to 
the  jury,  it  will  be  better  to  order  a  new  trial  with  costs  to 
abide  the  event,  in  order  that  the  jury  may  find  whether  the 
plaintiff  paid  the  money,  and  the  defendant  received  it  on  an 
intended  sale  and  purchase  of  land,  though  not  binding, 
which  failed  from  the  defendant's  inability  to  make  a  convey- 
ance.   If  so,  I  think  the  plaintiff  should  recover. 

See  Cripps  v.  Eeade,  6  T.  R.  606 ;  Newsome  v.  Graham, 
10  B.  &  C.  234. 

Per  cur* — Appeal  allowed. 
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McFarlane  v.  Buchanan. 

Lease — Mortgage  subsequently  made  hy^  lessor — Assignment  of — Lessee  not 
bound  by  acts  of  assignee  till  notice. 

On  the  1st  of  November,  1856,  one  S.  being  seised  in  fee  of  certain  lands  in 
two  lots,  demised  the  same  to  the  defendant ;  habendum  for  five  years 
from  date. 

In  July,  1857,  S.  mortgaged  one  lot.  No.  42,  to  one  C,  in  fee,  and  in  Feb- 
ruary, 1858,  mortgaged  lot  43  to  St.  in  fee.  In  June,  1861,  C.  &  St.  assign- 
ed their  respective  mortgages  to  plaintiff ;  in  April,  1860,  the  sheriff,  under 
execution,  sold  and  conveyed  the  interest  of  S.  in  these  lands  to  one  T., 
who,  in  April,  1860,  conveyed  to  plaintiff.  The  plaintiff,  on  the  10th  of 
February,  1862,  brought  this  action  against  the  defendant  for  use  and 
occupation. 

On  the  trial  there  was  no  evidence  of  notice  from  plaintiff  to  defendant  that 
he  (the  plaintiff)  was  possessed  of  the  mortgages  above-mentioned,  or  of 
notice  to  defendant  by  mortgagees  or  plaintiff  to  pay  rent  to  them  or 
any  of  them.    He  (the  defendant)  paid  the  rent  for  the  whole  term  to  S. 

Eeld,  1st.  That  though  no  attornment  by  defendant  was  necessary  to  render 
him  liable,  still  he  could  not  be  prejudiced  by  any  act  of  plaintiff  as  hold- 
ing under  S.  till  he  had  notice  of  the  mortgage,  and  no  notice  having  been 
given,  his  payments  to  S.  during  the  term  are  good. 

2nd.  The  demise  being  by  deed,  an  action  for  use  and  occupation  will  not  lie, 
but  as  the  term  expired  in  November,  1861,  plaintiff  is  entitled  to  recover 
for  use,  &c.,  since  that  date  till  the  time  of  bringing  the  action,  (Feb- 
ruary, 1862.) 

In  this  case  at  the  trial  at  the  last  assizes  at  Stratford, 
before  RiGhards,  J.,  a  verdict  was  taken  for  the  plaintiff 
for  <£60  3s.  9d.,  and  leave  reserved  to  the  defendant  to  move 
upon  any  grounds  to  enter  a  verdict  for  him,  or  to  reduce 
the  verdict  to  such  an  amount  as  the  court  might  think  right. 
The  court  to  be  at  liberty  to  draw  inferences  and  to  decide 
upon  the  evidence  as  a  jury  might. 

Declaration  for  money  payable  by  the  defendant  to  th'fe 
plaintiff  for  the  defendant's  use  by  the  plantiff's  permission 
of  messuages  and  lands  of  plaintiff,  for  money  lent  by  the 
plaintiff  to  the  defendant ;  for  money  paid  by  the  plaintiff 
for  the  defendant  at  his  request ;  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff,  and  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  on  accounts 
stated  between  them.    And  the  plaintiff  claimed  £150. 

Pleas. — 1.  Never  indebted. as  alleged. 

2.  And  for  a  second  plea  as  to  the  sum  of  ,£95  parcel  of 
the  moneys  claimed,  the  defendant  says  that  on  the  1st  of 
August,  1856,  one  Alexander  Scrimgeour  demised  by  inden- 
ture of  lease  in  writing  under  the  hand  and  seal  of  the  said 
Alexander  Scrimgeour  all  those  messuages  and  lots  of 
ground  situate,  lying  and  being  in  the  township  of  North 
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Easthope,  in  the  county  of  Perth,  containing  by  admeasure- 
ment two  hundred  acres,  be  the  same  more  or  less,  being 
composed  of  lots  Nos.  42  and  43,  in  the  second  concession 
of  the  said  township  of  North  Easthope,  with  the  appurte- 
nances, being  the  land  for  the  use  and  occupation  of  which 
this  action  is  brought  from  the  1st  day  of  November,  in  the 
year  of  our  Lord,  1856,  for  and  during  the  term  and  period 
of  five  years,  thence  next  ensuing,  on  which  said  demise  was 
reserved  a  certain  rent  payable  yearly,  under  which  said 
indenture  of  demise  the  defendant  continued  to  hold  and 
occupy  the  said  lands  until  the  1st  day  of  November,  1861. 
And  the  defendant  further  says  that  after  he  the  said  defen- 
dant had  taken  possession  of  the  said  lands  and  tenements 
under  and  by  virtue  thereof,  and  before  any  title  to  the  said 
lands  and  premises  had  accrued  to  the  said  plaintiff,  and 
before  the  commencement  of  this  action  and  during  the  con- 
tinuance of  the  said  indenture  of  demise,  the  said  Alexander 
Scrimgeour,  by  his  indenture  in  writing  under  his  hand 
and  seal  granted  and  assigned  his  reversion  in  the  said  lot 
No.  43,  unto  one  John  Stewart ;  and  after  the  execution  of 
the  said  indenture  of  demise,  and  after  the  defendant  had 
taken  possession  of  the  said  lands  and  tenements  under  and 
by  virtue  thereof,  and  before  any  title  to  the  said  lands  and 
premises  had  accrued  to  the  said  plaintiff;  and  before  the 
commencement  of  this  action  and  during  the  continuance  of 
the  said  indenture  of  demise,  the  said  Alexander  Scrimgeour 
by  indenture  in  writing  under  his  hand  and  seal  granted 
and  assigned  his  reversion  in  the  said  lot  No.  42,  unto  one 
Alexander  A.  Crerar,  and  the  said  John  Stewart  and  the 
said  Alexander  A.  Crerar  assigned  the  said  reversions  to 
the  plaintiff  by  two  several  indentures  in  writing  under 
their  hands  and  seals.  And  the  defendant  further  says 
that  he.  paid  all  the  rent  reserved  by  and  upon  the  said 
indenture  of  demise  unto  thB  said  Alexander  Scrimgeour, 
before  he  received  any  notice  from  the  said  John  Stewart 
and  the  said  Alexander  A.  Crerar,  or  either  of  them,  or 
their  or  either  of  their  assigns,  or  from  the  said  plaintiff  of 
the  said  assignrpents  of  the  said  reversion,  or  of  any  demand 
of  such  under  and  by  virtue  of  such  assignments. 
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Replication, — Issue  upon  first  plea.  Anrl  for  a  replication 
to  the  second  plea  the  plaintiff  says  that  the  said  defendant 
did  not  pay  the  said  Alexander  Scrimgeour  the  s?n'd  sum  of 
£y5,  as  in  the  said  plea  alleged.  And  the  plaintiff  further 
says,  that  before  the  said  alleged  payment  by  the  said 
defendant,  he  the  said  defendant  had  full  notice  and  know- 
ledge that  the  said  Alexander  Scrimgeour  was  not  entitled 
to  the  said  reversion  in  the  said  plea  mentioned,  but  on  the 
contrary  thereof,  that  the  said  reversion  and  all  of  the 
estatj  and  interest  of  the  said  Alexander  Scrimgeour  in  the 
said  demised  premises  had  passed  to  and  had  become  vested 
in  the  plaintiff.  Issue  upon  the  replication  to  the  said 
second  plea. 

The  case  was  argued  by  R.  Smithy  for  defendant,  citing 
Gibson  v.  Kirk,  1  Q.  B.  850 ;  Boulton  v.  Defries,  2  U.  C.  Q. 
B.  43-2 ;  Downe  v.  Thompson,  9  B.  B.  1037 ;  Morgell  v.  Paul, 
2  M.  &  R.  303  ;  Churchward  v.  Ford,  26  L.  J.  Ex.  354  ; 
Levy  V.  Lewis,  30  L.  J.  C.  P.  141 ;  S.  C,  28  L.  J.  C.  P.  304  ; 
Harden  v.  Hesketh,  4  H.  &  K  178  ;  Fenner  v.  Duplock,  9 
Moore  88;  Moss  v.  Gallimore,  Smith  L.  Ca.  543;  Mortimer 
V.  Preedy,  8  M.  &  W.  602  ;  Cuthbertson  v.  Irving,  4  Ex.  N. 
S.  742, 

Anderson,  contra,  referred  to  Moss  v.  Gallimore,  1  S.  L. 
Ca.  543,  and  Bullen  &  Leake's  Prec.  115. 

Draper,  C.  J. — At  the  trial,  before  Richards^  J.,  it  was 
admitted  that  Scrimgeour  and  his  wife,  on  the  19th  of  Feb- 
ruary, 1858,  mortgaged  in  fee  lot  No.  43,  2nd  concossion 
North  Easthope,  to  John  Stewart,  and  that  on  the  7ch  of 
June,  1861,  Stewart  assigned  the  mortgage  to  the  plaintiff. 
That  on  the  27th  of  July,  1857,  Scrimgeour  and  wife 
mortgaged  lot  No.  42,  2nd  concession  North  Easthope,  to 
Alexander  A.  Crerar,  who  on  the  7th  of  June,  1861,  as- 
signed the  same  to  the  plaintiff.  That  on  the  1st  of  August, 
1856,  Scrimgeour  by  indenture  of  lease  demised  both  these 
lots  to  the  defendant  for  a  term  of  five  years.  That  on  the 
2nd  of  April,  1860,  the  sheriff  of  county  of  Perth,  by  virtue 
of  a  fi.  fa.  against  the  lands  of  Scrimgeour,  received  by 
75  VOL.  XII. 
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him  on  the  17th  of  August,  185S,  from  the  county  court  of 
that  county,  on  a  judgment  for  £103  14s.  in  consideration 
of  $115,  and  in  pursuance  of  a  sale  made  on  the  21st  of 
February,  1860,  by  deed-poll  conveyed  to  James  Trow  all 
the  estate,  &c.,  of  Scrimgeour  in  these  lots  Nos.  42  and  43. 
And  that  on  the  4th  of  April,  1860,  the  same  sheriff,  by 
virtue  of  a  fi.  fa,  against  the  lands  of  Scrimgeour,  received 
by  him  on  the  1st  of  September,  1858,  from  the  Court  of 
Queen's  Bench  on  a  judgment  for  <£211  3s.,  in  consideration 
of  £58  10s.,  and  in  pursuance  of  a  sale  made  the  3rd  of 
April,  1860,  by  deed-poll  conveyed  to  James  Trow  all  the 
estate,  &c.,  of  Scrimgeour  in  the  said  lots  42  and  43. 
And  that  afterwards  James  Trow  and  wife  by  indenture 
of  bargain  and  sale  conveyed  the  lands  and  his  right 
therein  to  the  plaintiff  in  fee.  It  was  also  admitted  that 
the  judgm^^r>  3  against  Scrimgeour  under  which  the  lands 
were  S(\d  ,ere  duly  recovered.  The  writs  against  lands 
foundeu  thereon  were  regularly  issued,  and  the  sales  were 
duly  advertised.  It  was  further  proved  that  defendant  quit- 
ted the  premises  in  February,  1862,  and  had  paid  to  Scrim- 
geour all  the  rent  accruing  under  the  lease  in  October  or 
November,  1861.  Only  two  years'  interest  was  paid  on  the 
mortgage  to  Stewart,  which  was  given  t©  secure  the  sum  of 
£142,  payable  in  three  years  from  the  date,  with  interest,  in 
yearly  payments  on  the  19th  February  in  each  year.  It  was 
stated  that  there  was  a  sale  of  these  lots  in  December,  1861, 
under  proceedings  in  Chancery.  That  defendant  spoke  to 
Scrimgeour  about  the  sheriff's  sale,  but  said  he  thought 
Scrimgeour  was  proprietor  until  the  Chancery  sale  should 
take  place.  He  made  one  payment  of  rent  after  the 
sheriff's  sale.  The  plaintiff  had  demanded  rent  from  defen- 
dant. Defendant  had  heard  that  plaintiff  was  owner  of  the 
premises  ;  he  could  not  say  when,  and  never  knew  how. 
Scrimgeour  being  seised  in  fee,  by  indenture  under  seal, 
demised  the  premises  to  the  defendant,  habendum  for  five 
years  from  the  1st  of  November,  1856,  being  two  lots, 
Nos.  42  and  43,  2nd  concession  North  Easthope. 

On  the  27th  July,  1857,  Scrimgeour  mortgaged  lot  No. 
42  to  Crerarjn  fee. 
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On  the  19th  of  February,  1858,  Scrimgeour  mortgaged 
lot  No.  43,  to  Stewart  in  fee. 

On  the  7th  June,  1861,  Crerar  and  Stewart  assigned  to 
plaintiff. 

On  the  2nd  and  4th  April,  1860,  the  sheriff  of  Perth,  un- 
der two  several  writs  against  lands  sold  and  conveyed  for 
valuable  consideration  to  James  Trow,  all  the  interest  in 
Scrimgeour  in  these  two  lots. 

On  the  19th  April,  1860,  James  Trow  conveyed  to  plain- 
tiff all  his  right,  &c. 

The  plaintiff  on  the  12th  of  February,  1862,  sues  defen- 
dant for  use  and  occupation. 

There  is  no  proof  of  notice  from  the  plaintiff  to  the 
defendant,  that  he  had  become  possessed  of  the  mortgages, 
or  either  of  them,  by  assignment,  nor  is  there  any  proof 
that  the  mortgagees,  or  either  of  them,  or  the  plaintiff  gave 
the  defendant  notice  to  pay  the  rent  to  them.  The  defen- 
dant stated  that  he  had  heard  plaintiff  had  become  the 
owner  of  the  premises,  but  he  did  not  know  how — nor  could 
he  say  when  he  heard  this.  He  paid  the  whole  of  the  rent 
for  the  five  years  to  Scrimgeour,  the  last  payment  being 
made  in  October  or  November,  1861. 

There  can  be  no  question  as  to  the  validity  of  the  lease. 
Scrimgeour  had  not  then  mortgaged  his  estate,  and  when 
the  defendant  entered  after  the  execution  of  the  lease  he 
became  possessed  of  the  term  subject  to  the  rent  and 
covenants.  Under  these  circumstances,  when  Scrimgeour 
mortgaged,  though  no  attornment  was  necessary,  ;'et  the 
defendant  could  not  be  prejudiced  for  any  act  .-'le  3y  him 
as  holding  under  Scrimgeour  till  he  had  not'je  of  the 
mortgage.  The  statute  of  4  Ann,  ch.  16,  sec.  9,  provides 
for  this.  And  see  Moss  v.  Grallimore,  1  Smith's  L.  0.  543. 
Consequently,  no  such  notice  being  given,  his  paj^ments  of 
rent  during  the  term  are  good. 

Further,  it  is  clear  that  the  demise  being  by  deed, 
debt  for  use  and  occupation  will  not  lie.  But  as  the  term 
expired  on  the  1st  of  November,  1861,  and  the  defendant 
held  possession  until  February,  1862,  he  is,  I  apprehend, 
liable  to  the  plaintiff  in  this  action  for  that  period.  Lord 
Denman,  in  Gibson  v.  Kirk,  1  Q.  B.  856^  puts  it  clearly. 
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The  implied  contract  is  raised  by  law  from  the  fact  that 
land  has  been  occupied  by  the  defendant  with  plaintiflf's  per- 
mission. The  obligation  is  co-extensive  with,  and  measured 
by,  the  enjoyment.  As  soon  as  the  occupation  ceases,  the 
implied  contract  ceases,  and  as  no  express  time  is  limited, 
the  remuneration  must  necessarily  accrue  from  day  to  day. 

The  rule  therefore  must  be  absolute  to  reduce  the  verdict. 
I  presume  the  rent  reserved  under  the  lease  will  afford  the 
basis  of  calculation. 

Per  cur. — Rule  absolute. 
See  Cobb  v.  Carpenter,  2  Campb.  13  (note.) 


Cakruthers  v.  Reynolds,  Esq.,  Sheriff. 

Goods — Sale  of — Their  removal — Delivery — Change  of  possession — ChaiUl 
Mortgage  Act — Consol.  Siats.  U.  6\,  ch.  45. 

Plaintiff,  on  31st  May,  1861,  purchased  and  paid  for  a  carriage  from  one 
F.,  a  carriage  maker,  for  $175,  but  did  not  remove  it  from  the  shop. 
Shortly  after,  plaintiff's  wife  saw  another  carriage  in  the  course  of  build- 
ing which  she  preferred,  and  it  was  agreed  that  the  plaintifl"  should  have 
it  if  he  chose,  upon  payment  of  an  additional  sum,  the  one  first  pur- 
chased to  be  his,  if  he  did  not  take  the  other.  At  the  time  of  the  sale, 
the  def«ndant,  as  sheriff,  held  an  execution  against  the  goods  of  F.,  of 
which  he  (F.)  had  notice,  and  another  one  was  placed  in  Lis  hands  sub- 
sequeutly  to  the  sale  to  plaintiff.  F.  carried  on  business  as  usual,  not- 
withstanding these  executions,  and  an  actual  seizure  did  not  take  place 
till  the  11th  of  June, 

Meld,  that  the  plaintiff,  having  left  the  carriage  in  the  vendor's  hands 
more  than  a  reasonable  time  for  the  removal  thereof,  the  sale  came  within 
the  provi>iions  of  the  Chattel  Mortgage  Act,  ConsoL  Stats.  U.  C,  ch.  45, 
and  thure  being  no  delivery,  followed  by  an  actual  and  continued  change 
of  possession,  nor  any  bill  of  sale  filed,  in  accordance  with  that  act,  the 
property  remained  in  F.'s  hands,  liable  to  seizure. 

Seinble,  per  Draper,  C.  J.,  that  had  plaintiff  removed  the  property  at  the 
time  of  sale,  the  sheriff  could  not  have  followed  it. 

The  declaration  stated  that  defendant  seized,  took,  and 
carried  away  a  carriage  of  plaintiff 's,  and  disposed  of  it  to 
his  own  use.  Pleas.  1st,  not  guilty;  2nd,  carriage  not  the 
plaintiff's.  The  case  was  tried  in  October,  1861,  at  Whitby, 
before  RrcHAHDS,  J. 

One  F.,  a  carriage-maker,  sold  a  carriage  to  plaintiff,  on 
31st  Mny,  1861,  for  $175,  and  took  his  note,  payable  at  3 
months,  which  plaintiff  took  up  at  the  bank,  where  it  was 
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discounted.  This  carriage  was  finished  at  the  time  the 
note  was  given,  but  plaintiff  left  it  at  the  maker's  shop. 
Shortly  after,  plaintiff's  wife  came  to  look  at  it,  and  preferred 
another  form  of  carriage.  There  was  one  of  that  form  being 
finished,  and  it  was  agreed  that  plaintifl  might  take  that  one 
when  finished  if  he  chose,  paying  something  additional ;  if 
he  did  not  take  this,  the  one  purchased  at  first  was  to  con- 
tinue his.  Before  the  sale,  the  defendant,  as  sheriff,  had  in 
his  hands  two  executions  against  the  goods  of  F.,  in  favour 
of  Greenwood,  and  one  in  favour  of  Grassett.  The  latter 
came  into  his  hands  in  March,  1861,  and  the  other  (Green- 
wood's) after  the  sale  of  the  carriage  by  F.  to  the  plaintiff. 
F.  received  notice  of  Grassett's  execution  at  the  time  it  was 
received,  and  also  of  another  ^. /a.,  received  by  the  sheriff  in 
October  previous.  He  carried  on  his  business  as  usual,  how- 
ever, selling  goods,  with  the  knowledge  and  consent  of  the 
sheriff,  the  defendant,  and  this  state  of  things  continued  up  to 
the  11th  of  June,  when  an  actual  seizure  was  made.  Be- 

.  tween  October,  1860,  and  March,  1861,  a  sheriff's  officer,  who 
had  the  writs,  traded  with  F.  for  a  buggy,  valued  at  $115, 
and  as  late  as  May,  1861,  there  was  a  balance  of  $5  still 
due  to  F.  on  this  dealing.    F.  paid  to  this  officer  $106,  $100 

»  of  which  was  on  Grassett's  execution.  F.  swore  that  he 
thought  the  debt  to  Greenwood  had  been  paid,  until  just 
before  he  sold  the  carriage  to  plaintiff.  It  did  not  appear 
when  F.  first  knew  that  the  sheriff  had  Greenwood's  execu- 
tion in  his  hands. 

During  the  trial,  the  learned  judge  gave  the  defendant 
leave  to  amend,  by  adding  a  plea,  setting  up  a  judgment 
and  execution,  under  which  the  sheriff  acted. 

The  learned  judge  directed  the  jury  to  find,  1st — the 
value  of  the  carriage;  2— whether  defendant,  after  receiving 
Grassett's  execution,  gave  notice  of  it  to  F.,  and  knowing 
that  F.  had  this  carriage,  and  other  personal  property,  allowed 
him  to  go  on  selling  as  before.  If  so,  to  find  for  plaintiff, 
subject  to  the  point  raised  for  the  defendant,  that  the  goods 
were  bound  by  the  execution  in  favour  of  Grassett,  which 
was  finally  satisfied  by  the  sale  of  the  carriage,  and  that 
Greenwood's  execution,  though  coming  into  the  defendant's 
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hands  long  after  the  sale  of  the  carriage  to  plaintiff,  but 
while  the  carriage  still  remained  in  F.'s  hands,  the  defend- 
ant's permission  to  F.  to  go  on  and  sell,  as  to  Grassett's 
execution,  could  not  prevent  Greenwood's  execution  from 
attaching.  On  this  point  the  defendant's  counsel  had  leave 
reserved  to  move  to  enter  a  verdict  for  him. 
The  jury  found  for  plaintiff  damages  $175. 

In  Michaelmas  Term,  25  Yic,  Dartnell  obtained  a  rule 
nisi  to  enter  a  verdict  for  defendant,  on  the  leave  reserved, 
or  for  a  new  trial  for  misdirection,  in  ruling  that  the  carriage 
was,  under  the  circumstances  proved,  not  bound  by  the 
execution  against  F. 

In  Hilary  Term,  Patterson^  C,  S.,  supported  the  rule. 
He  argued  that  the  case  came  within  the  ConsoL  Stat.  U.  C, 
ch.  45,  sec.  4.  The  execution  of  Grassett  then  bound  the 
property,  which  was  still  in  Ford's  hands.  The  sale  of  the 
carriage  was  not  accompanied  with  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  posses- 
sion. The  statute  makes  no  distinction  as  to  whether  the 
vendee  has  paid  for  the  goods  or  no.  It  requires  every  sale 
of  goods  and  chattels,  not  so  accompanied  and  followed,  to  be 
in  writing,  and  to  be  filed,  and  makes  no  difference  whether 
the  sale  was  on  credit  or  for  cash.  Here  it  is  not  pretended 
that  the  conditions  imposed  by  the  statute  had  been  complied 
with.  He  referred  to  Samuel  v.  Duke,  3  M.  &  W.,  622; 
Harrison  v.  Dixon,  12  M.  &  W.  142.  And  he  urged  that 
the  additional  plea  was  not  necessary,  and,  in  fact,  it  had 
not  been  added. 

Michards,  Q.  C,  shewed  cause  in  Trinity  Term.  He 
argued  that  the  Chattel  Mortgage  Act  did  not  apply,  unless 
the  circumstances  shewed  fraud,  Hamilton  v.  Bell,  10  Exch. 
545;  that  it  has  been  held  not  to  apply  to  every  sale.  The 
exceptions  established  are  a  sheriff's  sale,  under  an  execu- 
tion, though  a  bill  of  sale  be  given,  Kissock  v.  Jarvis,  6  C.  P. 
TJ.  C.  398,  nor  to  terms  of  years  in  real  estate,  Frazer  v« 
Lazier,  9.  Q.  B.  U.  C.  679,  nor  to  unfinished  goods  left  by 
the  purchaser  in  the  hands  of  the  manufacturer  to  be  finished. 
Burton  v.  Bellhouse,  20  Q.  B.  U.  C.  60    He  urged  that  the 
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Chattel  Mortfirage  Act,  and  the  Insolvent  Debtors'  Act, 
Consol.  Stat.  U.  C,  ch  26,  sec.  18,  should  be  read  and  con- 
strued as  in  pari  materia,  and  that  the  words  "  nothing  here- 
in contained  shall  invalidate  or  make  void  any  bona  fide  sale 
of  goods  in  the  ordinary  course  of  trade  or  calling  to  an  in- 
nocent purchaser,"  should  be  held  as  applicable  to  a  sale  like 
the  present,  and  cited  Middlebrook  v.  Thompson,  19  Q.  B. 
U.  C.  307.  He  also  cited  Dunston  v.  Paterson,  2  C.  B. 
N.  S.  495;  Pickard  v.  Sears,  6  A.  &  E.  469;  Howard  v. 
Hudson,  2  E.  &  B.  2 ;  Freeman  v.  Cooke,  2  Exch.  654 ; 
Gregg  V.  Wells,  10  A.  &  E.  90,  and  distinguished  Richards 
V.  Johnston,  4  H.  &  N.  660. 

Draper,  0.  J. — This  is  certainly  a  hard  case  upon  the 
plaintiff,  and  I  should  gladly  avail  myself  of  any  authority 
which  would  sustain  his  claim,  and  shew  that  the  Chattel 
Mortgage  Act  did  not  apply  to  his  position  in  regard  to  this 
carriage. 

If  he  had  removed  it  when  he  made  the  purchase,  I  am 
at  present  of  opinion  that  the  sheriff  could  not  have  followed 
and  seized  it  on  the  strength  of  the  execution  in  favour  of 
Grassett,  for  the  sheriff's  own  conduct  put  it  into  the  power 
of  the  execution  debtor  to  commit  a  fraud,  or  it  amounted  to 
a  license  to  him  to  sell  any  of  his  goods,  trusting  that  he 
would  pay  over  the  proceeds  to  the  sheriff,  and  constituting 
him  a  quasi  agent  of  the  sheriff  to  sell. 

I  do  not  see  that  the  plaintiff  can  claim  to  be  in  a  better 
position  than  if  the  sheriff  had  received  an  execution  for 
the  first  time  against  the  goods,  after  a  sale  just  such  as  is 
proved  in  this  case,  and  the  allowing  the  goods  to  remain  in 
the  vendor's  possession  a  length  of  time  far  more  than 
reasonably  sufficient  for  their  removal,  without  complying 
with  the  provisions  of  the  act.  It  would  be  strictly  a  sale, 
with  or  without  an  immediate  delivery,  as  might  be,  but  cer- 
tainly without  a  continued  change  of  possession,  and  without 
any  compliance  with  what  the  statute  requires,  in  order  that 
such  sale  may  not  be  void,  as  against  creditors.  It  has  been 
urged  strongly  that  a  too  rigid  adherence  to  the  letter  of  the 
statute  would,  in  many  cases,  work  injustice,  that  exceptions 
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have  been  established,  and  that  the  construction  contended 
for  by  the  defendant's  counsel  would  apply  to  goods  sold  and 
paid  for,  and  only  left  with  the  vendor  to  be  packed  and 
sent  off,  and  which  there  had  not  been  time  to  pack,  or  an 
opportunity  to  forward.  Such  'a  case  may  arise,  and  the 
court  would  then  have  to  determine  whether  the  act  would 
apply  to  make  the  sale  void,  though  a  reasonable  time 
for  such  purpose  under  the  particular  circumstances  had  not 
elapsed.  I  think  the  question  might  properly  be  left  to  a 
jury,  as  the  Court  of  Queen's  Bench  considered,  in  Middle- 
brook  v.  Thompson,  it  was  properly  left  to  the  jury  to  say 
whether  there  was  as  complete  a  delivery  and  continuous 
change  of  possession  as,  in  the  nature  of  things,  there 
could  be. 

No  such  question  arises  here.  The  carriage  was  sold  to 
the  plaintiff,  and  he  gave  his  note  at  three  months  for  it,  on 
the  31st  May.  It  was  left  in  the  vendor's  possession  until 
the  11th  June,  when  the  sheriff  seized  it,  and  the  only  reason 
for  not  removing  it  during  the  interval,  is  the  possibility 
that  v/hen  another  carriage,  then  unfinished,  was  completed, 
the  plaintiff  might  prefer  it.  On  this  account,  the  carriage 
sold  might  be  left  indefinitely  at  the  maker's,  and  not  for 
any  thing  to  be  done  to  or  with  it,  to  facilitate  the  complete 
change  of  possession,  but  on  the  contingency  that  the  plain- 
tiff might  never  take  it  at  all.  I  cannot  see  how  we  can 
deny  the  case  to  be  within  the  statute.  The  case  is  as  to  the 
facts  very  like  Williams  v.  Smith,  2  H.  &  N.  443;  4  H.  & 
N.  559,  and  the  decision  is  founded  on  the  recognition  of  the 
same  principle  as  that  on  which  we  found  our  decision.  The 
Mercantile  Law  Amendment  Act  has  changed  the  law  in 
England. 

I  think  the  rule  to  enter  the  verdict  for  the  defendant 
must  be  made  absolute. 

Per  cur. — Rule  absolute. 
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Fisher  v.  Jameson. 

Dower — Marriage  settlement — Infancy  of  wife — Lower  Canada —  Contract  for 
payment  after  death  of  husband — Binding  in  Lower  Canada,  not  in  Upper. 

Iq  an  action  of  dower  the  tenant  set  up  as  a  defence  a  marriage  settlement 
entered  into  by  the  demandant  with  her  husband,  to  which  her  father 
and  mother  were  parties,  she  being  at  the  time  under  the  age  of  twenty- 
one  years,  in  Lower  Canada,  by  which  it  was  agreed  thiit  she  should 
receive  £300  upon  the  death  of  her  husband,  and  £100  per  annum,  in 
sums  of  £50,  half-yearly,  alleging  also  that  these  respective  sums  had 
been  paid  her  during  her  widowhood. 

It  was  proved  in  evidence  that  this  contract  was  a  binding  one  in  Lower 
Canada,  and  by  registration  there  became  the  first  charge  upon  the 
estate  of  the  demandant's  husband,  whether  owned  at  the  time  or 
acquired  after  marriage. 

Held,  that  such  a  settlement  was  not  binding  in  Upper  Canada,  and  was 
consequently  no  bar  to  the  action. 

Dower,  claiming  as  widow  of  John  Fisher,  deceased. 

Pleas. — 1.  On  equitable  grounds.  That  before  demand- 
ant's marriage  to  John  Fisher,  i.  e.,  on  the  26th  of  October, 
1821,  a  marriage  contract  was  entered  into  at  Qaebec 
between  the  said  John  Fisher  and  demandant,  which  is  a 
good  and  valid  marriage  contract  and  settlement  according 
to  the  laws  of  Lower  Canada,  whereby  it  was  agreed  that 
the  goods  and  chattels,  lands,  and  tenements,  which  each 
then  had  or  thereafter  should  acquire  during  marriage, 
should  be  the  property  of  the  one  by  whom  they  were  so 
acquired.  And  in  case  demandant  survived  John  Fisher, 
she  should  not  be  entitled  to  dower  in  the  lands  of  John 
Fisher,  or  of  those  of  which  he  should  be  seised  during  the  mar- 
riage ;  and  demandant  did  thereby  renounce  all  claim  thereto 
for  the  future.  And  John  Fisher  agreed,  that  in  the  event 
of  demandant  surviving  him,  she  should  take  by  title  para- 
mount beyond  what  should  belong  to  herself,  all  such  effects, 
clothes  and  linen  which  should  then  be  there  found,  with  her 
watches,  rings  and  jewellery ;  and  that  he  should  give  her 
£300  in  cash,  and  £100  per  annum,  payable  half-yearly, 
with  which  payments  John  Fisher  charged  his  lands,  tene- 
ments, goods  and  chattels. 

That  John  Fisher  and  demandant  were  duly  married,  and 
John  Fisher  after  the  marriage,  during  his  life-time,  bar- 
gained and  sold  the  tenements  in  the  plaint  mentioned  to 
the  Commercial  Bank,  and  afterwards  died.  That  demand- 
ant, after  the  death  of  John  Fisher,  took  and  received  the 
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goods  and  chattels,  land  and  tenements,  whicli  by  the  mar- 
riage contract  were  agreed  to  be  her  proper  goods,  &c.,  and 
after  the  death  of  John  Fisher,  took  and  received  the  ^100 
annually  of  the  moneys  of  the  said  John  Fisher,  in  the  hands 
of  his  personal  representatives,  year  by  year,  from  the  day 
of  the  death  of  John  Fisher,  hitherto,  and  the  said  sum  of 
X300,  and  the  clothes,  linen,  watches,  &c.  ;  and  that  the 
contract  and  acceptance  are  a  sufficient  jointure  and  release 
of  dower,  and  that  demandant  elected  to  take  the  same  in 
lieu  of  dower. 

2.  On  equitable  grounds.  That  John  Fisher,  after  his 
marriage  with  demandant,  was  seised  of  the  lands  in  the 
plaint  mentioned,  and  during  his  life-time  sold  the  same,  by 
deed  of  bargain  and  sale  by  way  of  mortgage,  to  the  Com- 
mercial Bank  for  £1361  7s.  7d.,  with  covenant  for  quiet 
enjoyment,  without  the  let,  suit,  or  incumbrance  of  the  said 
John  Fisher,  or  any  one  claiming  under  him.  That  the 
tenant  is  seised  in  fee  simple  of  the  premises,  and  derives 
his  title  by  deed  from  the  Commercial  Bank,  made  after 
John  Fisher  had  conveyed  to  them.  That  John  Fisher  died, 
having  first  made  his  will  duly  executed,  and  thereby  devised 
to  demandant  all  the  revenue  to  be  derived  from  his  estate, 
in  full  of  all  benefit  to  be  derived  by  demandant  from  his 
estate,  not  exceeding  £500  per  annum  ;  that  demandant, 
after  the  death  of  John  Fisher,  received  the  £500  annually, 
from  the  death  of  John  Fisher,  hitherto,  and  that  demandant 
claims  title  to  dower  through  John  Fisher,  and  not  other- 
wise, and  thereby  hath  elected  to  take  the  same  in  lieu  of 
dower. 

Demandant  takes  issue  on  the  first  plea,  and  replies,  that 
at  the  execution  of  the  marriage  contract,  and  at  the  mar- 
riage of  demandant  to  John  Fisher,  she  was  an  infant  under 
the  age  of  twenty-one  years ;  that  by  the  contract  no  good 
and  sufficient  jointure  binding  on  the  demandant,  being  an 
infant,  was  provided,  and  that  she  has  never,  since  the  death 
of  John  Fisher,  accepted  of  any  of  the  provisions  made  by 
the  contract  for  her,  nor  hath  she  elected  to  take  any  pro- 
vision thereby  made  in  lieu  of  dower.  On  this  the  tenant 
takes  issue. 
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Demandant  takes  issue  on  the  second  plea. 

The  demandant  was  called  as  a  witness  for  the  defence. 
She  proved  her  marriage  at  Quebec,  on  the  27th  of  October, 
1821,  the  day  after  the  execution  of  the  marriage  contract. 
She  was  born  on  the  16th  of  January,  1802.  John  Fisher 
died  on  the  16th  of  January,  1858,  in  Montreal ;  he  left  a 
will.  At  the  time  of  the  marriage,  John  Fisher  had  no 
lands  or  houses.  He  bought  the  farm  mentioned  in  his  will 
after  the  marriage,  and  sold  it  during  his  life-time.  He  also 
bought  a  house  in  St.  Antoine  street,  Montreal,  in  which  he 
and  demandant  lived  together,  and  which  demandant  has 
occupied  since  his  death.  At  the  time  of  his  death,  John 
Fisher  left  no  property,  except  the  house  in  Montreal  and 
the  furniture  therein.  The  demandant  has  not  received  the 
sum  of  £300,  nor  the  annuity  of  £100  since  his  death,  nor 
any  other  part  of  her  deceased  husband's  property.  An 
inventory  was  taken  of  the  effects  in  the  house,  and  they 
remain  there  still.  John  Fisher  died  in  embarrassed  circum- 
stances. The  widow  continued  to  live  in  the  house,  making 
use  of  the  farniture.  It  was  proved  that  by  the  law  of 
Lower  Canada  the  marriage  contract  was  binding  on  the 
demandant,  though  she  was  a  minor  when  she  executed  it, 
as  her  parents  were  parties  to  it,  and  the  contract  would 
give  her  the  first  claim  for  the  amount  settled  on  her,  and 
the  house  and  farm  would  be  subject  to  this  claim.  The 
marriage  contract  operates  as  a  mortgage,  if  registered, 
and  therefore,  if  this  contract  was,  as  was  assumed,  regis- 
tered, it  bound  the  farm,  unless  demandant  released  it. 
Whether  she  had  or  not  did  not  appear. 

The  question  for  the  court  is  whether  on  these  pleadings 
and  facts  the  defence  is  established. 

Jellett,  for  plaintiff,  referred  to  Carruthers  v.  Carruthers, 
4  Brown  Chy.  Rep.  500 ;  Neve  v.  Hollands,  16  Jur.  933 ; 
Dyke  v.  Randell,  2  DeGex  McN.  &  G.  209 ;  Tinney  v. 
Tinney,  3  Atk.  8  ;  Foster  v.  Cook,  3  Br<wvn  Chy.  317. 

C.  iS.  Patterson^  for  the  defendant,  cited  Drury  v.  Drury, 
3  Brown,  Par.  Ca.  497 ;  Boynton  v.  Boynton,  1  Brown  Ch* 
B.  445 ;  Barrow  v.  Barrow,  4  Jur.  N.  S.  1049* 
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Draper,  C.  J. — The  first  plea  presents  the  question 
whether  the  marriage  contract  was  binding  on  the  deman- 
dant, as  she  was  an  infant  when  it  Ayas  entered  into.  If 
the  answer  were  to  be  given  according  to  the  law  of  Eng- 
land, there  would  be  no  doubt.  Oockburn^  C.  J.,  says,  "  I 
take  it  to  be  quite  clear  that  neither  at  law  nor  in  equity- 
can  an  infant  enter  into  a  contract,"  excepting  for  neces- 
saries, &c.,  Bartlett  v.  Wells,  8  Jur.  N.  S.  762. 

A  general  rule  of  law  is  stated  by  Lord  Uldon,  in  Male  v. 
Roberts,  3  Esp.  N.  P.  Ca.  163,  that  the  law  of  the  place  where 
the  contract  is  made  must  g'overn  the  contract.  And  the 
present  case  is  so  far  stronger  than  Male  v.  Roberts,  that 
here,  all  the  parties  to  the  contract  were  resident  in  Lower 
Canada  when  the  contract  was  made.  According  to  the 
evidence  given,  this  marriage  contract  is  valid  and  binding 
by  the  law  of  that  part  of  the  province  on  the  demandant, 
though  she  was  a  minor  when  it  was  entered  into.  Assum- 
ing the  law  tojoe  as  thus  proved,  then  according  to  what  was 
said  by  the  Master  of  the  Rolls,  in  Caruthers  v.  Caruthers, 
4  Bro.  Ch.  C,  512,  that  an  adult  female  "  may  take  a  pro- 
vision out  of  the  personal  estate,  or  even  a  chance,"  in  satis- 
faction of  dower,  acting  with  her  eyes  open ;  the  demandant 
must  be  deemed  as  bound  by  this  contract,  whatever  may  be 
its  legal  construction  and  effect. 

No  question  can  arise,  under  the  circumstances,  as  to 
jointure.  One  consideration  for  the  demandant's  agreement 
to  renounce  dower  would  seem  to  have  been  the  husband's 
contract,  that  she  should  be  paid  a  gross  sum  of  £300,  and 
an  annuity  of  <£100,  both  depending  on  her  surviving  him. 
But  the  consideration  for  the  husband's  contract  is  stated  to 
be  the  agreement  previously  set  forth,  that  there  should  be 
no  community  of  goods  between  them,  while  the  renunciation 
of  dower  is  not  stated  to  form  any  part  of  the  consideration 
for  the  contract  to  pay  demandant  these  sums  of  money. 
The  evidence,  however,  shews,  that  according  to  the  law  of 
Lower  Canada,  tl^s  charge  would  attach  upon  the  after 
acquired  real  estate  of  the  husband,  and  therefore,  upon  the 
farm  and  the  house  in  Montreal,  and  there  seems  to  be  no 
reason  to  doubt  but  that  the  renunciation  of  dower  was, 
according  to  the  law  of  Lower  Canada,  valid  and  effectual. 


FISHER  V.  JAMESON. 


605 


At  the  time  of  the  marriage,  and  for  some  time  after,  the 
demandant  could  have  had  no  inchoate  right  of  dower,  for 
her  husband  had  no  real  estate.  Still,  the  contract,  that 
there  should  be  no  community  of  goods,  took  effect,  and  by 
it  the  husband  was  debarrad  from  acquiring  any  right  to  or 
power  over  the  demandant's  after  acquired  property.  There 
can  be  nothing  inequitable  in  the  contract,  that  on  her  part 
she  should  have  no  right  to  dower. 

The  question  I  have  hesitated  upon,  is  what  effect  we 
should  give  to  the  words  of  the  contract,  "  II  n'y  aura  aucun 
douaire  couturaier  ou  prefix  ou  conventionel,  chacun  des 
dites  John  Fisher  et  Margaret  Hunter  futures  epoux  renon- 
cant,  par  ces  dites  presentes  au  dites  douaires  et  a  chacun 
d'iceux."  It  has  been  argued  that  the  word  "  coutumier  " 
(which  has  been  translated  "customary")  cannot  be  con- 
sidered applicable  to  the  right  of  dower  existing  under  our 
law,  and  that  neither  the  word  "prefix"  (which  is  not  trans- 
lated) nor  the  word  "conventionel"  (which-  is  translated 

stipulated")  are  more  applicable  ;  that  the  renunciation  is 
of  these  specific  kinds  of  dower  only,  whatever  they  may  be, 
and  does  not  amount  to  a  general  renunciation  of  all  and 
every  kind  of  dower.  The  maxim  expressio  unius,  &c.,  is 
invoked  in  aid  of  this  argument. 

The  popular  meaning  of  "  coutumier"  is  probably  as  dif- 
ferent from  its  legal  signification,  as  the  legal  and  popular 
meaning  of  the  word  customary  are  with  us.  If  a  word  of 
art,  it  is  not  expounded  by  the  evidence,  nor  is  it  stated 
whether  it  is  used  as  a  word  of  art  or  in  a  popular  significa- 
tion. It  would  be,  I  presume,  clearly  wrong  to  apply  any 
technical  interpretation  which  we  might  give  to  the  word 
customary,  to  the  French  word  coutumier. 

In  the  absence  of  such  evidence,  I  think  we  should  view 
the  contract  as  referring  to  the  law  of  Lower  Canada,  and 
intended  to  operate  on  real  property,  and  on  the  rights  of 
dower  recognised  and  governed  by  that  law,  a  conclusion  in 
which  I  feel  fortified  by  the  consideration,  that  according  to 
that  law  the  money  covenanted  to  be  paid  to  the  widow 
forms  a  charge  or  lien  on  the  real  estate  of  the  husband 
situate  in  that  part  of  the  province. 
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I  therefore  conclude  that  the  plea  itself,  if  all  proved, 
would  not  afford  an  answer  to  the  demandant's  claim  for 
dower  out  of  land  in  Upper  Canada,  and  the  latter  part  of 
the  plea  is  actually  disproved.  The  defence  is  pleaded  on 
equitable  grounds,  but  unless  a  different  construction  than 
the  one  I  have  adopted  be  given  to  the  contract,  the  defence 
would  no  more  be  available  in  equity  than  at  law. 

The  second  plea  is  certainly  disproved. 

In  my  opinion,  the  postea  should  be  delivered  to  the 
demandant. 

Richards,  J. — I  concur  in  the  construction  placed  on  the 
marriage  contract,  and  that  by  its  terms  it  does  not  deprive 
the  demandant  of  her  dower  in  lands  situate  in  Upper 
Canada,  even  if  it  were  held  to  be  binding  and  in  force  here. 

Considering  the  way  in  which  the  instrument  was  exe- 
cuted, and  the  fact  that  the  demandant  was  a  minor  at  the 
time  of  its  execution,  as  well  as  the  effect  it  might  have  by 
the  law  of  Lower  Canada  to  bind  the  after  acquired  property 
of  the  intended  husband,  if  duly  registered  there,  I  am  not 
prepared  to  decide  that  such  a  contract  can  be  considered  as 
binding  so  far  as  relates  to  real  property  situate  in  Upper 
Canada,  whatever  may  be  its  effect  on  personal  property  in 
this  part  uf  the  province. 

Per  CUT, — Judgment  for  demandant. 
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Bishop  op  Toronto  v.  Cantwell. 

Ejectment — Prescription — Convpyance  of  right  of  entry — Con.  Stat. 

Tbe  claimant  set  up  title  under  deed  from  patentee  of  the  Crown,  dated  IGth 
March,  1842.    The  defendant  claimed  by  21  years'  possession. 

It  was  proved  for  the  defence  that  defendant  and  his  father  had  worked  on  the 
lot  in  question  since  1833  ;  that  they  put  up  a  house  on  the  lot  in  1840, 
or  41  ;  that  previously  they  had  been  in  possession,  and  claimed  it  as 
defendant's  land.  It  was  a  wild  lot  when  they  took  possession  thereof: 
defendant's  father  bought  it  at  a  government  sale  at  Hamilton,  stating 
he  bought  it  for  his  son. 

In  reply,  a  letter  was  proved  from  the  defendant  to  T.  C.  dated  22nd  May, 
1846,  in  which  he  stated  he  would  not  lease  or  leave  the  land  in  question 
until  he  was  paid  for  his  improvements,  complaining  of  the  value  put 
upon  the  lot. 

It  was  proved  T.  C.  was  assistant-secretary  of  the  Church  Society,  and  had 
since  died.  Also,  that  plaintiff  first  knew  the  defendant  was  in  posses- 
sion in  1845. 

The  jury  found  for  the  defendant.  On"motion  for  new  trial,  held,  that  the 
defendant,  being  in  possession  at  the  date  of  the  deed  to  the  plaintiff, 
(16th  March,  1842,)  nothing  passed  to  the  plaintiff  by  that  deed,  as 
the  statute  of  this  province.  Con.  Stat,,  U.  C,  authorising  the  convey- 
ance of  a  right  of  entry  was  not  then  passed. 

Ejectment  for  the  northerly  half  of  No.  14,  3rd  conces- 
sion of  Puslinch.  Writ  issued  24th  of  February,  1859. 
Defence  for  the  whole.  The  claimant  set  up  title  under  a 
deed  from  the  Reverend  George  Mortimer,  dated  the  16th  of 
March,  1842.  The  defendant  claimed  by  twenty  years' 
possession  before  the  commencement  of  this  suit. 

The  case  was  tried  at  Guelph,  in  November,  1862,  before 
Richards^  J.  It  appeared  that  on  the  23rd  November, 
1835,  the  Crown,  by  letters  patent,  granted  this  half  lot  to 
the  Rev.  George  Mortimer  in  fee.  And  by  deed  dated  the 
16th  of  March,  1842,  the  grantee  conveyed  the  same  in  fee 
♦to  the  claimant,  in  trust  as  an  endowment  for  the  "  See  of 
Toronto,"  and  for  the  benefit,  maintenance,  and  support  of 
the  bishop  of  such  see  for  the  time  being,  and  his  succes- 
sors in  office  for  ever. 

On  the  defence  it  was  proved  by  a  witness  that  he  knew 
defendant  and  his  father  since  April,  1833.  That  the 
father  lived  on  lot  No.  13,  and  the  defendant  on  No.  14, 
and  that  they  chopped,  logged,  built  houses  and  barns  ever 
since  he  could  remember  ;  that  he  first  saw  them  working 
on  the  premises  in  question  in  1834  ;  that  it  was  about  21 
or  22  years  ago,  less  or  more,  since  they  put  a  house 
on  the  premises  ;  they  had  15  or  20  acres  cleared.  Defen- 
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dant  and  his  father  were  in  possession  claiming  it  before 
that  as  defendant's  land.  There  are  now  50  or  60  acres 
cleared  and  a  house  and  barn  on  it.  It  was  a  wild  lot  when 
they  firsc  took  possession.  Defendant  bought  it  at  a 
government  sale  at  Hamilton.  This  witness  never  heard  of 
any  other  title  than  that  got  through  the  sale  at  Hamilton. 
Another  witness  swore  that  defendant's  father  made  improve- 
ments on  lot  No.  14,  to  the  best  of  his  knowledge  as  much 
as  26  years  ago,  and  they  put  up  the  house  over  22  years 
ago.  That  the  defendant  was  in  possession  ever  since  any- 
thing was  done  upon  the  place.  He  got  it  from  his  father, 
who  said  he  had  bought  it  for  his  son.  It  was  unimproved 
when  they  went  there.  Two  other  witnesses  proved  to  the 
same  effect,  carrying  the  building  of  the  house  back  to  25 
or  26  years  ;  and  one  of  them  said  he  was  at  Hamilton  when 
the  defendant's  father  bought  the  right,  as  the  witness 
understood  at  Hamilton. 

In  reply,  a  letter  written  by  defendant  to  Mr.  T.  Champion, 
dated  the  22nd  of  August,  1846,  was  proved  and  put  in,  in 
which  the  defendant  expressed  his  desire  to  know  whether 
he  shall  have  a  deed  to  get  from  the  proper  authorities  in 
course  of  time,  "in  case  he  takes  a  lease,"  and  proceeding, 
"As  every  other  settler  is  at  present  settling  about  their  land 
I  would  wish  to  be  so  in  like  manner,  as  I  am  still  improv- 
ing on  it.  I  should  like  to  know  for  what  ?  but  I  do  not 
intend  to  lease  it  or  leave  it  until  I  am  paid  for  my  improve- 
ments, if  I  do  not  get  this  liberty  such  as  the  settlers  of  the 
township."  The  letter  goes  on  to  complain  of  the  value  set* 
upon  the  lot,  and  requesting  an  early  answer.  It  was 
proved  that  Mr.  Champion  was  at  that  time  assistant-secre- 
tary of  the  Church  Society,  and  was  since  dead.  Mr. 
Saunders,  the  clerk  of  the  peace,  proved  that  a  note  shewn 
to  him,  dated  the  18th  of  December,  1845,  was  written  and 
given  by  him  to  defendant.    It  was  as  follows : 

"  Sir, — The  bearer,  Patrick  Cantwell,  is  the  person  living 
on  lot  No.  14,  3rd  concession  Puslinch  township,  (the  north 
half,)  about  which  I  wrote  to  you  on  the  2nd  instant.  He  is 
about  to  go  to  Toronto  and  will  see  you  there  respecting 
said  lot.     I  can  recommend  him  as  a  trusty  person," 
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Signed,  &c.,  and  addressed  to  Thomas  Champion,  &c. 
An  entry  was  also  proved  in  a  book  kept  for  the  Church 
Society:  "Cash  due  to  sundries,  to  lands,  P.  Cantwell  on 
account  of  north  half  of  No.  13,  in  the  3rd  concession 
Puslinch,  15s."  This  was  proved  to  be  the  book  in  which 
Mr.  Champion  made  his  first  entries.  The  same  charge  was 
carried  through  the  books.  The  society  did  not  own  No.  13, 
but  14,  in  the  3rd  concession,  Puslinch.  A  witness  proved 
that  he  called  on  defendant  in  1855,  and  in  1858,  about  it; 
and  that  he  did  not  then  claim  the  land  as  proprietor.  The 
plaintiff  first  knew  the  defendant  was  in  possession  in  1845. 

The  learned  judge  asked  the  jury  to  say  whether  at  the 
time  the  conveyance  was  made  to  the  plaintiff  (16th  March, 
1842)  the  defendant,  or  those  under  whom  he  claims,  were 
in  the  actual  possession  of  this  lot  claiming  to  be  owner,  or 
at  all  events,  claiming  the  right  to  maintain  possession  of  the 
land.  If  the  jury  were  satisfied  that  the  defendant  entered 
as  purchaser  from  the  Crown,  and  the  Crown  afterwards 
granted  to  the  party  under  whom  the  plaintiff  claims,  the 
title  and  the  possession  would  be  in  harmony  with  each 
other.  That  the  land  being  wild  land,  and  no  knowledge 
of  the  defendant  being  in  possession  being  brought  home  to 
the  plaintiff  earlier  than  1845,  the  Statute  of  Limitations 
would  not  affect  the  right  to  recover. 

The  jury  found  for  defendant. 

In  Michaelmas  Term  Cralt,  Q.  C,  obtained  a  rule  nisi 
for  a  new  trial  without  costs,  the  verdict  being  contrary  to 
law  and  evidence,  and  the  learned  judge's  charge. 

M.  0.  Cameron  shewed  cause.  He  contended  that  under 
the  statute  H.  VIII.,  (the  Statute  of  Bracery,)  the  defend- 
ant being  in  possession  claiming  as  owner,  nothing  passed 
to  the  plaintiff  by  the  deed  of  16th  November,  1842,  as  the 
statute  of  the  province  which  authorised  the  conveying  of  a 
right  of  entry  was  not  then  passed.  He  cited  Doe  Dunn  v. 
McLean,  1  U.  C.  Q.  B.  151  ;  Doe  Bonter  v.  Savage  5  U. 
C.  Q.  B.  223 ;  Doe  Peterson  v.  Cronk,  5  U.  C.  Q.  B.  135  ; 
Doe  Beckett  v.  Nightingale,  5  U.  C.  Q.  B.  518 ;  Doe  Clark 
77  VOL.  XII. 
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V.  Mclnnis,  6  U.  C.  Q.  B.  28;  Doe  Simpson  v.  Molloj,  6 
U.  C.  Q.  B.  302. 

Gait,  Q.  C,  contra,  referred  to  Benns  qui  tarn.  v.  Eddie, 
2  U.  C.  Q.  B.  286.  He  also  contended  that  under  the  act 
respecting  limitations  of  actions  and  suits  relating  to  real 
property,  Consol.  Stat.  U.  C,  ch.  88,  sec.  3,  which  was 
first  passed  in  1834,  the  statute  of  H.  VIII.  would  not 
apply,  unless  the  true  owner  had  notice  that  the  lands  were 
in  the  actual  possession  of  another  person. 

Draper,  C.  J.— The  statute  of  32nd  H.  YIII.,  ch.  9,  has 

been  repeatedly  held  from  very  early  times  to  have  been 
only  in  affirmance  of  common  law.  The  section  of  our 
statute  of  1834,  to  which  Mr.  Gait  refers,  extends  only  to 
preventing  the  lapse  of  twenty  years  being  a  bar  to  an 
action  to  recover  any  land  or  rent  under  certain  specified 
circumstances.  It  cannot  be  construed  to  give  effect  to 
conveyances  of  land,  which  at  common  law  and  under  the 
statute  11.  VIII.  were  void. 

The  principle  contended  for  on  the  part  of  the  defendant 
is  too  well  established  to  be  questioned,  until  the  statute  was 
passed  which  legalized  the  conveyance  of  a  mere  right  of 
entry  into  and  upon  lands  whether  immediate  or  future, 
vested  or  contingent.  Till  then  the  law  was  settled  that 
while  one  person  was  in  actual  and  exclusive  possession  of 
land  Avhich  he  claimed  as  his  own,  another,  though  the  true 
title  miglit  be  vested  in  him,  could  not  make  a  conveyance 
of  property  so  held  adversely  to  him,  which  would  have  the 
effect  of  passing  the  fee.  The  possession  must  certainly  be 
adverse  in  its  character.  If  the  defendant  in  this  case 
claimed  by  any  privity  with  the  plaintiff,  or  had  acknow- 
ledged him  to  be  the  owner ;  still  more  if  he  admits  his 
seisin,  then  the  principle  does  not  apply  ;  and  if  the  defen- 
dant had  entered  under  a  contract  to  purchase,  or  as  a 
tenant  under  the  Rev.  G.  Mortimer,  he  could  not  dispute  his 
title  or  right  to  convey.  But  the  evidence  very  clearly 
shews  that  he  or  his  father  took  possession  before  the  grant 
to  Mr.  Mortimer  claiming  independently  of  every  one 
except  the  Crown.    For  all  that  appears,  they  were  intru- 
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ders  upon  Crown  lands,  and  continued  to  be  in  pos- 
session as  such  intruders  when  the  Crown  patent  issued. 
Then  as  to  the  grantee,  the  defendant  was  in  adverse 
possession.  There  was,  however,  some  evidence  of  letters 
and  acts  from  which,  had  the  jury  found  an  acknowledg- 
ment of  the  plaintiff's  title  and  right  to  possession, 
and  founded  thereupon  a  verdict  for  the  plaintiff,  it  may 
be  questionable  if  we  should  have  disturbed  it.  But  that 
evidence  was  left  to  the  jury,  and  with  a  direction  of  which 
the  plaintiff's  counsel  does  not  and  could  not  with  reason 
complain. 

Looking  at  the  length  of  the  defendant's  possession — at 
the  extent  and  value  of  his  improvements — at  the  lapse  of 
time  since  it  was  known,  the  defendant  was  in  occupation 
until  the  action  was  brought,  while  the  defendant's  letter 
of  1846,  shewing  as  it  does  a  consciousness  of  the  weakness 
of  his  own  title,  yet  contains  a  refusal  to  accept  a  lease,  or 
to  give  up  possession  unless  on  his  own  terms,  I  am  not 
surprijcd  that  the  jury  leaned  strongly  on  the  defendant's 
side,  putting  on  any  doubtful  circumstances  a  construction 
in  his  favour.  And  I  should  anticipate  that  in  the  event  of 
another  trial  the  same  result  would  follow.  I  do  not  think 
under  such  circumstanstances  it  would  be  a  sound  exercise 
of  discretion  to  grant  a  new  trial. 


Rule  discharged. 
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Young  et  al.  v.  Laidlaw. 

Contract — To  deliver  wheat  and  flour  in  Montreal — Loss  and  damage  of  on 
voyage — Nonjoinder  of  party  interested  as  plaintiff — Nonsuit—  Measure  of 
damages — Misdirection — When  court  will  interfere  on  account  of. 

The  plaintiffs  claimed  from  the  defendant  damages  for  the  loss  of  a  quantity 
of  wheat  and  flour,  shipped  at  Southampton,  consigned  to  the  plaintiflFs  in 
Montreal,  On  the  trial,  a  bill  of  lading  was  ^ut  in  for  12949  bushels  of 
wheat,  and  96  barrels  of  flour,  received  on  account  of  VanEvery  and 
Eumball  of  Goderich,  to  be  delivered  in  like  ordci*  and  condition  to  Law, 
Young,  &  Co.  at  Montreal,  dangers  of  navigation  excepted. 

It  further  appeared  that  12598  bushels  of  wheat  and  96  barrels  of  flour 
were  delivered  in  good  condition  ;  351  bushels  of  wheat  having  been 
destroyed  by  leakage  of  the  vessel,  which  the  captain  and  mate  swore 
arose  from  a  storm,  but  it  was  proved  that  the  vessel  was  being  pumped 
out  before  the  wheat  was  put  in,  and  that  the  captain  complained  that 
she  leaked. 

A  letter  was  also  put  in  from  the  defendant  to  the  plaintiffs,  stating  a  tender 
of  the  damaged  wheat,  and  that  all  except  100  bushels  had  been  stored 
in  Montreal,  which  quantity  had  been  thrown  overboard. 

It  appeared  in  evidence  that  VanEvery  and  Rumball  had  an  interest  in  the 
wheat ;  and  a  nonsuit  was  moved  for  on  the.  ground  of  their  not  being 
joined  as  plaintifl's. 

The  judge  at  the  trial  directed  the  jury  that  the  price  of  wheat  in  Montreal 
at  the  time  of  its  arrival  was  the  measure  of  damages,  and  they  found  for 
the  plaintiff  accordingly. 

Upon  motion  for  a  nonsuit,  or  a  new  trial  for  misdirection, 

Held,  that  upon  the  conflicting  evidence  as  to  the  property  in  the  wheat  the 
learned  judge  could  not  properly  have  nonsuited  the  plaintiff,  and  that 
it  was  properly  left  to  the  jury. 

Held,  also,  that  the  piice  of  wheat  in  Montreal,  less  the  freight,  on  its 
arrival  there,  was  the  measure  of  da,mage  in  the  action,  but  the  difference 
of  the  freight  being  only  a  few  dollars,  the  defendants  were  left  to  bring 
a  cross-action  for  the  amount,  rather  than  disturb  a  just  verdict  for  such 
a  small  sum. 

A  distinction  is  shewn  (per  Draper,  C.  J.,)  between  Haine  v.  Davey,  4  A.  & 
E.  892,  where  a  verdict  for  a  few  shillings  was  set  aside  for  misdirection 
— the  misdirection  in  this  case  affecting  only  a  part — the  verdict  in 
substance  being  right. 

The  first  count  of  the  declaration  was  against  defendant 
for  not  delivering  12949  bushels  of  spring  wheat,  96  barrels 
of  flour,  shipped  on  board  his  schooner  The  City  of 
Toronto,"  at  the  port  of  Southampton,  and  which  defendant 
for  certain  freight  contracted  to  deliver  in  good  condition- 
dangers  of  navigation  excepted — -at  Montreal.  The  second 
count  stated  the  defendant's  contract  to  deliver  as  before, 
and  averred  that  although  defendant  delivered  the  flour  and 
1200  bushels  of  the  wheat,  he  so  carelessly,  &c.,  conducted 
himself  with  regard  to  the  remainder,  that  for  want  of  due 
care  and  stowage,  and  not  by  reason  of  any  of  the  excepted 
casualities,  the  residue  of  the  wheat  was  damaged  and 
spoiled.    3rd  count  in  trover. 
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Pleas  to  the  first  count:  1.  Did  not  promise.  2.  That  he 
carried  the  goods  to  Montreal,  and  delivered  part,  and 
offered  to  deliver  the  residue  to  the  plaintiffs,  who  refused  to 
receive  it. 

3.  To  the  second  count,  not  guiltj.  4.  To  the  second 
count,  that  the  wheat  therein  mentioned  to  be  damaged  was 
so  damaged  hj  the  dangers  of  the  navigation — by  the  vessel 
springing  a  leak — and  not  by  reason  of  any  want  of  care  in 
defendant.  5.  To  third  count,  not  guilty.  6.  To  third 
count,  wheat  not  the  plaintiffs'. 

■  The  trial  took  place  in  JSTovember,  1862,  at  Hamilton, 
before  Burns,  J.  The  plaintiffs  put  in  and  proved  a  bill  of 
lading,  signed  by  the  captain  of  the  brig  "  City  of  Toronto," 
as  follows  :  ^'  Shipped  in  good  order  and  condition  by  J.  A. 
Burwash  &  Co.,  at  Southampton,  on  account  of  VanEvery 
and  Rumball,  of  Goderich,  in  and  upon  the  brig  '  City  of 
Toronto,'  and  consigned  to  Law,  Young,  &  Co.,  at  Montreal, 
12949  bushels  spring  wheat,  and  98  barrels  of  flour,  to  be 
delivered  in  like  good  order  and  condition  at  the  port  of 
Montreal,  rate  of  freight  payable  as  per  agreement,  dangers 
of  navigation  excepted.  Signed  in  duplicate.  Southampton, 
June,  14,  1862." 

It  was  further  proved  that  12598  bushels  of  the  wheat 
were  delivered  in  good  condition.  That  351  bushels  were 
bad,  caked,  and  not  fit  for  food.  No  representation  was  then 
made  as  to  how  it  was  damaged.  The  price  of  wheat  at 
Southampton  at  the  time  of  shipping  was  76  cents.,  and  at 
Montreal  at  the  arrival  of  the  vessel  $1.05,  per  bushel. 
The  freight  was  not  paid  at  the  time  of  delivery.  A  letter 
from  the  defendant  to  the  plaintiffs,  dated  8th  of  September, 
1862,  was  admitted  and  read,  as  follows  ;  "  Enclosed  please 
find  receipt  for  236  bushels  of  wheat  in  store  with  James 
Holiday  &  Co.  The  whole  of  the  short  wheat  was  tendered 
you,  I  believe  ;  but  100  bushels  was  thrown  overboard,  un- 
fit for  use.  If  it  is  my  duty  to  pay  that  100  bushels — I  am 
willing  to  do  so.'' 

On  the  defence,  the  captain  and  mate  of  the  brig  were 
called.  They  represented  that  the  wheat  was  damaged  by 
th6  vessel  springing  a  leak  during  a  gale  of  wind,  while  on 
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the  passage  between  Southampton  and  Sarnia,  a  distance  of 
about  85  miles.  The  vessel  sailed  from  Southampton  about 
7  o'clock  on  Saturday  evening,  the  14th  of  June,  and  arrived 
in  Sarnia  about  4  p.  m.  of  the  following  day,  and  made  a 
protest  which  was  proved  and  put  in.  Both  represented 
that  a  storm  arose  which  caused  the  vessel  to  spring  the 
leak,  which  was  stopped  at  Sarnia.  On  arriving  at  Montreal 
they  found  the  wheat  damaged.  100  bushels  were  so  bad 
they  had  to  throw  them  into  the  canal.  The  remainder, 
236  bushels,  was  put  into  store  for  the  plaintiffs,  as  they 
refused  to  receive  it.  It  was  the  first  trip  of  the  vessel  She 
had  been  overhauled  and  lengthened  the  winter  before.  The 
mate  swore  the  vessel  did  not  leak  on  her  way  to  Southamp- 
ton. In  reply,  it  was  proved  that  the  men  were  pumping 
the  vessel  before  she  was  loaded,  and  that  the  mate  said  she 
was  leaking  badly,  and  he  could  not  account  for  it ;  that 
they  were  hurried  from  Toronto  when  she  was  not  complete  ; 
and  that  the  night  on  which  she  started  was  fine.  It  was 
objected  at  the  close  of  the  plaintiff 's  case  that  VanEvery 
and  Rumbold,  the  shippers  of  the  wheat,  one  of  whom  stated 
that  part  of  the  damages  to  be  recovered  would  belong  to 
them,  should  have  been  joined  in  the  action  as  plaintiffs. 
Leave  was  reserved  to  move  for  a  nonsuit  on  this  ground. 

The  learned  judge  left  the  case  to  the  jury  on  the  evidence, 
directing  that  the  value  at  Montreal  was  the  measure  of 
damages.    The  jury  found  for  plaintiffs,  $322.90. 

In  Michaelmas  Term  M.  0.  Cameron  obtained  a  rule  nisi 
to  enter  a  nonsuit  on  the  leave  reserved,  or  for  a  new  trial 
on  the  law  and  evidence,  and  for  misdirection  in  respect  to 
the  measure  of  damages,  as  he  should  have  directed  that 
the  measure  of  damages  was  the  value  of  the  wheat  at  the 
port  of  shipment,  or  the  value  at  Montreal  less  the  freight. 

Burton  shewed  cause,  citing  Brandt  v.  Bowlby,  2  B.  & 
Ad.  932. 

Cameron,  in  reply,  cited  Symonds  v.  Carr,  1  Camp.  361 ; 
Sanders  v.  Vanzeller,  4  Q.  B.  29T ;  Wilkes  v.  Flint,  4  Old 
Series,  19. 


Draper,  C.  J. — As  to  the  first  question  on  which  leave 
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was  reserved  to  move  for  a  nonsuit,  Par'ke^  B.,  observes  in 
Colbert  V.  Lambert,  (5  M.  &  W.  505,)  the  consignee  is 
prima  facie  the  owner  of  the  goods,"  And  in  Abbott  on 
Shipping,  {292,  6th  ed.)  the  result  of  the  cases  is  said 
to  be  that  actions  against  shipowners  as  carriers  on  their 
implied  contract,  and  actions  for  the  loss  or  injury  of  the 
goods  entrusted  to  them,  must  be  brought  by  a  person  who 
has  some  property  in  them — ''the  consignee  will  be  deemed 
to  have  such  a  property  unless  the  contrary  appear."  The 
only  thing  to  shew  the  contrary  was  the  statement  of  Yan- 
every,  one  of  the  parties  on  whose  account  the  wheat  was 
shipped,  "  that  the  wheat  was  on  account  of  their  firm  as 
well  as  plaintiffs ;  that  he  was  interested  in  the  suit,  and 
that  part  of  the  damages  would  be  theirs."  In  support  of 
the  right  of  the  consignee,  in  addition  to  the  bill  of  lading, 
there  was  the  defendant's  letter  of  the  8th  of  September, 
1862,  and  the  fact  of  the  delivery  of  all  the  undamaged 
wheat,  and  the  tender  of  that  which  had  been  damaged  to 
the  plaintiffs.  I  think  the  learned  judge  could  not  properly 
have  directed  a  nonsuit,  but  that  the  question  of  property 
must  have  been  left  to  the  jury. 

Then,  as  to  the  misdirection  on  the  measure  of  damages, 
the  evidence  shewed  that  the  wheat  at  Southampton  was 
worth  fO.76,  and  at  Montreal  $1.05.  According  to  the 
plaintiffs'  evidence,  351  bushels  were  rendered  valueless,  I 
think  the  value  at  Montreal  was  the  true  criterion,  and,  if 
the  freight  were  not  deducted,  the  quantity  lost  would  be 
worth  $368,  and  if  the  freight  at  fifteen  cents  a  bushel  be 
deducted,  the  value  would  be  $315.40.  The  verdict  is  only 
$322.90.  So  that  if  the  jury  ought  to  have  been  directed 
to  give  the  value  of  the  wheat  at  Montreal,  less  the  freight, 
which  had  not  been  paid  on  these  351  bushels,  the  excess 
would  only  be  $7.50,  an  excess  for  which,  taken  j9er  se.,  no 
court  would  grant  a  new  trial.  Still,  in  Haine  v.  Davey,  4 
A.  &  E.  892,  the  court  granted  a  new  trial,  on  the  ground 
of  misdirection,  in  regard  to  a  matter  involving  only  a  few 
shillings.  There,  however,  owing  to  the  misdirection,  the  ver- 
dict had  been  rendered  for  the  defendant,  instead  of  the  plain- 
tiff, and  was  therefore  wholly  wrong.    Whereas,  in  Wickes 
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V.  Clutterbuck,  2  Bing.  483,  where  the  misdirection  was 
partial,  affecting  only  the  probable  extent  of  damages  in 
trespass,  Best^  C.  J.,  said,  "  We  do  not  grant  a  new  trial 
for  misdirection  if  the  verdict  is  right,''  and  Burroughs  J., 
observed,  "If,  in  consequence  of  any  misdirection,  a  verdict 
had  been  obtained  against  the  facts  and  justice  of  the  case, 
there  might  be  ground  for  a  new  trial,  but  it  was  not  so  in 
this  present  instance;  it  is  clear  that  the  plaintiff  was  entitled 
to  something,  and  it  is  not  for  us  to  measure  the  amount  of 
the  damages." 

If  I  was  clearly  of  opinion  the  direction  was  erroneous,  I 
should  be  strongly  inclined  to  refuse  a  new  trial,  on  the 
principle  of  this  latter  case.  But  I  think  the  direction  right 
as  to  the  price  at  Montreal,  affording  the  true  measure  of 
damages,  and  if  the  freight  be  unpaid  on  the  whole  cargo,  it 
may  be  recovered,  or  on  a  portion  of  it  in  a  cross  action. 
See  Shields  v.  Davis,  6  Taunt.  65. 

I  think  the  rule  should  be  discharged. 

Per  cut.—RvXq  discharged. 


Westbrook  v.  Calaghan. 

Assault  and  hatiery — Conviction — Appeal — Certificate  of  acquittal — Chairman 
of  quarter  sessions — Has  no  power  to  give — Con.  Stat.  Can.,  ch.  91. 

In  an  action  for  assault  and  battery  the  defendants  pleaded  that  the  assault 
took  place  after  the  passing  of  Con.  Stat,  of  Can.,  ch.  91,  and  that  the 
plaintiff  summoned  them  before  two  justices,  who  convicted  the  defendants; 
who  thereupon  appealed  to  the  quarter  sessions,  and  they  were,  upon 
such  appeal,  acquitted,  and  the  justices  then  presiding,  upon  request, 
gave  each  of  them  a  certificate  of  such  acquittal  in  accordance  with  the 
37th  section  of  the  act.    Upon  exception  to  the  pleas. 

Held,  that  the  certificate  must  be  obtained  from  the  convicting  justice  on 
first  hearing  of  the  case,  and  that  a  certificate  given  by  the  chairman  of 
the  court  of  quarter  sessions  upon  an  appeal  was  no  bar  to  the  action. 

Held,  also,  that  the  plea  should  allege  that  the  party  aggrieved  prayed  the 
magistrate  to  proceed  summarily  under  the  act. 

The  declaration  alleged  that  the  defendants  assaulted  and 
beat  the  plaintiff,  whereby  the  plaintiff  became  sick  and 
wounded,  and  was  for  a  long  time  unable  to  transact  his 
business,  and  incurred  expense  for  nursing  and  m-edical 
attendance. 
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Plea  of  defendant,  John  Callaghan  the  elder,  that  the 
trespasses  in  the  declaration  mentioned  were  committed  after 
chapter  ninety-one,  of  the  Consolidated  Statutes  of  Canada 
had  come  into  force  and  effect,  and  amounted  to  no  more 
than  an  unlawful  assaulting  and  beating  within  the  meaning 
of  section  thirty-seven,  of  the  said  act,  and  that  afterwards, 
and  before  the  commencement  of  this  suit,  upon  complaint  of 
the  plaintiff,  the  defendant,  John  Callaghan  the  elder,  was 
summoned  to  appear,  and  did  appear,  before  E.  T.  Bodwell 
and  Charles  G.  Cody,  Esquires,  two  of  her  Majesty's  jus- 
tices of  the  peace,  in  and  for  the  county  of  Oxford,  (the 
same  being  the  county  in  which  the  said  offence  was  alleged 
to  have  been  committed,)  and  thereupon  the  said  justices, 
after  hearing  the  plaintiff  and  defendant,  John  Callaghan 
the  elder,  did  convict  the  defendant,  John  Callaghan  the 
elder,  of  the  said  alleged  assaulting  and  beating,  and  which 
is  the  same  grievance  in  the  declaration  alleged,  and  the 
said  defendant  being  dissatisfied  with  the  said  judgment, 
and  feeling  himself  aggrieved  thereby,  appealed  to  the  first 
general  quarter  sessions  of  the  peace.  And  at  the  said  court 
the  said  appeal  came  on  to  be  tried  before  the  said  court,  and 
before  a  jury,  who  upon  oath  found  him  not  guilty  of  the 
matter  in  the  said  information  and  conviction  charged. 
Whereupon,  by  an  order  of  the  said  court  duly  made  in  that 
behalf,  the  said  conviction  was  quashed,  set  aside,  and 
annulled,  and  thereupon  the  justices  holding  the  said 
court,  to-wit,  Henry  Birkett  Beard,  Esq.,  chairman  of 
the  said  sessions,  and  William  Grey,  Esq.,  one  of  the  jus- 
tices of  the  peace  for  the  said  county,  and  sitting  as  a 
justice  of  the  peace  at  the  said  court  did,  according  to  the 
said  statute,  forthwith  and  at  the  request  of  the  said  John 
Callaghan  the  elder,  make  out  a  certificate  of  the  fact 
hereinbefore  stated,  and  did  deliver  the  same  to  the  defen- 
dant, John  Callaghan  the  elder,  whereby  and  by  force  of  the 
said  statute  the  defendant,  John  Callaghan  the  elder,  became 
released  from  the  matters  in  the  declaration  mentioned. 

The  defendant  J.  Callaghan,  Jr.,  pleaded  a  similar  plea. 

Plea  of  Peter  Callaghan  was  similar  to  that  of  the  other 
two  defendants.- 
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The  plaintiff  replied  to  these  pleas,  and  the  defendants 
demurred  to  the  replication. 

The  plaintiff  also  took  an  exception  to  the  pleas  on  the 
grounds  that  the  said  pleas  do  not  allege  that'  the  facts 
charged  in  the  said  complaint  were  enquired  into  or  evidence 
taken  thereon  at  the  said  sessions,  and  that  the  said  Henry 
Birkett  Beard,  and  William  Grey,  had  no  authority  to  give 
the  certificates  in  the  said  pleas  mentioned,  and  that  the 
verdict  of  the  said  jury  should  have  been  to  quash  the 
conviction,  or  to  afl&rm  it,  and  not  to  find  the  defendants  not 
guilty  of  the  matters  complained  of  in  the  information. 

The  case  was  argued  by  D.  Gr.  Miller,  for  the  demurrer, 
and  Freeman,  Q.  C,  contra. 

Draper,  C.  J. — T  am  of  opinion  the  pleas  are  bad. 

They  rely  in  the  first  instance  on  sec.  37,  of  ch.  91,  Con- 
solidated Statutes  of  Canada,  and  aver  that  upon  complaint 
of  the  plaintiff  each  defendant  was  summoned  to  appear, 
and  did  appear,  before  certain  justices  of  the  peace  therein 
named,  and  were,  by  the  said  justices,  convicted  of  unlaw- 
fully assaulting  and  beating  the  plaintiff,  which  is  the  same 
identical  grievance  alleged  in  the  declaration,  whereupon 
each  defendant  appealed  to  the  quarter  sessions,  and  the 
appeal  came  on  to  be  tried  before  the  said  court,  or  a  jury 
who  acquitted  eact  defendant,  whereupon  the  court  directed 
that  the  conviction  should  be  quashed,  and  thereupon  the 
justices  holding  the  said  court  did,  according  to  the  said 
statute,  forthwith,  and  at  the  request  of  each  defendant, 
give  to  each  defendant  a  certificate  of  the  facts  aforesaid, 
whereby,  and  by  force  of  the  said  statute,  each  defendant 
became  released  from  the  matters  in  the  declaration  men- 
tioned. 

The  37th  sec.  of  ch.  91,  Consol.  Stat.  Canada,  enacts 
that  if  any  person  unlawfully  assaults  or  beats  any  other 
person,  any  justice  of  the  peace,  upon  complaint  of  the 
party  aggrieved,  praying  him  to  proceed  summarily  under 
this  act,''  may  hear  and  determine  such  offence.  It  is  not 
averred  that  the  plaintiff,  when  he  made  his  complaint,  did 
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pray  that  there  might  be  summary  proceedings.  But, 
assuming  that  this  apparent  omission  is  cured  by  the  subse- 
quent allegations,  or  has  been  waived  by  the  plaintiff,  there 
remains  the  question,  whether  the  certificate  pleaded  is  a 
bar  to  this  action. 

Mr.  Miller,  for  defendants,  relied  on  ch.  114,  of  the  Con- 
solidated Statutes  of  Upper  Canada,  sec.  1,  2,  and  3,  as  giving 
the  appeal,  treating  the  accusation  as  not  one  of  crime.  It 
is  not  worth  while  to  discuss  the  question  whether  the  appeal 
is  under  that  statute  or  under  ch.  99  of  Consolidated 
^  Statutes  of  Canada,  sec.  117,  118,  119.  Neither  of  these 
acts  give  to  the  court  of  quarter  sessions  power  to  grant  the 
certificate  relied  on.  That  power  is  conferred  by  the  42nd 
sec.  of  ch.  91,  already  referred  to,  which  provides  that, 
"if 'the  justice,  upon  the  hearing  of  any  such  case,  deems 
the  offence  not  proved,  or  finds  the  assault  or  battery  justi- 
fied, or  so  trifling  as  not  to  merit  any  punishment,  he  shall 
dismiss  the  complaint  with  or  without  costs  in  his  discretion, 
.  and  shall  forthwith  make  out  a  certificate  under  his  hand  " 
stating  the  fact  of  such  dismissal,  and  shall  deliver  such 
certificate  to  the  party  against  whom  the  complaint  has  been 
preferred.  And  then,  by  sec.  44 — if  the  person  against 
whom  such  a  complaint  has  been  preferred  for  a  common 
assault  or  battery  obtains  such  certificate  as  aforesaid,  he 
shall  be  released  from  all  further  or  other  proceedings,  civil 
or  criminal  for  the  same  causes.  I  think  the  power  of 
granting  such  a  certificate  is  confined  to  the  justice  or 
justices,  before  whom  the  complaint  of  the  party  aggrieved 
was  made,  and  who  has  been  prayed  to  proceed  summarily 
under  the  act. 

In  my  opinion  the  plaintiff  should  have  judgment  on 
the  demurrer. 

Per  cur,- — Judgment  for  plaintiff. 
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Haldan  et  al.  V.  Kerr  et  al. 

Interpleader — Executors — Business  of  testator  carried  on  by — liabilities  of— 

Assignments. 

One  B.  P.  died  in  September,  1857,  leaving  his  property,  (by  will  dated 
6tli  August,  1857,  proved  in  the  Probate  Court  in  October,  1857,)  both 
real  and  personal,  to  his  executors,  upon  certain  trust,  with  power  to  carry 
on  the  business.  Upon  the  trial  of  this  cause,  it  was  admitted  that  the  exe- 
cutors did  carry  on  the  business  in  the  name  of  the  estate  of  B.  P.  till  No- 
vember, 1861,  and  as  such  executors  purchased  nine-tenths  of  the  goods  in 
question,  the  remaining  one-tenth  having  been  left  by  the  testator;  four 
assignments  were  also  put  in  and  admitted  to  have  been  filed  within  the 
time  required  by  law,  and  that  the  goods  mentioned  therein  were  duly 
taken  possession  of  by  the  assignees,  (the  plaintiffs  in  this  suit,)  and 
continued  in  their  possession;  it  was  also  admitted  that  the  judgment  out 
of  which  this  interpleader  arose,  was  recovered  against  the  executors  of  • 
B.  P.  individually,  upon  a  promissory  note  made  by  them  as  executors. 

The  assignments  were  made  by  the  two  executors  and  executrix  of  B.  P., 
as  executors  to  the  plaintiffs,  and  by  the  same  parties  separately  and 
individually  to  the  plaintiffs.  They  were  dated  respectively  the  7th,  9th, 
and  11th  of  November,  1861,  and  assigned  all  their  estates,  real  and 
personal,  individual  and  representative,  in  trust  to  pay  creditors,  &c., 
pari  passu,  the  creditors  signing  not  being  bound  to  release.  (See  the 
assignment  set  out  in  statement  of  case  below.)  Upon  an  interpleader  to 
try  the  title  to  the  goods  held  by  the  assignees  under  the  above-men- 
tioned assignments  as  part  of  the  estate  of  B.  P.,  a  verdict  was  taken  by 
consent  for  the  pliintiffs,  with  leave  to  the  defendants  to  move.  Upon  a 
motion  to  enter  a  verdict  for  the  defendants. 

Held,  that  the  assignments,  as  set  forth,  passed  the  goods  in  question  in  this 
suit  to  the  plaintiffs;  they  were,  therefore,  entitled  to  a  verdict;  and 
that  the  defendants,  if  their  judgment  was  against  the  executors  qua 
executors,  would  be  entitled  to  rank  upon  the  assignment  of  the  estate, 
and  (that  being  exhausted)  upon  the  individual  assignments  of  the 
executors. 

Interpleader,  to  try  whether  certain  goods  taken  in 
execution  by  the  sheriff  of  Huron  and  Bruce,  under  the  writ 
offi.fa.,  tested  ::>54th  December,  1861,  in  the  stores  and 
warehouses  occupied  by  Mary  Parsons,  James  P.  Stonehouse, 
and  George  H.  Parsons,  in  a  suit  in  which  the  now  defend- 
ants were  plaintiffs,  and  the  said  Mary  Parsons,  James  P. 
Stonehouse,  and  George  H.  Parsons  were  defendants,  were, 
at  the  time  of  the  delivery  of  the  writ  to  the  sheriff,  the  goods 
of  the  plaintiffs  as  against  the  defendants. 

The  issue  was  tried  at  Goderich  in  November  last,  before 
the  Chief  Justice  of  Upper  Canada. 

It  was  admitted  that  Benjamin  Parsons  died  in  September, 
1857,  having  first  made  his  will,  which  was  put  in. 

That  his  executors  proceeded  to  carry  on,  and  did  carry 
on,  the  business  of  the  testator,  in  the  name  of  the  estate  of 
the  said  Benjamin  Parsons,  until  7th  November,  1861,  and 
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as  such  executors  purchased  nine-tenths  of  the  goods  in 
question  in  this  issue,  the  remaining  one-tenth  having  been 
in  the  stores  at  the  time  of  the  testator's  death,  and  having 
remained  therein  until  the  seizure. 

That  four  assignments  produced  and  put  in  were  duly 
filed  within  the  time  required  by  law. 

That  there  was  an  actual  and  continued  change  of  posses- 
sion of  the  goods  mentioned  in  the  assignments  to  the  plain- 
tiffs, from  the  assignors. 

That  the  judgment  on  which  the  defendants'  writ  of  execu- 
tion was  issued,  was  obtained  on  a  promissory  note  made  by 
the  defendants  in  that  suit,  as  executors,  but  that  such  judg- 
ment was  recovered  against  them  in  their  individual  capacity. 

That  the  said  note  was  given  for  the  price  of  goods  pur- 
chased by  the  said  executors,  while  carrying  on  the  business 
of  the  said  estate,  from  the  defendants. 

The  will  of  Benjamin  Parsons  bore  date  the  6th  August, 
1857,  and  probate  thereof  was  granted  on  the  10th  October 
following.  By  it  the  testator  gave  and  bequeathed  to  his 
executors  all  his^  estate  and  property,  both  real  and  personal, 
including  all  money  and  securities,  and  all  his  interest  in  the 
business  carried  on  in  co-partnership  with  Mary  Parsons,  his 
late  father's  widow,  at  Goderich,  being  one-half  thereof,  the 
other  half  belonging  to  her,  and  all  his  interest  in  the  saw 
mill  and  business  carried  on  by  John  McDonald  and  himself 
in  co-partnership,  at  the  steam  saw  mill  in  Goderich,  with 
full  power  to  sell  and  dispose  of  his  real  estate,  or  such  por- 
tion as  they  may  think  fit,  and  to  deal  with  the  purchase 
money  according  to  the  direction  of  the  will,  and  either  to 
carry  on  the  said  businesses,  or  either  of  them,  or  to  wind 
them  up,  and  to  invest  the  proceeds  in  good  securities,  or  to 
apply  the  same,  or  such  part  as  may  be  necessary  to  any  of 
the  purposes  mentioned  in  the  will.  To  stand  seised  and 
possessed  of  the  said  real  and  personal  property,  &c.,  in 
trust  for  the  purposes,  and  subject  to  the  bequests  therein- 
after mentioned,  first,  to  pay  debts  and  funeral  and  testa- 
mentary expenses.  Then  followed  some  bequests,  not  ma- 
terial to  be  now  noticed.  Then  to  allow  and  pay  over  to 
Mrs.  Mary  Parsons,  my  late  father's  widow,  the  annual 
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rents  of  all  real  estate  remaining  unsold,  the  interest  of  all 
moneys  invested,  and  all  profits  arising  from  the  said  busi- 
nesses, or  either  of  them,  and  the  use  of  his  books,  plate, 
and  linen,  during  her  life,  and  after  her  decease  to  George 
Henry  Parsons,  Sarah  Elizabeth  Parsons,  and  James  Gad 
Parsons,  share  and  share  alike  ;  and  he  appointed  the  said 
Mary  Parsons,  the  said  George  Henry  Parsons,  and  James 
Perceval  Stonehouse,  his  executrix  and  executors. 

By  indenture  made  7th  November,  1861,  Mary  Parsons, 
of,  &c.,  George  Henry  Parsons,  of,  &c.,  and  James  Perceval 
Stonehouse,  of,  &c.,  executrix  and  executors  of  Benjamin 
Parsons,  (after  reciting  that  the  said  Benjamin  Parsons  in 
his  life-time  carried  on  business  as  a  merchant,  and  incurred 
divers  debts  and  liabilities,  and  further  reciting  his  will,  and 
that  the  executrix  and  executors  had  ever  since  carried  on 
the  business,  and  that  the  affairs  of  the  estate  have  become 
embarrassed,  and  the  assets  are  insufiicient  for  the  immediate 
payment  of  the  liabilities,  and  the  executrix  and  executors 
are  desirous  of  making  an  assignment  of  the  estate  and 
effects  vested  in  them  as  such  executrix  and  executors,  and 
acquired  by  them  in  carrying  on  the  business  for  the  benefit 
of  ihe  creditors  of  the  said  estate,)  in  consideration  of  the 
premises,  and  of  $2,  did  grant,  bargain,  sell,  release  and 
confirm  to  John  Haldan  the  younger,  of,  &c.,  and  Thomas 
Morland,  of,  &c.,  all,  &c.,  (describing  certain  real  estate,) 
hahendum  in  fee  upon  the  trusts  thereinafter  mentioned. 
Also  certain  leasehold  property,  habendum  on  the  like 
trusts.  Also,  the  household  furniture,  goods  and  effects, 
belonging  to  them  as  executrix  and  executors  as  aforesaid, 
being  in  and  about  the  dwelling  house  and  premises  occupied 
by  Mary  Parsons  and  George  Henry  Parsons,  set  forth  in 
the  first  schedule  thereto  annexed.  Also  all  the  stock  in 
trade,  and  store  furniture  in  and  about  the  houses  and 
premises  occupied  by  them  as  a  dry  goods  store,  and  hard- 
ware and  grocery  store  in  the  market  square  in  Goderich, 
and  all  book  debts,  &c.,  &c.,  belonging  to  the  estate  of  the 
said  Benjamin  Parsons.  And  the  residue  of  a  term  in  a 
certain  nursery  comprising  about  four  acres  of  land  in  the 
township  of  Goderich,  and  all  the  fruit  trees  growing 
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thereon,  habendum  to  the  said  John  Haldan  and  Thomas 
Morland  as  and  for  their  own  proper  goods,  chattels,  and 
effects  absolutely,  upon  the  trusts  thereinafter  declared. 
Then  followed  a  declaration  of  trusts,  1st,  to  collect  debts, 
sell  lands,  goods,  &c.,  and  to  stand  possessed  of  all  moneys 
received  upon  trust  to  pay  costs  and  expenses,  and  to  pay 
and  divide  the  residue  among  all  the  creditors  of  the  estate 
of  Benjamin  Parsons,  according  to  the  amount  of  their 
claims,  share  and  share  alike.  Provided  that  all  creditors 
who  execute  the  assignment  and  accept  the  benefit  thereof 
shall  be  taken  to  have  accepted  the  same  in  full  satisfaction 
thereof,  unless  they  shall  have  written  "  Avithout  release  " 
after  their  respective  signatures. 

By  indenture  dated  the  9th  November,  George  Henry 
Parsons,  in  consideration  of  the  trusts  thereinafter  expres- 
sed, and  of  5s.,  bargained,  sold,  transferred  and  set  over  to 
John  Haldan  the  younger,  of,  &c.,  and  Thomas  Morland,  of, 
&c.,  divers  lands,  habendum  in  fee,  and  certain  mortgages, 
and  the  sums  secured  thereby,  and  the  lands  therein  conveyed, 
and  all  his  goods  and  chattels  being  in  his  dwelling  house  in 
the  town  of  Goderich,  consisting  of  his  undivided  share  in 
the  library  in  the  said  house,  and  also  a  debt  of  $1,300  due 
to  him  by  the  estate  of  the  late  Benjamin  Parsons,  and  all 
debts  due  to  him,  or  whereon  judgment  has  been  recovered 
in  his  name,  and  all  his  credits  and  securities,  and  all  his 
estate,  right,  title,  and  interest,  legal  and  equitable,  to  the 
same,  and  whatever  claim  and  interest  he  may  have  in  the 
stock  in  trade  and  fixtures  in  and  about  the  stores,  ware- 
houses, and  premises  occupied  by  him,  Mary  Parsons,  and 
James  P.  Stonehouse,  as  representing  the  estate  of  Benjamin 
Parsons,  deceased,  as  dry  goods,  hardware  and  grocery 
store,  in  the  market  square  in  the  town  of  Goderich,  on 
trust  to  sell,  collect,  &c.,  and  to  be  possessed  of  the  moneys 
to  be  obtained,  after  payment  of  expenses  to  divide  the 
residue  among  the  creditors  of  the  said  George  Henry  Par- 
sons, according  to  the  amount  of  their  several  claims,  share 
and  share  alike,  provided  that  such  creditors  as  execute  the 
assignment  and  take  the  benefit  thereof  shall  be  taken  to 
have  accepted  the  same  in  full  satisfaction  of  their  respec- 
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tive  debts,  unless  the  words  "  without  release"  shall  be 
written  after  their  signatures. 

Bj  indenture  made  the  11th  November,  Mary  Parsons 
of,  &c.,  for  the  like  considerations  as  mentioned  in  the  fore- 
going assignment,  bargained,  sold,  released,  assigned,  and 
confirmed  to  the  same  parties  (the  plaintiffs  in  this  cause)  her 
real  and  personal  estate,  (described  and  particularised,)  and 
upon  similar  trusts,  and  with  the  like  proviso  as  to  creditors 
executing  the  assignment. 

By  indenture  made  the  11th  November,  James  Percival 
Stonehouse,  of,  &c.,  for  the  like  considerations,  &c.,  bar- 
gained, &c.,  to  the  same  parties,  his  real  and  personal  estate, 
describing  the  same  on  similar  trusts,  and  with  a  like  proviso. 

It  was  also  agreed  that  upon  the  argument,  either  party 
might  refer  to  the  notes  of  the  learned  Chief  Justice,  in  a 
case  of  Haldan  v.  the  Bank  of  Upper  Canada,  tried  on  the 
same  day. 

And  a  verdict  was  entered  by  consent  for  the  plaintiffs, 
with  leave  to  defendants  to  apply  to  enter  a  verdict  for  them 
on  the  pleadings  and  foregoing  statement  of  facts.. 

The  case  was  argued  by  Moss  for  plaintiffs,  and  Burton 
for  defendants.  For  plaintiffs  was  cited  Wolverhampton 
Banking  Co.  v.  Marston,  T  Jur.  K  S.  1040.  For  defendants, 
McNeillie  v.  Acton,  4  DeG.,  M'N.  &  G.  744;  IT  Jur.  1041 
S.  C;  Com.  Dig.,  Assets,  C. ;  Williams  on  Executors,  1498, 
573;  Toller,  239;  Glyn  v.  Hood,  6  Juv.  N.  S.  153; 
McDonald  v.  Richardson,  5  Jur.  N.  S.  9  ;  Smith  v.  Parkes, 
16  Beav.  116;  Wightman  v.  Townroe,  1  M.  &  S.  412. 

Draper,  C,  J. — The  defendants  are  judgment  creditors  of 
the  three  parties,  who  are  executors  of  B.  Parsons  deceased, 
and  who,  under  his  will,  had  authority  to  carry  on  the  business 
which  he  carried  on  in  his  life-time.  The  defendants  have 
jointly  assigned  to  plaintiffs  all  the  lands  and  goods  of  the 
estate,  i.e.,  those  left  by  Parsons,  and  those  acquired  since, 
for  the  benefit  of  all  creditors  of  that  estate,  and  each 
defendant  has  severally  assigned  for  the  benefit  of  individual 
creditors.  The  separate  assignments  profess  to  assign  all 
the  property  of  each  assignor,  and  specially  assign  all  right 
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and  interest  in  tlie  goods  belonging  to  the  trade  carried  on 
by  the  three  as  executors,  for  the  benefit  of  the  individual 
creditors.  The  plaintiffs  obtained  an  actual  delivery,  and 
have  had  a  continued  possession  of  the  chattels  assigned 
under  these  several  instruments.  The  trusts  are  for  the 
benefit  of  creditors  pari  passu,  and  creditors  coming  in 
under  either  assignment  are  not  bound  to  release. 

The  question  as  to  the  validity  of  these  assignments  is  not 
touched  by  the  cases  cited  for  the  defendants,  nor  do  I 
understand  the  objections  to  those  instruments  as  sufficient 
to  vest  in  the  plaintiffs  the  property  assigned.  Other  and 
very  difi*erent  questions  may  arise,  when  the  executors 
of  Benjamin  Parsons  are  finally  winding  up  the  estate  and 
seeking  to  discharge  themselves,  to  which  these  cases,  or 
some  of  them,  will  be  applicable ;  but  at  present  the  only 
question  is,  as  to  the  goods  seized,  one-tenth  of  which  were 
the  property  of  the  testator,  the  other  nine-tenths  were  pur- 
chased by  his  executors  since  his  death.  I  have  not  heard 
any  argument  which  shews  that  these  have  not  become  vest- 
ed in  the  plaintiff;  they  have  blended  the  whole  into  one 
common  stock,  with  which  they  have  jointly  carried  on 
business.  Nor  do  I  see  any  reason  why,  if  the  judgment 
and  execation  of  the  defendants  is  against  the  three  parties 
named  as  executors,  who  carried  on  the  business  together, 
they  cannot  claim  aS  creditors  upon  the  estate  assigned  by 
the  three,  and  if  necessary,  on  the  separate  estate  of  each, 
the  joint  estate  being  exhausted. 

I  think  the  postea  should  be  delivered  to  the  plaintiffs. 

Fer  cur, — Postea  to  plaintiffs. 
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OF 

CASES  REPORTED  IN  VOL.  XII.,  BEGINNING  MICHAELMAS 
TERM,  25  VIC,  ENDING  MICHAELMAS  TERM,  26  VIC. 


ABSTRACT. 

Of  title — Certificate — Form  of — 
Registrar — Con.  Stat,  of  U,  C,  ch. 
89,  sec.  67.] — Upon  an  application 
to  a  registrar  for  an  abstract  of  re- 
gistries on  a  lot  of  land,  the  follow- 
ing was  delivered  :  ^'  Registry  Of- 
fice, Ottawa,  January  16th,  1862. 
Search  south  half  of  front  half  of 
lot  8  in  6th  concession,  Gloucester, 
R.  F.,  Patentee,  Canada  Company 
(all  200  acres.)  October  26th,  1846. 
Sale,  Canada  Company  to  Thomas 
Dempsey,  (front  half  100  acres,) 
Deer.  3rd,  '56.    March  26,  1859. 
Sale,  Thomas  Dempsey  et  ux.  to 
David  Simms,  (half  of  front  half, 
exactly   50a.)      March   28,  '59. 
March,  28,  1859.     Mon.  Davjd 
Simms  to  Hardy  Little  for  £26, 
payable  in  2  years  from  date,  and 
the  interest  at  twenty  per  ct.,  paya- 
ble half-yearly.    Dated  March  28, 
1859.    I  hereby  certify  that  the 
above  conveyances  appear  of  re- 
cord."   Upon  a  motion  for  a  man- 
damus to  compel  the  registrar  to 
deliver  a  proper  abstract  and  certi- 
ficate, Jield,  that  the  above  abstract 
was  not  a  compliance  with  the  pro- 
visions of  the  statute,  it  not  being 
certified  to  as  all   the  registries 


which  were  on  record  in  the  office 
upon  the  lot.  The  rule  was  there- 
fore made  absolute.  In  re  The  Re 
gistrar  of  The  County  of  Carlton^ 
225. 


ACCOMMODATION. 

Bill  of  exchange.] — See  Bill  of 
Exchange,  1. 


ACCOUNT. 
Stated.'] — See  Summons. 


ADMINISTRATRIX. 

Pleading — Plea  ofplene  adminis- 
travit.] — In  an  action  against  an 
executrix  the  defendant  pleaded  a 
covenant  made  by  testator  for  the 
payment  of  £4500  with  interest  by 
instalments,  and  that  £3300  re- 
mained due  at  the  commencement 
of  the  suit,  and  that  she  had  fully 
administered  except  goods  not  suf- 
ficient to  satisfy  the  said  specialty 
debt.  Upon  an  application  to  the 
court  for  leave  to  take  issue  and 
reply  lands,  it  was  refused,  and  the 
case  of  Mein  et  al.  v.  Short,  11  C. 
P.  430,  was  referred  to  as  the 
course  to  be  pursued.  Holton  v. 
McDonald,  Executrix^  246. 
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ADMISSION. 

On  indictment  for  a?'son.] — See 
Arson. 

Of  tenancy  in  notice  of  title. '\ — See 
Ejectment,  10. 

Of  ownership  in  ejectment.']  —  See 
Ejectment, 11. 

AGENCY. 
See  Agreement.  —  Detinue.  — 
Sheriff,  3. — Taxes,  1. 

AGREEMENT. 
1.  For  purchase  of  lumber— Part- 
nership—  Community  of  profit  and 
loss — Agency.'] — It  was  agreed  be- 
tween the  present  plaintiffs  and  one 
B.  (the  execution  debtor)  under 
seal,  that  B.  should  purchase  in 
Canada,  and  ship  to  plaintiffs  in 
Albany,  such  lumber  as  they  should 
direct,  in  consideration  whereof 
plaintiffs  were  to  furnish  B.  with 
the  necessary  funds  for  purchasing, 
shipping,  and  other  expenses  con- 
nected therewith,  and  out  of  the 
profits  when  the  lunnber  was  sold, 
to  allow  and  pay  to  B.  a  per  cen- 
tage  for  his  services,  and  to  apply 
the  remainder  of  the  said  profits  in 
payment  of  B.'s  prior  indebtedness 
to  plaintiffs.  The  now  defendant 
asan  execution  creditor  of  B.  seized 
the  lumber  purchased  by  him,  (the 
execution  debtor,)  and  an  inter- 
pleader issue  was  ordered  to  try 
the  right  of  the  now  defendant  to 
the  goods  as  against  the  plaintiffs. 
A  verdict  was  given  for  the  plain- 
tiffs, and  upon  motion  for  new  trial, 
held,  that  there  not  being  a  commu- 
nity of  profit  and  loss  between  the 
plaintiffs  and  B.,  there  could  be  no 
partnership.  2nd.  That  B.  was 
the  mere  agent  and  servant  of  the 
plaintifTs  for  the  purchase  of  this 
lumber,  having  no  discretion  in  the 
matter,  but  being  entirely  governed 
by  the  directions  of  the  plaintiffs 


as  to  the  application  of  the  moneys 
furnished  by  them.  Clark  et  al.  v. 
McKellar,  562. 

2.  In  writing — For  engagement  of 
plaintiff  for  a  year — Dismissal — 
Pleading.] — Action  brought  upon 
an  agreement  in  writing  between 
the  plaintiff  and  defendant  by  which 
the  plaintiff  was  engaged  as  editor 
of  a  newspaper  for  the  term  of  one 
year  at  a  salary  payable  quarterly. 
The  defendant  pleaded  that  the 
plaintiff  so  misconducted  himself 
that  he  was  obliged  to  dismiss  him 
"as  he  lawfully  might."  Upon 
demurrer  the  judge  of  the  county 
court  held,  the  plea  to  put  in  issue 
matters  irrelevant  to,  and  dehors 
the  contract,  and  that  it  was  bad, 
but  gave  defendant  leave  to  plead 
de  novo  upon  payment  of  costs. 
Upon  appeal  to  this  court  the  judg- 
ment was  reversed,  with  leave  to 
the  plaintiflf  to  take  issue  upon  the 
plea.    Hunter  v.  Foote,  175. 

3 .  Lease  —  Con  tract — Possession .  ] 
— Defendant  by  deed  agreed  wiili 
the  plaintiff  to  lease  to  him  certain 
premises.  The  only  word  in  said 
lease  or  agreement  purporting  to 
convey  the  premises  being  the  word 
"leased."  The  defendant  having 
failed  to  put  the  plaintiff  in  posses- 
sion within  the  time  limited  in  that 
behalf  by  the  said  agreement  or 
lease,  and  the  plaintiff  having  sued 
for  and  recovered  damages  for 
breach  of  his  agreement,  on  motion 
for  new  trial,  held,  that  the  word 
"lease"  differing  in  its  purport 
from  the  words  "grant" or"demise," 
embodies  no  intendment  in  law  by 
way  of  contract  for  entry  and  quiet 
possession.  Ross  v.  Massingherd,  62. 


AMENDMENT. 
See  JuDGMENTj  2.— Railway,  1. 
After  trial,  costs  of.'\ — See  Costs. 


DIGEST  OF  CASES. 


629 


ANCESTOR. 

Liability  of  lieir  at  law  on  covenant 
ofl — See  Heir  at  law. 

APPEAL. 

See  Assessment. 

From  assessment  of  Croion  lands.'\ 
—  See  Assessment,  3. 

From  magistrate'' s  conviction.'] — 
See  Assault,  3. 

APPRENTICE. 

Par  in  ersJiip  —  D  issolu  tion  o f- — Re- 
lease of  apprenticeship  hy — Pleading. ~] 
— The  declaration  claimed  damages 
by  reason  of  the  defendant's  son, 
who  was  bound  to  plaintiffs  under 
articles  of  apprenticeship,  absent- 
ing himself.  Pleas,  1st.  Non  est 
factum.  2nd.  That  before  breach 
of  the  covenant  the  defendants  dis- 
solved partnership.  Upon  demur- 
rer, held  bad,  for  not  shewing  that 
the  apprentice  was  bound  to  the 
defendants  as  partners,  and  that  by 
a  dissolution  it  would  render  the 
service  impossible,  and  thereby 
cancel  the  obligation.  Modeland  et 
al.  V.  Maguire,  407. 

ARBITRATION. 
See  Submission,  1. — Bond,  1,  5. — 
Replevin,  2. 

Costs  of  motion  to  set  aside  award.] 
— See  Award,  2. 

ARREARS. 

Of  assessment^  interest  on.]  — See 
Assessment,  2. 


ARSON. 

Wilfully  and  maliciously  procur- 
ing a  house  to  he  set  on  fire — Intent 
to  injure  and  defraud — Evidence  of 
— Admissions — Con.  Stat,  of  Can- 
ada, ch.  93.]  — Upon  an  indictment 
for  arson,  the  prisoner  was  proved 


to  have  requested  or  procured  one 
S.  to  set  fire  to  the  house,  stating 
that  "he  had  his  house  insured, 
and  asked  him  if  he  would  not  set 
fire  to  it."  He  also  stated  that 
his  insurance  would  run  out  next 
day,  and  that  he,  S.,  must  set  the 
house  on  fire  that  night."  The 
evidence  also  shewed  that  a  sum 
had  been  awarded  the  prisoner  for 
his  insurance,  in  payment  of  which 
he  was  seen  to  have  a  bill  of  ex. 
change  on  London  in  his  possession. 
The  prisoner  having  been  found 
guilty,  and  the  case  comingup  upon 
points  reserved,  held,  that  under 
Con.  Stat,  of  Canada,  ch.  93,  sec.  4, 
it  is  necessary,  where  the  setting 
fire  is  to  a  man's  own  house,  to 
prove  an  intent  to  injure  and  de- 
fraud, and  that  there  was  an  insur- 
ance, although  the  words  "  with  in- 
tent thereby  to  injure  or  defraud 
any  person,"  introduced  into  the 
Imperial  Act,  are  omitted  in  ours. 
The  indictment  alleged  that  the 
prisoner  did  incite,  &c.,  one  F.  S., 
the  said  felony  in  form  aforesaid,  to 
do  and  commit  with  intent,  then 
and  there  to  injure  and  defraud  a 
certain  insurance  company  called 
the  State  Fire  Insurance  Company 
of  London.  Held,  necessary  to 
prove  that  the  premises  were  in- 
sured, but  Draper,  C.  J.,  was  of 
opinion  that  the  indictment  would 
have  been  sufficient  if  it  had  ended 
with  the  words  "to  injure  and  de- 
fraud"— -the  insurance  being  a 
matter  of  proof,  and  that  the  pri- 
soner's statement  or  admission  was 
evidence  sufficient  to  support  the 
indictment.  Hagarty,  J.,  dissent- 
ing.    The  Queen  v,  Bryans,  161. 


ASSAULT. 

1.  Lunacy — Not  an  answer  in  action 
for.] — Held,  that  a  tort /easor  cannot 
plead  incapacity  of  mind  in  answer 
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to  an  action  for  an  assault.  Tag- 
gar  d  V.  Innes,  77. 

2.  Eight  of  a  stranger  to  use  a 
cJiurch — Member  of  a  congregation— 
Disturbance  by  —  Pleading  —  J??2p. 
Stat.,  1  Wm,  &  M.y  ck  18— Con. 
Stat,  of  Can.,  ch.  92.] — Action  for 
assault  and  battery  against  fourteen 
defendants.  Two  of  them,  W.  W. 
and  R.  G.  pleaded,  1st,  not  guilty. 
2ndly.  As  to  the  seizing,  laying 
hold  of  and  dragging  and  pulling 
plaintiff  about,  that  plaintiff'  had 
been  informed  that  a  certain  pew 
in  a  church  which  he  had  previously 
occupied  had  been  allocated  to  an- 
other person,  and  that  he  would  be 
allowed  to  occupy  another  which 
would  be  shewn  to  him,  when  he 
should  attend  ;  and  that  just  before 
the  committing,  &c.,  the  plaintiff 
came  into  the  church,  and  being 
shewn  another  pew  refused  to  oc- 
cupy it,  but  insisted  upon  sitting  in 
the  aisle  on  a  camp-stool  during  the 
service,  and  disturbed  the  congre- 
gation thereby,  whereupon  three 
others  of  the  defendants  A.  S.,  R. 
H.,  &  W.  D.,  being  deacons  of  the 
church,  requested  plaintiff"  to  desist 
and  occupy  a  pew,  which  he  re- 
fused, and  the  said  deacons,  with 
the  said  W.  W.  and  R.  G.  being 
constables  in  aid  of  the  said  dea- 
cons, and  at  their  request,  and  for 
preserving  due  decorum,  (fee,  molli- 
ter  manus.  Eleven  others  pleaded, 
1st,  not  guilty.  2ndly.  As  to  seiz- 
ing and  assaulting  plaintiff,  that  S. 
and  H.  (two  of  the  defendants)  were 
lawfully  possessed  of  certain  lands 
and  tenements  in  Hamilton,  where- 
on stood  a  building  called  the  Mc- 
Nab  Street  Presbyterian  Church, 
and  being  so  possessed,  plaintiff 
just  before  the  time  when,  &c.,  was 
unlawfully  in  the  said  church,  mis- 
behaving himself,  without  the  li- 
cense of  the  said  S.  and  H.,  where- 
upon the  defendants  requested  plain- 


tiff to  behave  and  go  out  of  the 
church,  which  plaintiff  refused  to 
do,  whereupon  said  S.  &  H.  and  the 
other  defendants  at  their  request, 
moUiter  manus,  3rd.  S.  and  H. 
pleaded  that  they  were  office-bear- 
ers in  the  said  church,  and  as  such 
it  was  their  duty  to  allocate  the 
seats,  and  to  preserve  order  during 
divine  service  ;  that  service  was  in- 
tended to  be  held  on  a  certain  Sun- 
day at  a  certain  hour  ;  that  just  be- 
fore the  time  appointed  for  the  com- 
mencement ot  service  the  plaintiff' 
on  that  day  came  into  the  church, 
bringing  with  him  a  camp-stool, 
with  the  intention  of  occupying  it, 
(fee,  whereupon  the  defendants 
shewed  plaintiff' a  seat  in  one  of  the 
pews,  and  requested  him  to  sit 
therein,  and  forbad  him  to  sit  in  the 
aisle,  but  plaintiff  refused  and  in- 
sisied  on  occupying  the  seat  previ- 
ously allocated  (to  other  persons) 
against  their  will,  or  of  sitting  in 
the  aisle,  whereupon  to  prevent  dis- 
turbance, and  to  preserve  order, 
molliter  ma^ius,  &c.  The  2nd  &  3rd. 
pleas  were  both  demurred  to.  Held, 
that  the  demurrer  to  the  2nd  plea 
of  W.  W.  and  R.  G.  admitted  that 
the  plaintiff"  committed  a  disturb- 
ance in  the  church,  and  that  three 
of  the  defendants  requested  him  to 
desist,  which  he  refused,  and  he 
was  therefore  offending  against  the 
statute  1  Wm.  &  M.,  ch.  18,  and 
our  Statute  of  Can.,  ch.  92,  the 
former  of  which  is  in  force  in  this 
province,  and  not  superseded  by 
the  latter,  and  therefore  the  congre- 
gation, or  its  authorised  agents, 
might  put  out  the  offender,  and  that 
the  plea  admitting  him  (indirectly) 
to  be  a  member  of  the  congregation, 
shews  a  wrongful  disturbance  under 
the  statutes  above  referred  to,  which 
the  plaintiff  cannot  justify,  and 
therefore  the  three  defendants  under 
whom  W.  W.  and  R.  G.  justify, 
had  authority  to  remove  him,  this 
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plea  was  therefore  good.  Held,  that 
the  2nd  plea  of  the  other  eleven 
defendants  was  good.  Held,  that 
the  third  plea  admitted  the  plain- 
tiff's right  to  be  in  the  church  dur- 
ing divine  service,  and  to  occupy 
some  seat  or  pew,  and  it  not  being 
shewn  that  the  plaintiff  committed 
any  disturbance,  or  committed  any 
breach,  or  violated  any  regulation 
of  the  church,  or  that  he  was  re- 
quested or  refused  to  go  out,  was 
therefore  bad.  Reid  v.  Inglis  et 
al,  191. 

3.  And  hatter^/ — Conviction — Ap- 
peal—  Certijicate  of  acquittal —  Chair- 
man of  quarter  sessions  has  no 
power  to  give — Con.  Stat,  Can.y  ch, 
91.] — In  an  action  for  assault  and 
battery  the  defendants  pleaded  that 
the  assault  took  place  after  the  pass- 
ing of  Con.  Stat,  of  Can.,  ch.  91, 
and  that  the  plaintiff  summoned 
them  before  two  justices,  who  con- 
victed the  defendants  ;  who  there- 
upon appealed  to  the  quarter  ses- 
sions, and  they  were,  upon  such 
appeal,  acquitted,  and  the  justices 
then  presiding,  upon  request,  gave 
each  of  them  a  certificate  of  such 
acquittal  in  accordance  with  the 
37th  section  of  the  act.  Upon  ex- 
ception to  the  pleas,  held^  that  the 
certificate  must  be  obtained  from 
the  convicting  justice  on  first  hear- 
ing of  the  case,  and  that  a  certifi- 
cate given  by  the  chairman  of  the 
court  of  quarter  sessions  upon  an 
appeal  was  no  bar  to  the  action. 
Held,  also,  that  the  plea  should 
allege  that  the  party  aggrieved 
prayed  the  magistrate  to  proceed 
summarily  under  the  act.  West- 
hrooh  V.  Calaghan,  616. 

ASSESSMENT. 
See  Mandamus. 
\>A'ppeal — Taxes — Dehts — Goods 
not  assessable  lohen  dehis  exceed  the 
value  thereof.] — The  plaintiff  being 


in  possession  of  a  stock  of  goods  is 
assessed  therefor  in  his  own  name, 
against  which  he  appeals  to  the 
court  of  revision,  and,  the  assess- 
ment being  confirmed,  to  the  judge 
of  the  county  court,  when  an  inden- 
ture of  assignment  or  conveyance 
of  the  goods  to  one  R.  M.,  upon  cer- 
tain trusts  for  the  benefit  of  credi- 
tors, was  produced,  and  the  plain- 
tiff's name  was  erased  and  that  of 
R.  M.  substituted  therefor.  The 
plaintiff  was  shewn  to  be  in  posses- 
sion of  the  goods  as  agent  or  under 
R.  M.,  in  fulfilment  of  the  terms  of 
the  assignment;  it  further  appeared 
that  the  indenture  gave  the  plaintiff 
a  right  to  possession  of  the  goods 
for  certain  purposes,  and  under  cer- 
tain conditions.  Upon  non-payment 
of  the  taxes  within  the  time  limited 
by  law,  and  distress  under  the  as- 
sessment roll,  it  was  contended  that 
the  plaintiff  having  denied  his  title, 
and  his  name  being  erased  from  the 
roll,  he  was  debarred  from  replevy- 
ing the  goods  distrained.  Held,  that 
under  the  indenture  of  assignment 
the  plaintiff  had  a  right  of  posses- 
sion in  the  goods,  which  being 
coupled  with  actual  possession,  en- 
titledhim  to  maintain  replevin  under 
our  statute ;  and  2ndly,  that  the 
plaintiff  not  being  shewn  to  be  in- 
debted to  the  defendants  for  taxes, 
the  avowry  failed.  Sargant  v.  The 
City  of  Toronto,  185. 

2.  Arrears  of — Addition  of  10 per 
cent,  thereon  —  Computation  of] — 
Held,  that  the  10  per  cent,  charged 
upon  arrears  of  taxes  due  upon  land 
is  to  be  added  to  the  whole  amount 
due  upon  the  lot,  and  not  upon  the 
amount  of  each  year's  taxes  sepa- 
rately, thereby  making  it  a  com- 
pound computation  of  10  per  cent, 
each  year.  Gillespie  et  cd.  v.  City 
of  Hamilton,  426. 

3 .  Crown  lands — Freehold  or  lease- 
hold— Assessor-— His  duty  — Not  neces- 
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sary  to  appeal  to  court  '  of  revision  — 
Nullity^  —  Held.,  that  propert)^, 
whether  leasehold  or  freehold,  in 
the  use  or  occupation  of  the  Crown, 
or  of  any  person  or  persons  in  his 
or  their  official  capacity  as  servants 
of  the  Crown,  is  not  assessable,  and 
that  property  held  by  the  Crown 
under  lease  or  by  any  persons  in  an 
official  capacity  under  the  Crown 
is  not  assessable  either  at  present 
or  as  a  charge  upon  the  reversion. 
Where  property  was  assessed  in 
the  occupation  of  a  Crown  official 
and  not  appealed  against,  and  taxes 
collected  thereunder  upon  replevin, 
Jield,  that  it  was  the  assessor's  duty 
to  ascertain  and  assess  the  proper 
parties,  and  that  it  is  not  the  duty 
under  such  circumstances  of  the 
party  assessed  to  appeal  to  the 
court  of  revision,  the  improper  as- 
sessment being  of  itself  a  nullity. 
Shaiv  V.  jShaiv,  456. 

ASSENT. 

Of  surety  to  giving  time  on  bo7id.lj 
See  Bond,  6. 

ASSESSOR. 

His  duty  as  to  Croivn  lands."] — See 
Assessment,  3. 

ASSETS. 

I^y  descent.] — See  Heir  at  law. 

ASSIGNMENT. 
See  Covenant,  1. — Lease,  2. — Lot- 
tery. 

For  benefit  of  creditor s.] — See  In- 
terpleader, 2,  4. 

To  trustees  for  benefit  of  creditors 
of  partnership.']  —  See  Partnership. 

Of  bond.] — See  Replevin,  1. 

Legal  estate — Assign,  transfer ^  and 
set  over.]~Held,  that  the  words, 
"  assign,  transfer,  and  set  over  "  in 
an  assignment  of  a  mortgage  are 


the  proper  technical  words  to  pass 
an  estate  in  lands  and  tenements. 
Watt  V.  Feader,  254. 

ATTO^EY. 

See  Sheriff,  3. 

Place  of  abode  must  be  named  upon 
notice  of  action.]  — See  Justice  of 

THE  PEACE,  L 

attorJ^ment. 

See  Lease,  2. 

AWARD. 
See  Replevin,  2. 

1 .  Submission — Legality  of—  Set- 
ting aside.] — Upon  a  submission  to 
arbitration  to  determine  the  damage 
sustained  by  the  plaintiff  by  reason 
of  the  taking  and  detention  by  the 
defendant  of  a  certain  schooner,  the 
arbitrators  awarded  the  sum  of 
^2200.65,  and  among  other  items 
140  for  travelling  and  lav^^  expenses. 
Upon  a  motion  to  set  aside  the 
award,  the  court,  without  admitting 
the  legality  of  the  charge,  refused 
to  interfere,  it  being  the  duty  of  the 
party  objecting  to  the  award  to  ap- 
ply to  a  judge  upon  affidavit  to  re- 
voke the  submission,  and  not  to  con- 
tent himself  with  merely  objecting 
to  the  allowance  of  the  item  by  the 
arbitrator.   CarvetliY.  Fortune,  503. 

2.  Rule  to  set  aside — Costs  of] — 
The  costs  of  shewing  cause  against 
a  rule  for  setting  aside  an  award 
are  costs  in  the  cause,  and  the  suc- 
cessful party  is  entitled  thereto, 
although  no  mention  of  them  is 
made  in  the  rule.  Corporation  of 
Essex  V.  Parhe,  159. 


BAILIFF. 

See  Trover,  2. 

BANK  RECEIPT. 
For  payment  on  Crown  lands.] — 
See  Crown  Lands,  1,  2. 
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BANKRUPTCY. 

Limitation  of  estate  over  in  iviU.'] 
— See  Devise. 

BAR. 

Room,  closing  of]  — See  Corpo- 
ration. 

Keeper,  hotel  keeper^ s  liability  for.] 
— See  Tavern. 

BILL  OF  EXCHANGE. 

See  Judgment,  2. 

L  Action  against  parties  thereto — 
Judgment  recovered — Joint  judgment 
— Merger  of  respective  liahilities  by 
joint  judgment.'] — The  defendant 
drew  upon  McP.  &  C,  who  accept- 
ed the  draft  for  his  accommodation, 
which  at  maturity  was  unpaid,  and 
the  holder  thereof,  the  now  plain- 
tiff, sued  all  the  parties  thereto,  and 
recovered  a  judgment  against  them. 
Subsequently  he  caused  McP,  to 
be  taken  in  execution  on  a  ca.  sa., 
and  while  he  was  a  prisoner  on  the 
limits  caused  him  to  be  discharged 
therefrom.  This  action  is  brought 
on  the  above-mentioned  judgment 
against  the  now  defendant,  the 
declaration  stating  it  to  continue  in 
full  force  unreversed  and  unsatis- 
fied. To  the  declaration  the  defen- 
dant pleaded  that  the  said  judgment 
was  recovered  jointly  with  McP.  & 
C,  and  the  plaintiff  having  taken 
McP.  (one  of  the  defendants)  in 
execution  and  caused  him  while  a 
prisoner  on  the  limits  to  be  dis- 
charged therefrom,  thereby  released 
the  other  defendants  from  the  effects 
of  the  said  judgment,  which  was 
thereby  satisfied  and  discharged. 
On  demurrer,  held  good.  2nd.  That 
the  plaintiff'having  sued  all  the  de- 
fendants (parties  to  the  bill)  in  one 
action  thereby  recovered  a  joint 
judgment  against  them,  and  there- 
upon their  (the  defendant's)  respec- 

80 


tive  liabilities  became  merged  and 
blended  into  one  by  the  judgment, 
and  the  parties  thereto  are  there- 
fore precluded  from  going  behind 
the  same  to  shew  in  what  way  or 
on  what  ground  it  was  obtained. 
Draper,  C.  J.,  dissentienfe.  Hamil- 
ton et  al.  V.  Holcomh,  38. 

2.  Form  of — Acceptance  —  Con- 
sideration.]— The  plaintiff'  sued  the 
defendant  for  the  amount  of  an  in- 
strument in  the  following  form : 
"Mr.  Ockerman  —  Mr.  Blacklock 
wants  ^25,  twelve  o'clock  this  day, 
i.  e.,  15th  of  February,  1860.  I 
want  you  to  get  it  him  immediately 
out  of  Scovill's  money."  Held,  not 
to  be  a  bill  of  exchange  according 
to  the  custom  of  merchants,  there- 
fore the  plaintiff  could  not  recover 
upon  it,  or  on  the  common  counts. 
Held,  also,  that  it  would  not  extin- 
guish any  pre-existing  debt  be- 
tween the  drawer  and  acceptor. 
Ockerman  v.  Blacklock,  362. 

BILL  OF  SALE. 

v^ee  Interpleader,  2. 

Henewal  of  —  Statement  —  Con. 
Stat.  U.  C,  ch.  45.]  —  A  state- 
ment filed  upon  the  renewal  of  a 
bill  of  sale  under  the  statute  in  the 
following  form  :  Statement  of 
amount  still  due  from  the  mortgagor 
named  in  the  original  bill  of  sale 
by  way  of  mortgage,  of  which  the 
annexed  is  a  true  copy  ;  that  is  to 
say,  two  hundred  and  twelve  dollars 
for  principal,  and  the  sum  of  twelve 
dollars  and  fifty  cents  for  interest, 
amounting  in  the  whole  to  the  sum 
of  two  hundred  and  twenty-four 
dollars  and  fifty-six  cents."  Held, 
that  it  did  not  sufficiently  exhibit 
the  interest  of  the  mortgagee  in  the 
goods  claimed,  nor  shew  the  prin- 
cipal and  interest  due  thereon  in 
accordance  with  the  statute.  O^Hal- 
loran  v.  Sills  et  al,,  465. 
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BLANKS. 

In  award  filled  in  after  execution^] 
■^JSee  Replevin,  2. 


BOND. 
tSee  Sheriff,  1. — Replevin,  1. 
Alloioance  of.'\ — See  Sheriff,  2. 

1,  Arbitration — -Plea  of  nid  tiel 
agard — Evidence  under. ~\  —  In  an 
action  founded  upon  a  bond  con- 
ditioned for  the  performance  of 
an  award,  72,e^fi,  that  under  a  plea  of 
nul  tiel  agaid  evidence  is  admissi- 
ble to  shew  that  the  arbitrators  took 
into  their  consideration  and  decided 
upon  matters  not  referred  to  them. 
Carveth  v.  Foi  tune,  360. 

2.  Surety  —  Notice  of  default  of 
2orincipal.']—W.  McC.  and  R.  S.  W. 
(the  defendants)  enter  into  a  bond 
conditioned  that  one  McK.  shall 
pay  to  the  plaintiffs  certain  rent  in 
equal  monthly  payments,  with  a 
proviso  that  the  said  municipality 
(the  plaintiffs)  shall  on  default  being 
made  by  the  said  C.  McK.  in  the 
payment  of  the  said  amount  month- 
ly^ give  notice  thereof  to  the  said 
obligors."  Upon  an  action  brought 
for  non-payment  and  breach  of  the 
bond,  it  appeared  the  payments 
were  to  be  made  on  the  last  day  of 
each  month,  beginning  with  the  last 
of  January,  1861.  The  first  pay- 
ment was  made  the  1st  of  February, 
the  next  the  8th  of  March,  the  third 
the  19th  of  April,  the  fourth  the 
14th  of  June,  and  some  irregular 
amounts  between  that  day  and  the 
15th  of  November  were  paid.  The 
first  notice  given  was  on  the  15th 
of  August,  1861,  the  second  on  the 
28th  of  September,  and  the  last  on 
the  28th  of  December,  1861.  Held, 
that  the  proviso  for  notice  was  to  be 
considered  as  a  condition  precedent 
to  the  plaintiffs'  right  to  call  upon 
the  defendants  as  sureties,  and  that 


notice  of  default  not  having  been 
given  within  a  reasonable  time,  the 
defendants  were  relieved.  The 
question  of  reasonable  notice  is  one 
for  a  jury,  but  the  undisputed  facts 
leaving  no  doubt  what  the  decision 
of  a  jury  should  be,  the  court  or- 
dered a  nonsuit  to  be  entered.  Cor- 
poration of  Chatham  v.  McCrea  et 
al.,  352. 

3.  Lease — Covenan  t  —  Eviction — 
Evidence  —  Variance  —  Pleading.']— 
Declaration  on  a  bond  conditioned 
for  the  performance  by  one  J.  V. 
of  the  covenants  in  a  lease  made  by 
plaintiff  to  him.  The  defendants 
pleaded  4th,  that  at  the  making  and 
during  the  continuance  of  the  lease 
the  plaintiff  wrongfully  retained 
possession  of  part  of  the  demised 
premises  and  refused  to  allow  de- 
fendant, J.  v.,  possession  there- 
of, whereby  J.  V.  was  prevented, 
&c.,  upon  which  the  plaintiff*  took 
issue.  Upon  the  trial  the  evidence 
tended  to  shew  an  eviction  rather 
than  that  the  plaintiff  never  took 
possession,  and  the  court,  by  reason 
of  the  variance  and  the  amount  at 
stake,  granted  a  new  trial,  with 
costs  to  abide  the  event,  giving  the 
plaintiff'leave  to  amend  his  replica- 
tion to  the  4th  plea.  John  Mac- 
donald  v.  John  Vanwyck,  Samuel 
Vanwych,  and  Cornelius  Yanwych^ 
263. 

4.  Surety  — ■  Arbitration — A  Itera' 
tion  of — Liability  of  surety  thereby  — 
Release  of] — Action  on  a  bond  con- 
ditioned for  the  performance  by  one 
C.  of  certain  payments  contained 
in  a  covenant  in  a  certain  deed. 
The  defendant  pleaded  on  equitable 
grounds  that  he  made  the  bond  as 
surety  for  C,  and  upon  the  terms 
set  forth,  and  that  by  an  arbitration 
entered  into  between  plaintiff*  and 
C.  the  terms  of  his  suretyship  were 
altered,  in  one  particular  more 
especially,   namely,  that  by  the 
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original  covenant  C.  was  to  have 
insured  and  kept  insured  the  sub- 
ject matter  upon  which  he  was 
surety,  in  the  sum  of  $4000,  and 
that  by  the  arbitration  which  was 
agreed  to  and  abided  in  by  plain- 
tiff, the  insurance  was  done  away 
with.  The  replication  did  not  deny 
the  facts,  but  contended  that  the 
liability  of  defendant  was  not  there- 
by increased.  Held^  that  the  chang- 
ing of  the  contract,  even  though  for 
the  surety's  benefit,  without  his 
consent,  would  release  him  from 
liability  thereon.  Titm  v.  Durlcee, 
367. 

5.  Principal  —  Surety  —  Giving 
time  to  principal — A&s,ent  of  surety 
— Promissory  notes.'\ — A.  the  holder 
of  a  bond  made  by  B.  C.  &  D.,  the 
two  latter  being  sureties  for  the 
principal  B.,  when  an  instalment 
of  the  debt  for  which  the  bond  was 
given  became  due,  without  the 
knowledge  or  consent  of  C.  &  D., 
took  B.'s  promissory  notes  to  him- 
self, which  he  endorsed,  and  dis- 
counted  at  a  bank,  applying  the 
proceeds  upon  the  instalment  and 
interest  thendueon  the  bond.  Upon 
maturity  of  the  notes  he  retired 
them  and  brought  this  action  on  the 
bond.  Upon  an  equitable  plea, 
held,  that  the  taking  the  notes  pre- 
vented A.  from  proceeding  against 

B.  ,  the  principal  on  the  bond  during 
the  time  the  notes  had  to  become 
payable,  and  that  by  giving  the 
time  to  the  principal  without  the 
assent  of  the  sureties  they  were  re- 
lieved. Alfred  Hooker  v.  William 
Gamble,  John  William  Gamble,  and 
Clarke  Gamble,  512. 

6.  Surety — Time  given  to  princi- 
pal without  the  consent  of — Release  of 
surety  thereby  —  Equitable  plea.'] — 
The  declaration  stated  that  W.  G., 

C.  G.,  plaintiff,  and  defendant,  by 
bond  dated  12th  of  January,  1847, 
became  bound  to  A,  H.,  in  the  pen- 


alty of  £10,000,  conditioned  that 
W.  G.  should  pay  to  A.  H.  £4950 
19s.  6(1.  in  four  years:  that  C.  G., 
plaintiff,  and  defendant,  were  sure- 
ties for  W.  G.,  who  was  the  princi- 
pal ;  that  W.  G.  not  having  paid, 
H.  called  upon  the  plaintiff",  who  on 
the  1st  of  January,  1855,  paid  the 
same,  and  thereupon  defendant  be- 
came liable  to  pay  plaintiff  £1650 
6s.  6d.,  being  one-third.  The  de- 
fendant, among  other  pleas,  pleaded, 
5thly,  on  equitable  grounds,  that 
after  the  bond  above  set  out  became 
due,  and  after  the  settlement  of  the 
claim  of  Hooker  by  the  plaintiff, 
W.  G.  gave  his  bond  to  plaintiff, 
wherein,  after  reciting  certain  facts, 
and  among  others  W.  G.'s  bond  to 
plaintiff,  he  bound  himself  to  pay 
the  plaintiff  all  the  money  that  he 
should  from  time  to  time  pay  Hook- 
er, and  to  pay  interest  quarterly  on 
£5000,  during  the  term  of  five 
years,  at  6  per  cent.  Averment, 
that  the  bond  in  the  declaration 
(above  set  out)  and  the  bond  re- 
cited in  W.  G.'s  bond  are  the  same, 
and  that  by  accepting  the  bond 
from  W.  G.  the  plaintiff  gave  time 
to  W.  G.  for  the  payment  of  his 
liability  to  H.,  without  the  defen- 
dant's consent,  who  was  thereby 
relieved.  On  the  trial  it  appeared 
in  evidence  that  W.  G,,  C.  G.,  J. 
H.  C,  (the  plaintiff,)  and  W.  H. 
B.,  (the  defendant,)  by  bond  dated 
the  12th  of  January,  1847,  became 
bound  to  A.  H.  in  the  sum  of 
£10,000,  conditioned  to  pay  £4950 
19s.  6d.,  by  instalments,  the  last  of 
which  fell  due  12th  of  January, 
18.54  ;  that  W.  G.  was  the  princi- 
pal debtor,  and  the  other  three  his 
sureties :  that  the  plaintiff  had  in 
February,  1852,  given  his  bond  to 
A.  H.,  for  payment  of  the  original 
amount  secured  by  the  bond  of 
1847,  and  that  an  agreement  had 
been  entered  into  (set  out  in  full  in 
the  statement  of  case)  between  the 
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plaintiff  and  the  obligee,  A.  H.  re- 
serving- all  A.  H.'s  rights  against 
the  sureties  on  the  original  bond  ; 
that  subsequently  to  this  (on  the 
22nd  of  September,  1852,)  plaintiff 
had  taken  W.  G.'s  (the  principal 
debtor)  bond  in  a  penalty  of  £10,- 
000,  to  secure  the  payments  made 
and  to  be  made  by  plaintiff  on  his 
bond  to  A.  H.,  and  as  the  principal 
made  default,  having  only  paid  the 
interest  for  about  four  years,  H. 
called  upon  the  plaintiff,  who  gave 
him  (H.)  his  bond  in  a  penalty  of 
£10,000,  conditioned  to  pay  the 
debt  due  by  W.  G.,  with  interest 
in  five  years  from  the  1st  of  Feb- 
ruary, 1852,  by  half  yearly,  though 
not  equal  instalments,  at  the  same 
time  it  was  agreed  in  writing  (set 
out  in  full  in  the  statement  of  case) 
that  H.  reserved  all  his  rights 
against  the  other  sureties  on  the 
bond.  By  the  end  of  December, 
1853,  the  })laintiff  had  paid  Hooker 
£2228  4s.  8d.,bvthe  4th  of  August, 
1856,  he  had  paid  £3399  12s.  6d., 
and  on  the  12th  of  February,  1857, 
he  paid  the  balance,  £509  17s., 
making  a  total  of  £6137  13s.  9d. 
On  the  22nd  of  September,  1852, 
rather  more  than  six  months  after 
making  this  arrangement  with  H., 
the  plaintiff  obtained  from  W.  G. 
his  bond  of  that  date  in  a  penalty 
of  £10,000,  conditioned  that  he  W. 
G.  should  within  five  years  from 
the  date  thereof  pay  all  the  sums 
that  plaintiff  should  pay  to  A.  H., 
and  interest  thereon  during  the  time 
quarterly,  within  five  years  from  the 
giving  of  the  bond.  Ileld,  that  the 
facts  as  proved  did  not  substantiate 
the  equitable  plea,  the  plaintiff  not 
having  satisfied  the  bond  of  1847, 
so  as  to  place  himself  in  the  posi- 
tion of  A.  H.,  and  notwithstanding 
the  taking  the  bond  from  W.  G.  of 
1852,  did  not  give  time  to  the  prin- 
cipal without  the  assent  of  the 
surety,  he  was  therefore  entitled  to 


contribution  from  the  defendant  as 
co-surety.  John  Hilly ard  Cameron 
V.  William  Henry  Boulton^  570. 


BONDED. 

Warehouse.'] — See  Interpleader, 

3. 

BREACH. 

In  condition  of  bond.'] — See  Reple- 
vin, 1. 

Of  warranty.] — See  Warranty. 


BUILDING  SOCIETy. 

3Iortgage  —  Ejectment— Proviso — 
Default  —  Re  demise.]  —  Ejectment 
for  a  lot  of  land  in  the  city  of  To- 
ronto, claimed  by  plaintiffs,  under 
a  mortgage  made  by  the  defendant, 
as  a  member  of  the  said  society,  to 
them,  of  a  leasehold  interest,  dated 
the  31st  of  August,  1861,  which 
contained  a  proviso  for  payment  of 
monthly  instalments,  for  five  years 
from  the  date  of  the  mortgage,  to- 
gether with  charges,  fines,  &c.,  due 
or  to  be  imposed  by  said  society  on 
the  defendant,  as  a  member  thereof, 
and  a  covenant  to  pay  the  instal- 
ments, &c.,  and  to  idemnify  plain- 
tiffs against  all  payments  and  cove- 
nants, &c.,  &c.,  contained  in  the 
lease  of  the  premises  in  question  to 
himself,  and  an  agreement  that 
until  default  defendant  should  have 
possession.  Proviso,  that  in  case 
of  default  in  payment  of  any  of  the 
sums  mentioned,  for  the  space  of 
six  calendar  months,  plaintiffs  might 
enter,  take  possession,  &c.,  and  sell 
the  premises,  &c.  At  the  trial,  it 
Avas  proved  that  the  defendant  was 
in  default  for  the  months  of  Febru- 
ary, March,  April,  and  May- — the 
instalments  for  the  months  of  June 
and  July  had  been  paid.  For  the 
defendant^  it  was  contended  that 
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plaintiffs  could  not  sue  till  some 
payment  had  been  six  months  in 
arrear.  A  nonsuit  was  granted  with 
leave  to  plaintiffs  to  move  to  enter 
a  verdict  for  them.  On  motion  to 
set  aside  the  nonsuit,  held,  that  the 
only  agreement  in  the  mortgage, 
entitling  defendants  to  hold  posses- 
sion, was  that  providing  he  should 
hold  till  default  was  made  in  some 
or  one  of  the  payments  in  the  pro- 
viso mentioned.  That,  therefore, 
this  proviso  could  be  at  most  but  a 
re-demise,  for  the  space  of  five 
years,  with  an  agreement  for  a  de- 
termination thereof  at  any  moment 
on  the  defaults  specified  accruing. 
2nd.  That  the  proviso,  as  to  any  de- 
fault for  the  space  of  six  months, 
does  not  amount  to  a  re-demise. 
The  Toronto  Permanent  Building 
Society  v.  Mc  Curry  et  al.,  532. 

BY-LAW. 

See  Contract,  2. — Corporation. 

Esplanade — Debentures.]  —  The 
statute  16  Vic,  ch.  219,  authorises 
the  issuing  by  the  city  of  Toronto 
of  |120,000  of  debentures  for  espla- 
nade purposes.  A  by-law  having 
been  passed  on  the  7th  of  May, 
1860,  entitled,  "  To  provide  for  the 
issue  of  additional  debentures  for 
$54,000  for  esplanade  purposes," 
upon  an  application  to  quash  the 
by-law  on  the  ground  that  on  its 
face  it  did  not  shew  any  authority 
in  law  for  raising  the  sum,  held, 
that  inasmuch  as  the  by-law  in  its 
recital  referred  to  the  statute,  which 
was  a  public  act,  it  could  not  be 
said  that  it  shewed  no  authority  for 
raising  the  sum,  and  a  prima  facie 
case  of  an  excess  of  authority  in  the 
amount  authorised  by  statute  not 
being  proved,  the  court  in  its  dis- 
cretion refused  a  rule.  In  re  Grant 
and  the  City  of  Toronto,  357. 


CAPIAS  AD  SATISFACI- 
ENDUM. 

See  Sheriff,  2. 


CERTIFICATE. 

Of  title.] — See  Abstract. 

Of  deposit  on  account  of  Crown 
lands.'] — See  Crown  Lands,  1. 

Certificate  of  acquittal  on  trial  for 
assault.] — See  Assault,  3. 

Of  married  woman  on  deed.] — 
See  Ejectment,  3. 

Of  judgment.'] — See  Judgment,  1. 

On  married  woman's  conveyance.] 
— See  Married  Woman. 


CHATTEL  MORTGAGE. 

See  Covenant,  2.— Goods.— Inter- 
pleader, 2. 

Description — Insufficiency  of- Stat . 
20  Vic,  ch.  '^.]—Held,  that  the  fol- 
lowing description  of  goods  in  a 
chattel  mortgage,  "  1  set  of  double 
harness,  4  cows,  1  yoke  of  steers,  4 
yearling  calves,  18  sheep,  1  sow 
and  pigs,  2  waggons,  1  cutter,  1 
sleigh,  2  ploughs,  1  harrow,  1  cul- 
tivator, 1  straw  cutter,  3  stoves,  2 
dozen  chairs,  4  tables,  5  bedsteads, 
bed  and  bedding,  2  bureaux,!  side 
board,  2  carpets,"  called  goods, 
chattels,  furniture  and  household 
stufi,  without  stating  where  they 
were  situate  or  in  whose  possession, 
was  insufficient  to  pass  the  property 
therein  to  the  mortgagee  ;  but  that 
the  mortgage  was  good  to  pass  what 
was  properly  described.  Hiscott  v. 
Murray,  315. 


CHURCH. 
See  Assault,  2. 


638 


DiaEST  OF  CASES. 


CHURCHWARDENS. 

See  Assault,  2. 

Clergyman — Salary  of- —  Contract 
—  Consideration —  Church  Temp.  Act.'] 
— The  declaration  claimed  from  tlie 
defendants  as  churchwardens  the 
amount  due  the  plaintiff  as  and  for 
his  stipend  or  wages  as  the  incum- 
bent or  minister  of  a  church.  It 
appeared  that  several  resolutions 
were  adopted  in  vestry  as  to  the 
salary  of  the  clergyman,  but  only 
one  subsequent  to  the  defendants' 
acceptance  of  office,  which  related 
to  an  old  balance.  Held^  that  inas- 
much as  the  claim  of  the  plaintiff 
rested  on  a  voluntary  undertaking 
of  the  vestry,  not  founded  upon  a 
consideration  moving  from  plaintiff 
or  rested  upon  any  executed  con- 
sideration of  services  rendered,  and 
that  the  evidence  shewed  no  con- 
tract between  plaintiff  and  defen- 
dants founded  upon  a  consideration 
between  them,  the  defendants  were 
entitled  to  judgment.  Carry  v. 
Wallace  et  al„  372. 

CLERGYMAN. 

Salary  of.]  —  See  Churchwar- 
dens. 


COxMMISSION. 

JSame  of  loitness — Initial  letter — 
Sufficiency  oj — Notice  of  examina- 
tion— Annidling  of.] — Upon  a  com- 
mission to  examine  witnesses,  the 
name  of  one  was  stated  to  be  Wil- 
liam Lansing  FJynn,  and  in  the  re- 
turn of  the  commissioners  they 
stated  they  had  reduced  to  writing 
the  answers  of  William  L.  Flynn. 
Held,  x\oi  to  vitiate  the  commission. 
It  is  not  absolutely  necessary  that 
an  examination  of  witnesses  should 
take  place  upon  the  first  day  ap- 
pointed  therefor,  but  a  notice  an- 
nulling the  first  one,  and  appointing 


a  subsequent  day  for  such  exami- 
nation, held,  sufficient.  Comstoch 
et  al.  V.  Tyrrell  et  al,  173. 


COMMITTEE. 

Of  corporation,  for  tavern  licenses.Jl 
— See  Corporation. 


COMMON  COUNTS. 
See  Contract,  1. 


COMPUTATION. 

Of  ten  per  cent,  upon  arrears  of 
taxes.1 — See  Assessment,  2. 

Of  time  under  a  statute.]  — •  See 
Damages. 


CONDmON. 

On  policy,  proof  of.]-— See  Insur- 
ance, 1,  2. 

Of  bond.] — See  Replevin,  1. 


CONDUCTOR. 
On  Railway,] — See  Railway,  4. 


CONGREGATION. 

Right  of  to  use  of  a  church.] — See 
Assault,  2. 


CONSIDERATION. 

See  Covenant,  2. —  Interpleader, 
2. — Lottery. 

For  guaranty.] — See  Guaranty. 

For  parol  contract.] — See  Con- 
tract, 3. 

For  promissory  note.] — See  Pro- 
missory note,  6. 
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CONTINGENCY. 

In  promissory  note.l — See  Promis- 
sory NOTE,  1. 


CONTRACT. 

JSee  Agreement,  3. — Freight. 

For  payment  after  death  in  lieu  of 
dower  j\ — See  Dower,  2. 

Changing  of — so  as  to  release  sure- 
ty.]— See  Bond,  5. 

For  payment  of  clergyman.] — See 
Churchwardens. 

Relating  to  an  election.] — See  Par- 
liamentary election. 

1 .  Common  counts —  Construction  of 
—Duty  of  court  —  Misdirection.]  — 
One  L.  advertised  for  tenders  for  an 
addition  to  a  store,  intending  to  fur- 
nish the  brick  for  the  work  himself ; 
having  changed  hismind  he  notified 
the  architect  that  the  contractor  was 
to  furnish  the  brick,  and  the  archi- 
tect notified  the  persons  tendering 
by  leaving  a  written  notice  on  his 
desk  where  the  specifications  were 
put  for  their  inspection,  but  no  no- 
lice  of  the  alteration  was  made  in 
the  specification.  The  plaintiff,  it 
was  shewn,  tendered  for  the  work, 
but  the  defendant's  tender  was  ac- 
cepted, and  the  plaintiff  sub-con- 
tracted under  him.  Upon  an  ac- 
tion brought  by  the  sub-con Iractor 
against  the  contractor  for  the  price 
of  the  brick,  the  learned  judge  left 
the  question  on  the  contract  to  the 
jury,  who  found  for  the  plaintiff. 
Upon  a  motion  for  a  new  trial  on 
the  ground  of  misdirection,  held,  1  st, 
that  upon  the  ordinary  reading  of 
the  contract  the  plaintiff  was  bound 
to  furnish  the  brick.  2nd,  that  it 
was  the  duty  of  the  judge  to 
have  construed  the  contract,  it 
being  the  province  of  the  jury  to 
decide  upon  surrounding  facts  and 
circumstances,  if  there  were  any. 


to  vary  it.  A  new  trial  was  ordered 
without  costs,  on  the  ground  that 
the  construction  of  the  contract  had 
been  left  too  much  to  the  jury. 
Ireson  v.  Mason,  475. 

2.  Debenture — —  By-la%o  invalid 

—  Debentures  issued  under,  conse- 
quently void — Statute  to  rectify — Ex- 
penses of — How  far  holder  of  for 
value  bound  to  e^iquire  into  the  by-law 

—  Corporation  responsible  for  darna- 
ges  arising  from  misfeasance  of  their 
officer  —  Pleading  —  Departure  in — 
Demurrer.] — The  first  count  of  the 
declaration  claimed  the  right  under 
an  implied  contract  to  furnish  the 
grading,  grubbing  and  ditching  of 
a  certain  number  of  miles  of  road  of 
the  defendants  in  their  county, 
alleging  that  the  defendants  pre- 
vented the  plaintiffs  from  complet- 
ing the  same.  The  defendants  in 
answer  thereto  pleaded,  thirdly,  the 
agreement  between  the  parties  and 
a  by-law  referred  to  therein,  which 
authorised  the  issue  of  debentures 
to  the  amount  of  £50,000,  and  stated 
that  work  under  this  agreement, 
and  extra  work  under  the  power  to 
order  extra  work,  was  done  to  the 
extent  of  $200,010.  That  the  work 
contracted  to  be  done  by  the  plain- 
tiffs was  reduced  in  quantity  as  the 
contract  permitted,  and  as  reduced 
was  permitted  to  be  done.  That 
the  work  so  done  was  not  part  of 
the  defendants'  ordinary  expendi- 
ture, and  that  there  was  no  rate  or 
by-law  authorising  the  work  or  pay- 
ment other  than  the  one  referred  to 
in  the  plea,  and  that  the  debentures 
issued  under  this  by-law  are  paid 
or  required  for  the  payment  of  work 
actually  done.  Upon  demurrer, 
held,  that  the  plaintiffs  were  bound 
to  take  notice  of  and  to  enquire  into 
the  provisions  of  tbe  by-law  and 
the  sum  limited  to  be  raised  there- 
by, and  taking  the  by-law  and 
agreement  together,  and  construing 
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them  by  the  aid  of  the  decisions  in 
Mellish  V.  The  Town  Council  of 
Brantford,  3  U.  C.  C.  P.  35,  and 
Scott  V.  The  Corporation  of  Peter- 
borough, 19  U.  C.  a.  B.  469,  there 
was  no  contract  to  permit  work  to 
a  greater  amount  than  the  by-law 
mentioned  in  the  plea  provided. 
The  plea  was  therefore  held  good. 
The  second  count  was  for  non-pay- 
ment of  $200,010  in  debentures  for 
work  done  by  the  plaintiffs  in  per- 
formance of  an  agreement,  averring 
that  they  had  performed  the  greater 
part  and  were  ready  and  willing  to 
do  the  remainder.  The  defendants 
pleaded  (fifthly)  that  the  agreement 
mentioned  in  this  count  is  part  of 
the  agreement  set  forth  in  the  third 
plea,  and  that  the  work  had  not 
been  certified  to  or  the  amount  as- 
certained b}^  the  defendants'  engi- 
neer. To  this  the  plaintiffs  replied 
equitably  that  the  engineer's  certi- 
ficate was  not  obtained  through  the 
wrongful  acts  of  the  defendants  in 
collusion  with  the  engineer.  As  a 
further  plea  to  this  count  (21st)  ex- 
cept as  to  $200,010,  as  before,  that 
the  engineer  had  not  certified  work 
beyond  $200,010.  To  this  the 
plaintiff"  replied  equitably  as  be- 
fore, collusion  between  the  defen- 
dants' engineer  and  themselves. 
As  a  further  plea  (23rd)  as  to  14217, 
parcel  of  the  $200,010  claimed  in 
the  second  count,  the  defendants 
pleaded  that  it  was  part  of  the  sum 
they  were  entitled  to  retain  as  a 
per  centage  until  the  final  estimate, 
which  was  not  made  by  the  engi- 
neer. The  plaintiffs  to  this  replied 
equitably,  as  in  the  replication  to 
the  fifth  plea,  that  the  estimate  of 
the  engineer  had  not  been  obtained 
through  the  collusion  of  the  defen- 
dants with  their  engineer.  As  fur- 
ther plea  (24th)  to  this  count  except 
amount  of  all  the  debentures  autho- 
rised by  the  by-law;  that  the  work 
is  included  in  the  plaintiffs'  claim 


in  the  2nd  and  6th  counts,  and  de- 
fendants have  paid  plaintiff"  $195,- 
793  in  debentures  issued  under  the 
by-law,  and  are  liable  to  plaintiffs 
for  the  residue  of  the  work  to  the 
full  amount  of  the  residue  of  the 
debentures ;  and  defendants  have 
no  other  moneys,  debentures,  or  ^ 
funds,  applicable  to  the  payment 
of  plaintiffs'  claim.  Upon  demur- 
rer, held,  that  under  the  decision  in 
Mellish  V.  The  Town  Council  of 
Brantford,  and  Scott  v.  The  Corpo- 
ration of  Peterborough,  the  defen- 
dants were  entitled  to  judgment. 
Wright  et  al.  v.  Corporation  of  Grey, 
479. 

3.  Appeal  —  Parol  contract  for 
puixhase  o/  land — Failure  of  comid- 
eration  paid — Privity  of  contract.'] — 
O.  agreed  to  purchase  from  the  de- 
fendant a  lot  of  land  which,  at  the 
time,  was  subject  to  a  mortgage, 
though  O.  was  not  aware  thereof. 
0.  gave  a  note  to  defendant  for  £30 
on  account  of  the  purchase  money, 
and  afterwards  assigned  by  parol 
his  bargain  to  the  plaintiff",  and  in- 
formed defendant  thereof,  who  ver- 
bally agreed  thereto.  Plaintiff  paid 
the  amount  of  the  note  and  £20  10s. 
in  addition  to  the  defendant.  Since 
the  payment  the  mortgage  has  been 
foreclosed.  The  plaintiff  brought 
this  action  in  the  county  court  to 
recover  back  the  amount  J^id  by 
him,  and  the  jury  found  in  his 
favour.  But  on  motion  in  term 
after  the  sittings,  on  leave  reserved 
at  the  trial,  a  nonsuit  was  moved 
for  and  granted  on  the  ground  that 
there  v/as  no  privity  of  contract  be- 
tween the  plaintiff  and  defendant. 
On  appeal, /ie/cZ,  that  the  considera- 
tion for  the  payment,  if  there  was 
any  binding  contract,  having  failed, 
an  action  against  the  defendant  for 
money  had  and  received  will  lie. 
Gihh,  Plaintiff,  [Appellant,)  v.  David- 
son, Defendant,  (^Respondent,)  588. 
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4.  Contract  to  deliver  loheat  and 
flour  in  Montreal — Loss  and  damage 
of  on  voyage — Nonjoinder  of  party 
interested  as  plaintiff — Nonsuit  — 
Measure  of  damages — Misdirection — 
When  court  will  interfere  on  account 
of.'\ — The  plaintiffs  claimed  from 
the  defendant  damages  for  the  loss 
of  a  quantity  of  wheat  and  flour, 
shipped  at  Southampton,  consigned 
to  the  plaintiffs  in  Montreal.  On 
the  trial,  a  bill  of  lading  was  put  in 
for  12949  bushels  of  wheat,  and  96 
barrels  of  flour,  received  on  ac- 
count of  Van  Every  and  Rumball  of 
Goderich,  to  be  delivered  in  like 
order  and  condition  to  Law,  Young, 
&  Co.,  at  Montreal,  dangers  of 
navigafion  excepted.  It  further 
appeared  that  12598  bushels  of 
wheat  and  96  barrels  of  flour 
were  delivered  in  good  condition  ; 
351  bushels  of  wheat  having  been 
destroyed  by  leakage  of  the  vessel 
which  the  captain  and  mate  swore 
arose  from  a  storm,  but  it  was 
proved  that  the  vessel  was  being 
pumped  out  before  the  wheat  was 
put  in,  and  that  the  captain  complain- 
ed that  she  leaked.  A  letter  was  al  so 
put  in  from  the  defendant  to  the 
plaintiffs,  stating  a  tender  of  the 
damaged  wheat,  and  that  all  except 
100  bushels  had  been  stored  in 
Montreal,  which  quantity  had  been 
thrown  overboard.  It  appeared  in 
evidence  that  VanEvery  and  Rum- 
ball  had  an  interest  in  the  wheat ; 
and  a  nonsuit  was  moved  for  on  the 
ground  of  their  not  being  joined  as 
plaintiffs.  The  judge  at  the  trial 
directed  the  jury  that  the  price  of 
wheat  in  Montreal  at  the  time  of  its 
arrival  was  the  measure  of  damages, 
and  they  found  for  the  plaintiff 
accordingly.  Upon  motion  for  a 
nonsuit,  or  a  new  trial  for  misdirec- 
tion, Jieldf  that  upon  the  conflicting 
evidence  as  to  the  property  in  the 
wheat  the  learned  judge  could  not 
properly  have  nonsuited  the  plain- 
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tiff,  and  that  it  was  properly  left  to 
the  jury.  Meld,  also,  that  the  price 
of  wheat  in  Montreal,  less  the 
freight,  on  its  arrival  there,  was  the 
measure  of  damage  in  the  action, 
but  the  difference  of  the  freight 
being  only  a  few  dollars,  the 
defendants  were  left  to  bring  a 
cross-action  for  the  amount,  rather 
than  disturb  a  just  verdict  for  such 
asmallsum.  A  distinction  is  shewn 
(per  Draper,  C.  J.,)  between  Haine 
V.  Davey,  4  A.  E.  892,  where  a 
verdict  for  a  few  shillings  was  set 
aside  for  misdirection — the  mis- 
direction in  this  case  affecting  only 
a  part — the  verdict  in  substance 
being  right.  Young  et  al.  v.  Laid- 
law,  612. 


CONSIGNEE. 

Of  goods — Placing  in  bonded  ware- 
house, how  far  a  delivery  to.'\ — See 
Interpleader,  3. 


CONSTRUCTION. 

Of  Contract,  lohose  duty.']  —  See 
Contract,  1. 


CONVEYANCE. 

Of  right  of  entry  .I— See  Eject- 
ment, 2. 

By  married  woman. ~\ — See  Eject- 
ment, 3. 

Of  partnership  effects  hy  one  of  a 
firm.] — See  Partnership. 

Of  land  for  taxes.] — -See  Taxes,  3. 


CONVICTION. 

Of  assault  and  hattery.] — See  As- 
sault, 3. 

By  justice  of  the  peace.] — See  Jus- 
tice OF  the  peace,  2. 

VOL.  XIT. 


642 


DIGEST  OF  CASES. 


By  two  magistrates.'] — See  Magis- 
trate. 


CORONER. 

Bond  to  hy  sheriff.'] — See  Reple- 
vin, 1. 


CORPORATION. 

Bound  hy  misfeasance  of  their  offi- 
cer.]— See  Contract,  2. 

Of  a  town — Liability  for  ruhhish 
thrown  into  streets.] — See  Highway, 

By-law — Tamrn  licenses — Com- 
mittee —  Bar-rooms  ■ —  Closing  of.] — 
Held,  that  the  appointment  of  a 
committee  of  the  corporation  for  the 
purpose  of  granting  or  refusing 
tavern  licenses  is  authorised  by 
sub-sec.  1  of  sec.  246  of  the  Muni- 
cipal Corporation  Act.  2ndly. 
That  it  is  within  the  power  and 
scope  of  the  corporation  to  compel, 
by  by-law,  the  closing  of  bar-rooms 
between  certain  hours  of  the  night, 
and  a  by-lawcompelling  their  being 
closed  between  12  p.  m.  and  5  a.  m. 
was  not  deemed  to  be  beyond  their 
power.  3rd.  That  it  was  not  an 
excess  of  authority  to  compel  the 
removal  from  over  the  door  of  such 
houses,  not  licensed  to  sell  liquor, 
of  a  signboard  or  other  notice  of 
such  license  being  granted  them. 
4th.  A  clause  in  a  by-law  which 
cancelled  the  license  of  a  person 
convicted  of  a  penalty  for  the  in- 
fringement of  a  by-law,  held,  to  be 
beyond  the  authority  of  the  corpo- 
ration, and  a  clause  rendering  such 
infringement  a  cancellation  was 
quashed  with  costs.  In  re  Bright 
V.  The  City  of  Toronto,  433. 


COSTS. 

OJ  motion  against  award,] — See 
Award,  2. 


Of  issue  in  law  and  fact — Demur- 
rer— Amendment  after  trial,] — The 
plaintiff  declared  against  the  defen- 
dant as  a  stockholder  in  a  railway 
company,  to  which  the  defendant 
pleaded  and  demurred.  The  issues 
in  fact  were  tried  first,  and  resulted 
in  a  verdict  for  the  plaintiff,  with 
leave  to  defendant  to  move  to  enter 
a  nonsuit,  which  rule  was  taken  out 
the  same  term  in  which  demurrer 
was  set  down  for  argument,  and 
upon  the  latter  being  called  on  for 
argument  the  plaintiff  asked  leave 
to  amend,  which  was  granted  on 
payment  of  costs.  An  amended 
declaration  was  afterwards  served, 
and  the  defendant's  costs  were 
taxed  by  the  master  upon  the  amend- 
ment, when  the  costs  of  the  issues 
of  fact  and  the  rule  nisi  to  enter  a 
nonsuit  were  disallowed.  Upon 
motion  for  revision  in  chambers, 
with  reference  (by  the  judge)  to 
full  court,  held,  that  the  defendant 
was  entitled  to  all  the  costs  of  the 
demurrer  and  application  to  amend, 
and  (the  question  being  a  new  one) 
the  cost  m  chambers,  and  of  this 
application.  Fraser  v.  Hichman^ 
213. 


COUNCIL. 

Municipal.] — See  Municipal. 

County^  duty  of  to  provide  office  for 
registrar.] — See  Registrar. 

COUNTY  COURT. 

See  Trespass,  2. 

1.  Mandamus  —  Judgment.]  — -  A 
judge  of  a  county  court  having  en- 
dorsed upon  a  rule  nisi  before  him 
"  judgment  refused  for  want  of 
jurisdiction, rule  absolute  refused," 
upon  which  decision  a  judgment 
was  entered ;  upon  motion  to  this 
court  for  a  mandamus  to  compel  the 
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judge  to  decide  the  case,  Tield,  that 
while  the  judgment  stood  of  record 
no  proceeding  could  be  directed  by 
the  court,  there  being  no  cause 
pending  before  the  judge.  William- 
son V.  Bryans,  275. 

2.  Jurisdiction  of- — Penalty — Con. 
Stat.  Can.,  cli,  6,  sec.  81.] — Held, 
that  the  county  court  has  jurisdic- 
tion in  an  action  for  the  penalty 
imposed  by  the  81st  section  of  Con- 
stat, of  Can.,  ch.  6,  for  selling 
spirituous  or  fermented  liquors  on 
polling  days.  In  re  The  Judge  of 
the  County  Court  of  the  County  of 
Elgin  in  a  cause  of  Medcalfe  v.  Wid- 
difield,  411. 

COVENANT. 

See  Bond,  4. 

Liahility  of  heir  at  law  on  cove- 
nant of  ancestor. '\ — See  Heir  at  law. 

1 .  Assignment  —  Set-off —  Liqui- 
dated damages.']  —  The  plaintiffs 
being  indebted  to  the  defendant  in 
the  sum  of  $80,000,  and  to  other 
parties  (whether  partnership  or 
individual  debts)  in  an  amount  not 
exceeding  |2, 160,  by  deed  dated 
October,  1859.  in  condsideration  of 
a  release  of  the  debt  of  $80,000,  and 
of  14,000  paid,  assigned  to  defend- 
ant all  their  stock  in  trade,  book 
debts,  and  assets  (except  household 
furniture)  with  a  covenant  on 
defendant's  part  that  he  would 
indemnify  and  save  harmless  the 
plaintiffs  from  alldebtsand  demands 
not  exceeding  the  amount  of  $2,160, 
and  a  fuither  covenant  by  both 
plaintifl^s  and  defendant  for  $4,000 
as  liquidated  damages  for  the  per- 
formance of  the  covenants  on  both 
sides  contained  in  the  deed.  Upon 
an  action  brought  upon  the  covenant 
to  idemnify,  and  reference  to  arbi- 
tration, it  appeared  that  the  defen- 
dant had  paid  plaintifl^s'  liabilities 
to  the  amount  of  $1,857,  and  claimed 


the  sum  of  |356,  he  having  settled 
that  sum  by  setting  off"  the  same 
with  the  creditors  of  the  plaintiffs  to 
whom  said  debts  were  due,  sums  of 
money  due  from  those  creditors  to 
the  plaintiffs,  being  partnership 
debts  due  to  plaintiffs  and  assigned  to 
defendant  by  the  deed  above  stated. 
Held,  that  the  sum  so  set  off  ($356) 
was  not  properly  defendant's  pro- 
perty, and  that  the  plaintiffs  were 
entitled  to  a  verdict  for  that  amount. 
Held,  also,  that  the  sum  of  $4,000 
so  claimed  was  not  a  debt  due  as 
liquidated  damages  upon  each 
breach  of  the  covenant.  Rutherford 
et  al.  V.  Stovel,  9. 

2.  In  chattel  mortgage  —  Given 
without  consideration  to  defraud  ere- 
ditors — Not  void  between  the  covenan- 
tor and  covenantee.'] — Declaration  on 
a  covenant  made  by  the  defendant 
to  the  plaintiff  whereby  he  cove- 
nanted to  pay  the  plaintiff  £37  10s., 
and  interest.  The  defendant  plead- 
ed that  the  covenant  was  contained 
in  a  chattel  mortgage  made  by  him 
at  the  plaintiff's  request,  and  to 
hinder,  defeat  and  defraud  his  cre- 
ditors, and  without  consideration. 
Upon  demurrer,  held,  that  a  cove- 
nant executed  as  above  is  only  void 
as  against  third  parties,  and  not 
between  the  parties  to  it,  the  plain- 
tiff therefore  was  entitled  to  judg- 
ment.   Scohle  V.  Henson,  65. 


CREDITORS. 

Instrument  given  to  defeat  only  void 
as  to  third  parties.] — See  Covenant, 
2. 

Assignment  for  henefit  of] — See 
Interpleader,  2. — Partnership. 

CROWN  LANDS. 

See  Assessment. 

1.  Sale  of— Receipt  for  deposit — ^ 
Certificate  of  sak—^S  Vic,  ch  2  - 
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Consol.  Stat.  Can.,  ch.  22.] — Plain- 
tiff, having  purchased  from  the 
Crown  Land  agent  at  Kingston  the 
premises  in  question  in  this  suit,  in 
proof  of  his  title  thereto  put  in  at 
the  trial  a  receipt  from  the  bank  of 
U.  C,  at  Kingston,  which  stated 
that  the  amount  therein  mentioned 
would  appear  at  the  credit  of  the 
C.  L.  D.  in  the  said  bank  on  lots 
Nos.  24  and  25  in  the  9th  conces- 
sion of  Hinchinbrooke,  being  the 
premises  in  question.  On  this  re- 
ceipt was  endorsed  a  certificate  of 
the  sale  and  terms  thereof,  signed 
by  the  Crown  Land  agent.  Held, 
^  that  under  statute  23  Yic,  ch.  2, 
the  above  receipt  and  certificate 
and  sale  was  a  sufficent  and  legal 
authority  to  the  plaintiff  to  maintain 
an  action  against  a  trespasser  on  the 
lands  so  certified  to  have  been  sold 
to  hira,  and  that  the  17th  section 
thereof  has  a  retrospective  opera- 
tion.    Whiting  V.  KernaTian,  57. 

2.  Bank  receipt — Licence  of  occu- 
pation— Stat.  23  Vic,  ch.  2.'] — In 
an  action  of  ejectment  ihe  plaintiffs 
produced  and  proved  a  receipt  in 
the  following  form :  "  Bank  of 
Upper  Canada,  agencv  at  Goderich, 
July  20th,  1861.  Original  for  the 
depositor,  ^60,20.  Received  from 
AV.  G.  Walker  and  Arthur  Mitchell 
the  sum  of  sixty  dollars  twenty 
cents  for  account  of  the  Crown 
Land  Department,  which  amount 
will  appear  at  the  credit  of  the 
account  with  this  bank  on  the  mill 
reserve  in  the  town  plot  of  Ford- 
wich,  in  the  township  of  Howick. 
Signed  in  duplicate,  &c.,  &>c." 
For  the  defence  a  receipt  in  sub- 
stance the  same,  but  of  prior  date, 
was  proved,  and  it  w^as  contended 
that  the  prior  receipt  shewed  a  prior 
title.  A  letter  from  the  Assistant 
Commissioner  of  Crown  Lands  was 
then  proved  containing  a  passage 
as  follows:    "The  sale  to  Joseph 


Rogers  having  been  cancelled  you 
will  communicate  with  him  on  the 
subject.  The  instalment  paid  by 
Mr.  Rogers  is  not  to  be  re-funded 
because  of  his  neglect  to  build  the 
mill  as  required  by  the  condition  of 
sale,"  and  the  land  was  proved  to 
have  been  subsequently  sold  to  the 
plaintiff  by  auction.  Held,  that  the 
receipt  above  set  out  was  not  a 
sufficient  authority  under  the  statute 
to  maintain  ejectment ;  that  a 
license  of  occupation  under  the 
hand  and  seal  of  the  Commissioner 
of  Crown  Lands  or  a  patent  was 
necessary.  Secondly,  that  the  17tli 
sec,  of  23.  Vic,  ch.  2,  is  only 
retrospective  in  its  operation. — 
Walker  et.  al.  v.  Rogers,  S27. 


CURRENCY. 

Of  dollars  and  cents.l — See  Pro- 
missory NOTE,  5. 


DAMAGES. 

See  Warranty. 

Liquidated.^ — See  Covenant,  1. 

Measure  of  for  loss  of  wheat  on 
voyage.'] — See  Contract,  4. 

By  endorsement  of  writ  for  a  larger 
amount  than  is  due.] — See  Fieri 
Facias. 

Notice  of  claim  j^or  damages  under 
a  statute — Computation  of- — Day  of 
royal  sanction  to  statute  excluded — 
Statute  20  Vic,  ch.  U6.]—Held, 
that  a  notice  of  claim  for  injury 
sustained  by  the  erection  of  a 
bridge,  given  on  the  10th  of  Sep- 
tember, 1857,  under  the  20th  Vic, 
ch.  146,  which  received  the  royal 
assent  on  the  KHh  of  June,  1857, 
and  requires  three  months'  notice 
of  such  claim  to  be  given,  was  suf- 
ficient, and  a  rule  was  granted  com- 
manding the   appointment  of  an 
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arbitrator  thereunder.  In  re  The 
Trustees  of  St.  Andrew^  Church  and 
The  Great  Western  Railway  Com- 
fany^  399. 


DEBENTURES. 
See  Contract,  2. 
For  esplanade,'] — See  By-law. 


DEBTS. 

Goods  not  assessable  when  dehfs  eX' 
ceed  the  value  ofJ] —  See  Assess- 
ment, 1. 

Election,"] —  See  Parliamentary 
election. 


DEED. 
See  Detinue. — Trespass,  3. 
•  Custody  of.] — See  Ejectment,  5. 


DEFAULT. 

On  'bond,  notice  of  to  surety.]^  See 
Bond,  3. 

On  mortgage.] — See  Ejectment, 

1. 

DELIVERY. 

See  Contract,  4. 
Of  goods.]  — See  Goods. 


DEMAND. 

From  school  trustees  under  ^21^  Vic.., 
ch.  64.] — See  School,  2. 


DEMURRER. 
Costs  of] — See  Costs. 
See  Issues  in  law. — Sheriff,  3. 


DEPARTURE. 

In  pleading.] — See  Contract,  2. 


DEPOSIT. 

Receipt  upon  Croivn  land  sale.] — 
See  Crown  lands,  1. 


DESCENT. 
Assets  hy.] — See  Heir  at  law. 


DESCRIPTION. 

Of  goods  in  a,  chattel  mortgage.] — 
See  Chattel  Mortgage. 


DETINUE. 

Detinue —  Deed  —  Detention  of- — 
Agency — Lien  upon  an  executed  con- 
veyance for  unpaid  purchase  money.] 
— Detinue  for  a  conveyance  of  land 
bought  by  the  plaintiff  from  one 
Gilmour.  Pleas  non  detinet,  and 
that  the  deed  was  not  the  plaintiff's. 
Upon  the  trial  certain  letters  were 
put  in  evidence  (extracts  from 
which  are  in  the  statement  of  case 
set  out)  to  show  that  the  defendant 
who  appeared  originally  to  have 
been  the  agent  of  one  Gilmour,  the 
owner  of  the  estate,  was  in  fact  the 
holder  of  the  deed,  and  was  impro- 
perly detaining  it.  Held,  that  upon 
the  facts  and  evidence  the  defen- 
dant was  not  shewn  to  be  acting 
otherwise  throughout  than  as  the 
agent  of  Gilmour,  and  that  if  this 
fact  had  been  left  to  the  jury  they 
ought  to  have  found  for  him ;  this 
not  having  been  done,  a  new  trial 
was  ordered.  Remarks  and  review 
of  authorities  as  to  a  vendor's  lien 
for  purchase  money  upon  an  execu- 
ted conveyance  of  land,  Parker  N. 
StevenSy  81. 
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DEVISE. 
See  Will. 

Devise —  Will — Limitation  of  estate 
over  upon  hankruptci/ — JVot  valid.'] — 
A  testator,  after  devising-  all  his 
real  estate  to  his  daughter,  and  in 
the  event  of  her  death  without  issue 
to  trustees  for  the  benefit  of  his  sis- 
ter's children,  makes  the  following 
bequest:  "Sixthly. — T  will  and  be- 
queath to  Mrs.  Mary  Barker  in  con- 
sideration of  her  long  services  to 
my  late  brother  M.  and  myself,  as 
follows,  viz.,  twenty  pounds  per  an- 
num during  her  life,  to  be  a  charge 
upon  the  VanEvery  or  Mackenzie 
tract  hereinbefore  mentioned.  Se- 
cond.— The  whole  of  my  household 
furniture,bedding,linen  and  kitchen 
utensils.  Third. — During  the  mi- 
nority of  my  aforesaid  daughter 
Sophia  Elizabeth,  the  use  of  my 
present  dwelling-house  and  grounds 
contiguousjviz.  ,the  orchard,orchard- 
field,  meadow-field, and  potatopatch 
immediately  below  the  dwelling- 
house  ;  also  the  use  of  the  driving- 
house,  but  not  the  barn,  to  which 
there  must  be  a  back  yard  and  lane 
allowed  out  of  the  orchard-field. 
But  as  these  several  bequests  are 
intended  for  her  aliment  and  sup- 
port and  not  attachable  by  her  cre- 
ditors, I  declare  that  should  any 
creditor  succeed  in  attaching  any 
or  all  of  them,  that  they  shall  imme- 
diately revert  to  the  general  fund 
of  my  estate  to  be  appropriated  to 
the  use  of  my  said  daughter  Sophia 
Elizabeth."  Upon  a  special  case 
for  the  opinion  of  the  court  upon 
the  clause  above  set  out,  Tield,  that 
the  reversion  over  of  the  chattels  was 
invalid,  and  that  the  devisee  under 
the  will  was  eniitled  to  the  verdict. 
Marij  Barker  v.  Roljph  Davis,  344. 

DISABILITIES. 

Under  an  inheritance.']  —  See 
Ejectment,  3. 


DISTRESS. 

Distress  —  Illegal  —  Tender — Re- 
ceipt— Parol  evidence — Admitted  to 
explain,  hut  not  to  vary  written.] — 
In  an  action  for  a  wrongful  distress 
the  1st  count  claimed  damages  for 
distraining  when  no  rent  was  due. 
2nd  count  for  distraining  more  pro- 
perty than  was  necessary  to  satisfy 
the  rent.  3rd  count,  for  a  distress, 
alleging  a  tender  (and  refusal  to  ac- 
cept) of  a  sufficient  sum  to  cover 
the  rent  due.  4th  count,  alleged  a 
tender  of  all  rent  due  before  any 
distress,  and  a  refusal  to  accept  the 
same,  and  a  subsequent  distress. 
5th  count,  for  wrongfully  depriving 
plaintiff  of  the  use  and  possession 
of  horses,  cattle,  &:c.  It  appeared 
the  plaintiff  held  by  lease  from  the 
defendant  certain  premises  therein 
specified  for  three  years  from  the 
1st  of  October,  1858,  with  rent  paya- 
ble yearly  on  the  1st  of  October. 
The  distress  took  place  under  a 
warrant  dated  the  14th  of  October, 
1861,  which  authorised  the  distrain- 
ing for  $195,  being  one  year's  rent 
to  the  1st  of  October,  1861.  The 
plaintiff  contended  the  rent  was  due 
the  1st  of  October,  and  the  defen- 
dant the  1st  of  March.  The  plain- 
tiff put  in  a  receipt  as  follows  : — 
"  North  Gwillimbury,  March  3rd, 
1860.  Received  of  John  Basker- 
ville  the  sum  of  one  hundred  and 
five  dollars,  it  being  in  full  for  rent 
on  the  farm  he  now  occupies  up  to 
date,"  and  the  following  admission : 

I  admit  Mr.  Bouchier  paid  me  at 
various  times  between  March  and 
May,lS61,  one  hundred  and  ninety- 
five  dollars  for  John  Baskerville  for 
rent  of  the  place  he  held  from  me." 
A  tender  of  $113  in  bank  bills  was 
also  proved  by  plaintiff  to  have  been 
made  in  October,  1860,  and  a  tender 
of  a  similar  sum  in  October,  1861, 
and  refusals  to  accept  the  same  on 
each  occasion.  A  witness  for  the 
defence  proved  another  distress  to 
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have  been  made  in  March,  1860, 
upon  which  occasion  the  payment 
proved  by  the  receipt  above  set  out 
was  made.  It  was  sworn  that  it 
was  in  fall  up  to  October,  1859. 
The  jury  having  found  for  the  plain- 
tiff on  the  2nd  and  4th  counts,  a 
rule  was  obtained  to  enter  a  non- 
suit upon  leave  reserved,  or  for  a 
new  trial  for  misdirection  in  allow- 
ing the  evidence  of  the  bailiff  to 
prevail  over  the  receipt,  and  direct- 
ing that  a  tender  in  bank  bills  was 
sufficient.  Held,  that  parol  evi- 
dence was  admissible  to  explain 
the  circumstances  under  which  the 
receipt  of  March,  186J,  was  given, 
but  not  to  vary  or  control  it,  there- 
fore a  nonsuit  could  not  be  entered. 
2ndly,  that  the  evidence  of  the 
bailiff  was  entitled  to  prevail  over 
vague  and  indefinite  conversation 
in  which  defendant  was  alleged  to 
claim  rent  over  the  three  years,  and 
that  the  evidence  of  tender  was  also 
admissible.  A  new  trial  was  there- 
fore ordered.  Basherville  v.  Doan, 
127. 

DISTURBANCE. 
In  a  church.l — See  Assault,  2. 

DIVISION  COURT. 

See  Trover. — Warranty. 

1 .  Transcript  of  judgment  —  Fx.  fa. 
tacZs.] — A.  having  obtained  a  judg- 
ment in  one  of  the  division  courts 
in  the  county  of  Welland,  in  order 
to  issue  a  fi.  Ja.  lands,  caused  a 
transcript  thereof  to  be  made  by  the 
clerk  of  the  said  court,  and  under 
his  seal  of  office,  which  he  caused 
to  be  filed  in  the  county  court  in 
supposed  compliance  with  the  mode 
required  by  Consol.  Stat.  U.  C,  ch. 
19,  sec.  142,  but  said  transcript  did 
not  state  that  a  fi,  fa.  goods  had  is- 
sued and  been  returned.   Held,  un- 


der the  provisions  of  the  statute,  in 
order  that  a  fi^fa.  lands  may  issue, 
there  must  be  a  record  of  the  judg- 
ment on  which  it  is  founded,  and 
for  this  purpose  it  points  out  a  mode 
by  which  a  divison  court  judgment 
for  the  sum  of  $40  or  upwards  can 
be  made  a  judgment  of  record,  and 
in  this  case  the  transcript  being  in- 
formal the  record  was  a  nullity,  and 
therefore  that  a  fi.  fa.  lands  could 
not  issue  thereon.  Farr  v.  Eohins, 
35. 

2.  Division  court — Trespass — No- 
tice of  Action — Venue — Writ  ofpro- 
Mbition — Con.  Stat,  of  Can.,  ch.  19, 
sees.  192,  193.] — Held,  that  a  plain- 
tiff in  a  division  court  suit  who,  on 
an  attachment' against  the  goods  of 
A.,  indemnified  the  bailif!  for  seiz- 
ing, and  subsequently  on  an  execu- 
tion in  the  same  suit,  for  selling  the 
goods  of  B.,  was  not  entitled  to 
claim  the  protection  of  the  statute 
(Con.  Stat.  Can.,  ch.  19,  sees,  192, 
and  193)  in  an  action  of  trespass, 
either  as  to  venue  or  notice  of  action, 
and  that  he  was  not  entitled  to  a 
writ  of  prohibition.  Bollery  v.  Wha- 
ley  et  al.,  105. 

DOLLARS  (AND  CENTS.) 

Evidence  oj  value.'] — -See  Promis- 
sory NOTE,  5. 


DOWER. 

1.  Doioer — Pleading — Estoppel  — 
Joint-tenant — Evidence.] — Dower, 
the  demandant  claiming  through 
seisin  of  her  husband.  Pleas  1.  JSfe 
unques  seisie  que  dower,  2. 
unques  accouple.  3.  That  deman- 
dant and  her  husband  were  both 
aliens  born,  and  not  naturalised  be- 
fore he  sold.  The  loss  of  most  of 
the  deeds  affecting  the  title  was 
proved  (or  rather  presumed)  from 
the  burning  of  the  house  of  the 
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owner  in  fee,  but  a  deed  was  proved 
to  the  demandant's  husband  and 
brother  as  joint  tenants,  by  produc- 
tion of  a  memorial  from  the  registry 
office,  and  the  death  of  the  deman- 
dant's husband  before  his  brother, 
and  co-joint  tenant,  was  also  proved. 
Upon  a  motion  to  enter  a  nonsuit, 
(a  verdict  for  the  plaintiff  having 
been  entered,)  held,  the  demandant 
could  not,  without  specially  plead- 
ing It,  rely  upon  the  tenants  being 
estopped  by  taking  a  conveyance 
from  her  husband  after  marriage, 
nor  from  shewing  that  the  seisin  of 
the  demandant's  husband  was  as 
joint  tenant  with  his  brother,  and 
that  he  died  first.  2.  That  secon- 
dary evidence  of  the  loss  of  the 
deeds  was  admissible.  3.  That  the 
death  of  one  of  the  joint  tenants 
during  their  joint  seisin  passed  the 
title  to  the  co-joint  tenant  free  from 
dower  of  the  deceased  joint  tenant's 
widow.    HasMll  v.  Fraser,  383. 

2.  Dower — Marriage  settlement — 
In  fancy  of  loife — Loioer  Canada — 
Contract  for  payment  after  death  of 
husband — Binding  in  Lower  Canada 
not  in  Upper  Canada.'] — In  an  action 
of  dower  the  tenant  set  up  as  a  de- 
fence a  marriage  settlement  entered 
into  by  the  demandant  with  her 
husband,  to  which  her  father  and 
mother  were  parties,  she  being  at 
the  time  under  the  age  of  twenty- 
one  years,  in  Lower  Canada,  by 
which  it  was  agreed  that  she  should 
receive  £300  upon  the  death  of  her 
husband,  and  £100  per  annum,  in 
sums  of  £50  half-yearly,  alleging 
also  that  these  respective  sums  had 
been  paid  her  during  her  widow- 
hood. It  was  proved  in  evidence 
that  this  contract  was  a  binding 
one  in  T^ovver  Canada,  and  by  regis- 
tration there  became  the  first  charge 
upon  the  estate  of  the  demandant's 
husband,  whether  owned  at  the 
time,  or  acquired  after  marriage. 


Held,  that  such  a  settlement  was 
not  binding  in  Upper  Canada,  and 
was  consequently  no  bar  to  the 
action.    Fisher  v.  Jameson,  601. 

EJECTxMENT. 

>S'ee  Building  society.— Mortgage. 
—Will. 

1.  Ejectment — Mortgage — Posses- 
sion— Right  of  till  default  in  proviso 
of  mortgage — Heirs  at  laio — Their 
right  to  bring  ejectment — Executors.'] 
—One  D.  B.  O.  F.  being  the  owner 
of  certain  land  mortgaged  it  in  fee 
to  the  T.  &  L.  Co.,  with  a  proviso 
or  condition  that  until  default  he 
should  remain  in  possession.  Upon 
his  death  (the  plaintiffs)  his  heirs 
at  law,  during  the  currency  of  the 
mortgage,  brought  ejectment  to  re- 
cover possession  from  a  tenant,  no 
default  having  been  made  in  the 
mortgage.  Held,  that  the  proviso 
for  remaining  in  possession  until 
default  made,  would  entitle  the 
mortgagor  to  bring  ejectment,  but 
that  the  right  of  action  descended 
to  the  executors  and  not  to  the 
heirs  at  law,  therefore  the  defen- 
dant was  entitled  to  recover.  Ford 
et  al.  V.  Jones,  358. 

2.  Ejectment — Prescription —  Con- 
veyance oj  right  of  entry —  Con.  Stat.] 
— The  claimant  set  up  title  under 
deed  from  patentee  of  the  Crown, 
dated  16th  March,  1842.  The  de- 
fendant claimed  by  21  years'  pos- 
session. It  was  proved  foY  the  de- 
fence that  defendant  and  his  father 
had  worked  on  the  lot  in  question 
since  1833;  that  they  put  up  a 
house  on  the  lot  in  1840,  or  41 ; 
that  previously  they  had  been  in 
possession,  and  claimed  it  as  de- 
fendant's land.  It  was  a  wild  lot 
when  they  took  possession  thereof: 
defendant's  father  •  bought  it  at  a 
government  sale  at  Hamilton,  stat- 
ing he  bought  it  for  his  son.  In 
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reply,  a  letter  was  proved  from  the ' 
defendant  to  T.  C,  dated  22nd 
May,  1846,  in  which  he  stated  he 
would  not  lease  or  leave  the  land 
in  question  until  he  was  paid  for 
his  improvements,  complaining  of 
the  value  put  upon  the  lot.  It  was 
proved  T.  C.  was  assistant-secre- 
tary of  the  Church  Society,  and 
had  since  died.  Also,  that  plain- 
tiff first  knew  the  defendant  was 
in  possession  in  1845.  The  jury 
found  for  the  defendant.  On  motion 
for  new  trial,  held,  that  the  defen- 
dant, being  in  possession  at  the 
dale  of  the  deed  to  the  plaintiff, 
(16th  March,  1842,)  nothing  passed 
to  the  plaintiff  by  that  deed,  as  the 
statute  of  this  province.  Con.  Stat. 
U.  C,  authorising  the  conveyance 
of  a  right  of  entry  was  not  then 
passed.  BisTiojpof  Toronto  v.  Cant- 
welly  607. 

3.  Conveyance  hy  married  woman 
— Certificate — Disabilities  —  Statute 
of  Limitations — Con.  Stat.  U.  G.,ch. 
88,  sees.  45  and  47.'] — Ejectment. — 
The  plaintiff  claimed  as  heir-at-law 
of  Eliza  Farquharson,  (his  mother,) 
who  was  the  patentee  of  the  lot  in 
question,  un(Jer  a  patent  issued  the 
13th  of  August,  1836.  It  appeared 
that  John  Farquharson,  plaintiff's 
father,  died  in  April,  1850,  and  his 
mother,  the  patentee,  about  two 
years  before.  The  defendant  claim- 
ed under  a  deed  from  the  patentee 
and  her  husband,  dated  in  1839, 
and  by  length  of  possession,  he 
having  been  in  possession  since 
1836.  This  writ  was  issued  the 
10th  September,  1861.  The  learn- 
ed judge  having  ruled  in  plaintiff's 
favour,  upon  motion  for  a  nonsuit, 
heldj  that  the  death  of  the  patentee 
prior  to  that  of  her  husband,  and 
within  twenty  years  after  the  right 
of  action  accrued,  brought  the  case 
within  the  47th  section  of  Con.  Stat, 
of  U.  C,  ch.  88,  and  that  both  the 
82 


periods  of  twenty  and  ten  years 
therein  allowed  to  bring  the  action 
having  expired  before  the  issue  of 
the  writ  the  defendant  was  entitled 
to  judgment.  Tlie  deed  proved  by 
the  defendant  not  having  be'en  pro- 
perly executed,  and  a  certificate 
not  having  been  endorsed  according 
to  the  state  for  barring  the  title  of 
a  married  woman,  held,  invalid. 
Murray  Farquharson  v.  Joseph  Mor- 
roiv,  311. 

4.  Taxes — Sale  for — Treasurer's 
warrant.'] — Ejectment  for  village 
lot  4,  south  side  of  Catharine  Street, 
village  of  Ingersoll,  part  ot  No.  10, 
in  broken  front  concession  of  North 
Oxford.  The  plaintiff  shew^ed  a 
clear  title  through  the  patentee  of 
the  Crown;  the  defendant  claimed 
through  a  purchaser  at  sheriff's  sale 
for  taxes.  It  appeared  that  the 
village  of  IngersoJl  comprises  parts 
of  two  townships,  called  North  and 
West  Oxford;  of  West  Oxford  it 
contains  a  park  lot  5,  which  is  sub- 
divided into  village  lots,  By  the 
treasurer's  warrnnt  dated  in  June, 
1860,  there  appeared  to  be  two  vil- 
lage lots  4  south  of  Catharine  Street, 
in  arrear  for  taxes,  one  being  in 
arrear  for  the  year  1854  only,  the 
other  for  1854,  1855,  and  1858. 
The  sheriff  sold  both,  but  only  con- 
veyed the  one  in  dispute  in  this 
action  to  the  purchaser.  Upon  a 
special  case,  held,  that  the  warrant 
did  not  sufficiently  define  the  lot 
to  be  sold,  (although  he  had  assum- 
ed it  to  be  the  one  in  question  in 
this  action,)  and  the  plaintiff  was 
entitled  to  recover.  Toionsend  v. 
jElliot  et.  al.,  217. 

5 .  Deeds —  Thirty  years  old —  Cus- 
tody o/.] — In  an  action  of  eject- 
ment, the  plaintiffs  claimed  title 
through  two  deeds,  over  thirty 
years  old,  in  proof  of  which  they 
shewed  one  to  have  come  from 
the  custody  of  the  former  owner's 
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agent,  and  the  other  to  have  been 
produced  under  a  written  order 
from  the  agent.  On  motion  against 
the  verdict  on  the  ground  that  they 
were  not  proved  to  have  come  from 
the  proper  custody,  held^  that  the 
evidence  was  sufficient,  without 
calling  the  agent  who  had  had 
charge  of  them.  Cooh  et  al.  v. 
Christie^  517. 

6.  Sheriff  a  deed — Right  to  main- 
tain action  under. '\ — Ejectment.— 
Plaintiffs  claimed  title  by  sheriff's 
deed,  dated  the  3rd  of  January, 
1862.  The  writ  was  tested  the 
17th  of  March,  18G2.  On  the  trial 
it  was  proved  that  though  the  sale 
took  place  long  previously  to  the 
issuing  of  the  writ  the  sheriff's 
deed  was  not  executed  till  a  few 
days  before  the  trial.  It  was  ob 
jected  that  at  the  time  the  action 
was  commenced  the  plaintiffs  had 
no  title.  Verdict  for  plaintiff  with 
leave  to  defendant  to  move.  On 
motion  held  that  although  a  sheriff's 
deed  relates  back  to  the  day  of  sale 
for  the  purpose  of  defeating  inter- 
mediate-conveyances ;  still  the  ven- 
dee cannot  bring  ejectment  until 
the  execution  thereof.  Gaviller  v. 
Beaton,  519. 

7.  Appearance — Defence  —  Notice 
limiting — Issue  hook — Not  ice  of  trial.  ] 
— In  an  action  of  ejectment,  held, 
that  the  claimant  is  entitled  to  set 
up  any  number  of  conveyances  from 
the  grantee  of  the  Crown  of  respec- 
tive portions  of  the  land  claimed, 
such  bein^-  but  one  mode  of  title 
set  up.  When  an  appearance  was 
entered  for  the  defendant,  and  im- 
mediately after  the  plaintiff  made 
up  and  served  the  issue  book,  to- 
gether with  notice  of  trial,  and  sub- 
sequently, within  four  days  after 
appearance,  the  defendant  gave  no- 
tice limiting  his  defence,  which 
notice  did  not  appear  upon  the 
issue  book  or  record,   held,  that 


the  notice  of  trial  was  irregular,  as 
the  notice  limiting  the  defence  if 
given  within  four  days  after  appear- 
ance was  regular,  and  should  appear 
on  the  issue  book,  and  be  served 
together  with  notice  of  trial.  Thomas 
Grimshaw  v.  Josiah  0.  White,  Ca- 
tJiarine  White,  and  Zaccheiis  White, 
521. 

8.  Lease  —  Landlord —  Tenant — 
His  right  to  set  up  a  subsequent  lease 
to  a  third  party — Upon  ejectment 
brought  to  recover  possession  of 
premises,  the  lease  under  which 
defendant  held  having  expired,  the 
defendant  sought  to  set  up  a  lease 
from  plaintiff  to  a  third  party  to 
commence  at  the  expiration  of  his 
lease,  contending  that  the  lessee 
under  that  lease  was  entitled  to 
possession,  held,  that  the  defendant 
could  not,  as  between  himself  and 
his  landlord,  set  up  the  rights  of  a 
third  party,  but  that  he  must  give 
up  possession,  in  accordance  with 
the  terms  of  his  lease,  to  his  land- 
lord.   Fox  V.  Macaiday,  298. 

9.  Mortgage — Judgment  recovered 
— Sale  upon  fi.  fa.  lands — Purchaser 
— His  right  to  possession  as  against 
mortgagor.~\ — Defendant  being  the 
owner  of  certain  pro'perty  mort- 
gaged it  to  a  building  society, 
the  plaintiff  (with  two  others)  hav- 
ing recovered  a  judgment  against 
the  defendant,  towards  satisfaction 
thereof  sold  under  a  fi.  fa.  lands 
the  premises  in  question  in  this 
suit  which  this  plaintiff  purchased. 
Default  having  been  made  in  the 
mortgages  to  the  building  society 
they  advertised  and  sold.  Upon 
ejectment  brought  it  was  contended 
that  the  mortgage  and  sale  by  the 
building  society  prevented  the  sale 
under  the  fi.  fa.  from  operating. 
Held,  that  the  sale  under  the  fi.  fa. 
passed  all  the  interest  both  legal 
and  equitable  of  the  mortgagor, 
and  that  as  against  him  the  plain- 
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tiff  was  entitled  to  recover.  Fishen 
V.  McMuUen,  85. 

10.  Tenancy  Notice   of  title — 

Admission  of  tenancy  therein — Estop- 
pel— Written  receipt — Parol  evidence,'] 
— Ejectment  for  lots  15,  13,  and 
north  half  of  12,  in  the  2nd  conces- 
sion of  Sandwich.  The  defendant, 
in  his  notice  of  title,  besides  deny- 
ing the  claimants'  title,  claimed 
title  in  himself  as  their  tenant. 
The  plaintiffs,  under  this  notice 
of  defence,  claimed  that  the  defen- 
dant was  thereby  debarred  from 
disputing  their  title  as  landlord, 
and  proved  a  receipt  for  rent  in 
full  to  the  31st  of  March,  1861. 
This  action  was  commenced  on  the 
12th  of  October,  1861-  The  defen- 
dant, in  reply,  proved  his  tenancy 
commenced  in  May,  and  that  one 
of  the  plaintiffs  in  April,  1861, 
while  visiting  the  farm,  expressed 
•his  satisfaction  as  to  its  state,  and 
told  him  he  wished  him  to  remain 
on.  The  jury  having  found  for 
the  plaintiffs,  and  that  the  defen- 
dant was  their  agent  on  the  pre- 
mises, on  motion  for  a  new  trial, 
held,  that  the  direct  evidence  of 
the  commencement  of  the  tenancy 
in  May  was  entitled  to  greater 
weight  than  a  receipt  dated  the 
30th  of  March,  for  rent  up  to  date, 
and  that  the  case  of  Cartwright  v. 
McPherson,  (20  U.  C.  Q.  B.  251,) 
upon  which  the  plaintiffs  relied, 
did  not  relieve  the  plaintiffs  from 
the  proof  of  the  determination  of 
defendant's  tenancy,  although  it 
was  evidence  to  estopp  defendant 
from  denying  that  he  was  plain- 
ti  fis'  tenant.   Colhy  et  al.  v.  Wall,  95. 

1 1 .  Notice  of  title — Admission  of 
ownership  hy  plaintiff —  Entitled  to 
verdict  thereon.'] — Ejectment  for  part 
of  the  south-east  quarter  of  lot  num- 
ber 10,  in  the  13th  concession  of 
Scugog,  described  by  metes  and 
bounds.    The  defendant  appeared 


and  defended  for  part  of  the  south- 
west quarter  of  lot  10.  The  plain- 
tiff claimed  title  by  notice  under 
deed  from  Asa  and  Jefferson  Burke. 
The  defendant,  besides  denying  the 
title  of  the  plaintiff,  claimed  "  the 
said  land  mentioned  in  the  said 
writ,  as  part  of  the  south-west  quar- 
ter of  lot  number  ten,  in  the  13th 
concession  of  the  township  of  Scu- 
gog, by  virtue  of  a  deed  from  Asa 
Burke."  Upon  an  admission  at 
the  trial  of  the  respective ' owner- 
ships by  the  plaintiff  of  the  south- 
east quarter,  and  the  defendant  of 
the  south-west  quarter,  the  judge 
(^Richards,  J.)  ruled  that  the  plain- 
tiff was  entitled  to  the  verdict. 
Upon  motion  for  a  new  trial,  held^ 
that  the  defendant's  notice  amount- 
ed to  surplusage,  and  that  the  plain- 
tiff being  admitted  to  be  the  owner 
of  any  part  of  the  south-east  quar- 
ter was  entitled  to  the  verdict.  Re- 
marks and  review  of  cases  as  to  the 
object  of,  and  practice  in,  actions 
of  ejectment.  Lundy.  Savage,  and 
Lund  V.  JSfeshitt,  143. 


ELECTION. 

Parliamentary  debts  contracted  in.] 
— See  Parliamentary  election. 


ENDORSER. 

On  promissory  note,  release  off]-— 
See  Promissory  note,  2. 

Action  hy  on  promissory  note.] — -- 
See  Promissory  note,  4. 


ENDORSEMENT. 

Of  fieri  facias.] — See  Fieri  facias. 

Of  promissory  note  without  value.] 
— See  Promissory  note,  3. 
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ENGAGEiMENT. 

Under  an  agreement  for  employ- 
ment.] — See  Agreement,  2. 


EQUITABLE  (PLEA.) 
To  action  on  bond.'] — See  Bond,  7. 


ESPLANADE. 
See  By-law. 


ESTATE. 

Legal  (in  a  mortgage^  assignmeiit 
q/".] — See  Assignment. 


ESTOPPEL. 

See  Bill  of  exchange,  I . 
1. — Ejectment,  10. 


EVICTION. 
See  Bond,  4. 


Dower, 


EVIDENCE. 

See  Ejectment,  10. — Lottery. — • 
Promissory  note,  1,  3. — Rail- 
way, 1. — Slander,  1. — Bond,  4. 
— Trespass,  1. — Justice  of  the 
peace,  2. 

On  an  indictment  for  arson.']— See 
Arson. 

Under  plea  ofnul  tiel  agard.] — See 
Bond,  2. 

Secondare/  of  loss  of  deeds.] — See 
Dower,  1. 

Of  custody  of  deeds.] — See  Eject- 
ment, 5. 


Parol  —  of  consideration.]  —  See 
Guaranty. 

Of  value  of  dollars  and  cents  in 
United  States.] — See  Promissory 
note,  5. 

Of  protest,] — See  Promissory 

NOTE,  4. 


EXAMINATION. 

Of  iDitness  under  commission.] — 
See  Commission. 


EXECUTION. 

Of  sheriff'' s  deed  under  sale,  neces- 
sary to  maintain  ejectment.]  —  See 
Ejectment,  6. 


EXECUTORS. 

AS'ee  Administratrix.— Interplead- 
er, 4. 

Their  right  to  hring  ejectment.] — 
See  Ejectment,  1. 

Liability  of,  for  support  of  widow 
of  testator.]— See  Husband  and  wife. 

Prolate — Action  hy  two —  Goods  in 
possession  of  one.] — Held,  that  an 
action  can  be  maintained  by  two 
or  more  executors  for  the  goods  of 
a  testator  where  probate  is  only 
issued  to  one,  or  goods  taken  out 
of  the  possession  of  one  of  them, 
possession  of  one  being  possession 
of  all.    Bryce  et  al.  v.  Beattie,  409. 


FATHER. 

Action  of  seduction  not  maintain' 
able  by  mother  during  lifetime  of.]-" 
See  Seduction,  1. 
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FIERI  FACIAS. 

Lands^  under  a  division  court  judg- 
ment.']— See  Division  court,  1. 

Sale  of  mortgagor'' s  interest  under. 1 
See  Ejectment,  9. 

FIERI  FACIAS. 

See  Railway,  1. 

LandsJ] — See  Judgment,  1. 

Execution  of  Inj  sJieriff  against  a 
railway.] — See  Railway,  2. 

Endorsement  of— for  larger  amount 
than  due — Damage  thereby — Plead- 
ing malice — allegation  of.] — Defend- 
ant being  the  attorney  of  certain 
persons  who  registered  a  judgment 
against  the  plaintiff,  caused  a  writ 
of fi.  fa.  to  be  issued,  endorsed  to 
levy  a  much  larger  sum  than  actually 
remained  due  on  the  said  judgment 
so  recov^ered  as  aforesaid,  the  said 
judgment  debtor  (the  now  plaintiff  ) 
having  paid  a  large  sum  on  account 
thereof  which  he  (the  plaintiff  here- 
in) alleged  the  defendant  hereto 
well  knew.  The  second  count  in 
•the  declaration  set  out  the  above 
facts,  but  did  not  shew  that  any 
damage  resulted  to  the  plaintiff  by 
reason  of  such  endorsement  on  said 
writ.  On  demurrer,  held,  that  the 
endorsement  for  a  larger  amount 
than  was  actually  due  was  not  per 
se  an  injury  to  the  plaintiff,  it  not 
being  shewn  that  more  goods  were 
seized  than  was  necessary  to  satisfy 
the  amount  actually  due.  2nd. 
That  the  declaration  should  contain 
an  allegation  that  the  acts  com- 
plained of  were  done  maliciously 
and  without  reasonable  and  proba- 
ble cause.    Barber  v.  Daniell,  68. 


FORECLOSURE. 
See  Indictment, 


FORM. 

Of  bill  of  exchange.'] — See  Bill 
OF  Exchange,  2. 

Of  notice  of  action  to  a  justice  of 
the  peace.]  —  See  Justice  of  the 
Peace,  1. 

Of  notice  of  protest.] — See  Promis- 
sory note,  2. 


FRAUD. 

On  insurance  company.] — See  In- 
surance, 2. 

FREEHOLD. 

Property  in  use  of  Croiun  not  as- 
sessable.]— See  Assessment,  8. 


FREIGHT. 

Varied  by  contract — Harbour  dues.] 
— A.  having  entered  into  an  engage- 
ment with  B,  to  carry  goods  from 
Liverpool  to  Hamilton  for  a  certain 
sum  per  ton  of  40  cubic  feet  (as  per 
agreement  set  out  in  statement  of 
case)  transhipped  them  at  M.,  a  port 
on  the  line  of  route,  where  harbour 
dues  were  charged,  and  sent  them 
by  rail  from  there.  Upon  an  action 
brought  for  the  harbour  dues  thus 
charged,  and  paid  by  A.,  held,  that 
their  contract  being  to  deliver  the 
goods  at  so  much  per  ton,  B.  was 
entitled  to  have  them  delivered  at 
that  price  free  of  all  expenses.  Pd- 
monstone  et  al.,  (Defendants,)  Appel- 
lants, V.  Young,  et  al.,  (Plaintiffs,') 
Respondents,  437. 


GOODS. 

See  Interpleader,  1,  3. 

Taken  out  of  possession  of  one  exe- 
cutor, action  by  two.] — See  Execu- 
tors. 
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Sale  of — Their  removal — Delivery 
—  Change  oj  j)ossession  —  Chattel 
Mortgage  Act — Oonsol.  Stats.  If.  C, 
ch.  45.]— Plaintiff,  on  31st  May, 
1861,  purchased  and  paid  for  a  car- 
riage from  one  F.,  a  carriage  maker, 
for  $175,  but  did  not  remove  it  from 
the  shop.  Shortly  after,  plaintiff's 
wife  saw  another  carriage  in  the 
course  of  building  which  she  pre- 
ferred, and  it  was  agreed  that  the 
plaintiff  should  have  it  if  he  chose/ 
upon  payment  of  an  additional  sum, 
the  one  first  purchased  to  be  his,  if 
he  did  not  take  the  other.  At  the 
time  of  the  sale,  the  defendant,  as 
sheriff,  held  an  execution  against 
the  goods  of  F.,  of  which  he  (F.) 
had  notice,  and  another  one  was 
placed  in  his  hands  subsequently 
to  the  sale  to  plaintiff.  F.  carried 
on  business  as  usual,  notwithstand- 
ing these  executions,  and  an  actual 
seizure  did  not  take  place  till  the 
11th  of  June,  1861.  Held,  that  the 
plaintiff,  having  left  the  carriage  in 
the  vendor's  hands  more  than  a 
reasonable  time  for  the  removal 
thereof,  the  sale  came  within  the 
provisions  of  the  Chattel  Mortgage 
Act,  ConsoL  Stats.  U,  C,  ch.  45, 
and  there  being  no  delivery,  follow- 
ed by  an  actual  and  continued 
change  of  possession,  nor  any  bill 
of  sale  filed,  in  accordance  with 
that  act,  the  property  remained  in 
F.'s  hands,  liable  to  seizure.  Sem- 
hle,  ^QX Draper,  C.  J.,  that  had  plain- 
tiff" removed  the  property  at  the 
lime  of  sale,  the  sheriff  could  not 
have  followed  it.  Carruthers  v. 
Reynolds,  Esq.,  Sheriff,  596. 


GUARANTY. 

Consideration — Parol  evidence.  ] — 
Upon  an  action  brought  on  a  guar- 
anty for  the  payment  of  two  promis- 
sory notes  given  in  payment  for 
land,  the  following  guaranty  was 


given  in  evidence:  —  *' I  hereby 
guarantee  to  T.  P.,  or  bearer,  the 
collection  of  two  notes  hereunto  at- 
tnchi'd,  said  notes  are  dated  as  fol- 
lows, (they  are  then  set  out,)  I  here- 
by agree  to  pay  all  costs  that  may 
occur  in  the  collection,  and  the  said 
T.  P.,  or  bearer,  agrees  if  the  said 
notes  cannot  be  collected  from  A. 
H.  B.,  the  maker  of  said  notes,  by 
the  said  J.  B.  paying  the  notes  and 
costs,  to  transfer  the  judgment  to 
him,  or  if  the  said  J.  B.  considers 
best,  may  re-place  the  said  notes 
by  other  notes,  subject  to  approval." 
Held,  not  to  contain  a  sufficient  con- 
sideration on  its  face,  and  parol 
evidence  not  being  admissible  to 
prove  the  consideration,  that  it  was 
void.    Perrin  v.  Bingham,  306. 


HARBOUR  DUES. 

See  Freight. 


HEIR-AT-LAW. 

See  Ejectment,  1. 

Liability  on  covenent  of  ancestor — * 
Legal  assets  hy  descent — Pleading.'] — 
Declaration,  against  defendants  as 
heirs-at-law  of  J.  A.,  who  died 
seised  of  lands,  on  a  covenant  of  J, 
A.  to  pay  money,  averring  that 
there  is  no  personal  representative 
of  J.  A.  The  defendants  pleaded 
riene  per  descent.  The  plaintiffs 
replied  that  the  equity  of  redemp- 
tion in  fee  of  the  said  lands  subject 
to  a  certain  mortgage  to  A.  B.  des- 
cended on  defendant.  On  demur- 
rer, held,  insufficient  for  not  shew- 
ing legal  assets  in  defendants.  Ry- 
mal  V.  Ashhury  et  al.,  339. 

HIGH-WATER  MARK. 
See  Trespass,  3. 
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HIGHWAY. 

Levelling  thereof — Damage  done 
hy — Corporation — Liability  of  for.'] 
— The  pJaintiff  claimed  damages 
from  the  defendants  for  a  breach  of 
duty  in  allowing  and  permitting 
dirt  and  rubbish  to  be  thrown  or 
put  upon  a  lane  or  public  highway 
upon  which  his  premises  abutted. 
It  appeared  in  evidence  that  the 
damage  complained  of  was  occa- 
sioned by  the  filling  in  and  levell- 
ing a  hollow  in  the  lane,  by  means 
whereof  the  plaintiff's  fence  was 
pressed  inwards,  the  filling  in  being 
done  by  private  individuals  throw- 
ing dirt  and  rubbish  thereon.  Held, 
1st,  that  the  levelling  and  filling  in 
of  streets  by  the  defendants  was  a 
matter  for  their  own  dis^cretion  or 
judgment  under  the  Consol.  Slat, 
of  U.  C,  ch.  54.  2nd,  that  the  mere 
act  of  a  wrong-doer  in  throwing 
rubbish  upon  a  public  highway, 
and  thereby  causing  injury  to  a 
private  individual,  was  not  a  breach 
of  duty  for  which  the  defendants 
would  be  liable.  Buchanan  v.  The 
Town  of  Gait,  73. 


HUSBAND  AND  WIFE. 

See  DowER,  2. 

Husband  and  wife — Mutual  sepa- 
ration of — Support  of  iDife — Pledge 
of  husband^ s  credit.^ — In  an  action 
brought  by  A.  against  the  executors 
of  B.  for  necessaries  furnished  to 
B.'s  wife,  it  appeared  in  evidence 
that  there  had  been  a  separation  by 
mutual  consent,  and  an  agreement 
or  memorandum  in  writing  was  put 
in  tending  to  shew  it.  The  jury 
having  found  for  the  plaintiff,  the 
court  refused  to  disturb  the  verdict, 
being  of  opinion  that  the  separation 
having  been  found  to  be  voluntary 
without  the  wife  having  an  adequate 
support,  she  was  entitled  to  pledge 


her  husband's  credit.  Tait  v.  Lind- 
say  et  al.,  Executors  of  lIcKillojJ,  414. 


IMMEDIATE. 

Retimi  by  magistrates.']  —  See 
Magistrates. 


ILLEGAL. 

Distress.'] — See  Distress. 


{NDICTxMENT. 

Road  company — Joint  stock  com- 
pany— f  Mortgage  Municipality  

Foreclosure  of  mortgage — Right  of 
municipality  to  purchase  the  whole 
rood — Their  liability  to  repair  there- 
by.']— Indictment  against  the  town 
of  Paris  for  not  repairing  a  public 
road  constructed  by  a  company 
known  as  the  Paris  and  Dundas 
Road  Company,  and  which,  as  to 
the  portions  within  their  munici- 
pality, had  been  duly  acquired  by 
the  defendants,  and  the  defendants 
thereby  became  liable  for  all  the 
duties  imposed  by  law  upon  the 
said  road  company,  and  among 
others  that  of  repairing  and  keep- 
ing in  repair  the  said  road,  and 
that  the  said  road  is  out  of  repair. 
Pleas,  that  they  acquired  the  road 
by  foreclosure  of  a  mortgage  made 
to  them  for  a  loan  of  £5,000,  and 
that  prior  to  such  foreclosure  the  in- 
habitants petitioned  the  judge  of  the 
county  court,  who  caused  the  road 
to  be  surveyed,  and  gave  notice  to 
the  president  of  the  company  to  re- 
pair within  a  limited  time,  which 
time  had  expired  before  the  pro- 
ceedings by  the  defendants  in 
Chancery,  and  that  the  road  com- 
pany did  not  repair  according  to 
such  notice,  and  the  said  road  com- 
pany were  prevented  from  taking 
tolls,  and  since  the  expiration  of 
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said  notice  no  tolls  have  been  col- 
lected ;  that  the  road  is  not  within 
the  town  of  Paris  or  the  locality 
whose  interest  the  defendants  re- 
present, and  that  the  defendants 
have  never  taken  possession  or  ex- 
ercised ownership  or  collected  tolls 
thereon.  Upon  demurrer,  lield^  that 
under  the  68th  section  of  Consol. 
Stats.  U.  C,  ch.  49,  the  defendants 
had  authority  to  purchase  the  whole 
or  any  portion  of  a  road  which 
passes  through  or  adjoins  their  mu- 
nicipality, and  that  the  words  any 
portion  in  the  statute  did  not  pre- 
vent their  becoming  proprietors  of 
the  whole,  and  that  by  the  foreclo- 
sure of  the  mortgage  the  title- to  the 
road  became  vested  in  the  defen- 
dants. 2nd.  That  the  remedy  pro- 
vided by  the  statute  of  suspension 
of  the  collecting  of  tolls  during  the 
non-repair  of  the  road  does  not  sus- 
pend the  common  law  right  of  in- 
dictment in  case  of  non-iepair, 
therefore  this  indictment  against 
the  defendants  was  good.  Qucere, 
could  the  municipality  be  indicted 
for  non-repair  during  the  ownership 
of  the  company.  The  Queen  v.  Tfie 
Corporation  of  the  Tow7i  of  JParis, 
445. 


INFANCY. 

See  Dower,  2. 


INSOLVENT. 

Right  of  an  insolvent  'person  to 
refuse  goods.] — See  Interpleader, 

INSURANCE. 

Proof  of  on  an  Indictment  for 
arso??.] — See  Arson. 

1 .  Insurance  pal! cij — -Conditions — 
Proofs  on — Waiver  of  furnishing.'] — 


In  an  action  upon  a  policy  of  insur- 
ance, the  defendants  pleaded  several 
pleas,  and  among  them  one  travers- 
ing the  delivery  of  a  statement  of 
loss,  verified  on  oath  within  30 
days'.  It  appeared  the  value  of  the 
premises  destroyed  was  the  only 
question  after  the  fire,  and  to  settle 
that  an  arbitration  was  proposed, 
but  did  not  take  place,  and  the 
proofs  were  not  sent  in  till  the  30 
days  had  expired.  The  judge  in 
the  court  below  having  upheld  a 
verdict  against  the  insurance  com- 
pany upon  appeal  to  this  court,  the 
decision  was  reversed,  there  being 
no  evidence  of  waiver  of  the  condi- 
tion on  the  policy.  The  Niagara 
District  Mutual  Fire  Insurance  Co., 
{Defendants^  Appellants^  v,  Thomas 
Lewis,  [Plaintiff-',')  Respondent,  123, 

2.  Insuran ce  policy —  Conditions — 
Further  insurance — Notice  of — Com- 
pany and  amount  improperly  stated 
— Fraud.']— In  an  action  on  a  policy 
of  insurance,  the  defendants  alleged 
that  an  additional  insurance  had 
been  effected  in  another  company 
w^itliout  their  being  notified  within 
a  reasonable  time,  and  in  a  proper 
manner,  and  without  such  notice 
being  acknowledged  by  them,  there 
being  conditions  endorsed  upon 
their  policy  in  accordance  with 
these  objections.  It  appeared  that 
the  notice  of  further  insurance 
stated  the  amount  to  be  larger  than 
it  really  was,  and  gave  the  name 
of  the  company  in  which  the  fur- 
ther insurance  was  effected  wrongly. 
Held,  that  inasmuch  as  the  defend- 
ants were  neither  prejudiced  nor 
misled  by  the  mistake,  and  there 
did  not  appear  to  be,  and  was  not 
alleged  to  be  any  fraud  in  so  giving 
the  notice — the  policy  was  not 
thereby  vitiated,  and  the  plaintiff 
was  entitled  to  recover.  Davies 
Osser,  Executor  of  3IcDonald,  v.  The 
Provincial  Insurance  Company,  133, 
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INTENT. 

To  injure  and  defraud  proof  of  in 
an  indictment  for  arson.'] — See  Ar- 
son. 


INTEREST. 

See  Summons. 

On  a  foreign  note.'] — See  Promis- 
sory NOTE,  5. 


INTERPLEADER. 

1 .  Goods — Purchaser  being  insol- 
vent— His  right  to  decline  to  receive 
them.] — A.  &  Co.  purchased  goods 
in  England  from  B.,  a  broker,  which 
were  shipped  to  them  per  G.  T. 
Ry.  to  be  delived  at  L.  While  the 
goods  were  being  transported  A.  & 
Co.  becoming  insolvent  determined 
not  to  receive  the  goods,  and  wrote 
B.  to  that  effect,  who  immediately 
recognised  the  act,  acknowledged 
the  re-taking  oi  the  goods,  and 
sent  out  a  power  of  attorney  to  two 
parties  to  act  for  him.  In  the 
meantime,  and  while  the  goods 
were  in  charge  of  the  G.  T.  Ry., 
the  defendants  in  these  suits  ob- 
tained judgments  against  A.  &Co., 
and  placed  writs  against  the  goods 
of  A.  in  the  hands  of  the  sheriff'  of 
S.  D.  <fe  G.,  who  seized  the  goods 
at  Cornwall,  some  300  or  400  miles 
from  the  place  of  delivery.  Upon 
an  interpleader  between  B.  the  ven- 
dor in  England,  and  the  execution 
creditors  of  A., that  the  declin- 
ing to  receive  the  goods  by  A., in  the 
course  of  delivery,  and  the  imme- 
diate statement  to  that  effect  coupled 
with  B.'s  re-taking  of  the  goods  as 
soon  as  advised,  vested  them  in  B., 
who  was  therefore  entitled  to  suc- 
ceed. The  right  of  stoppage  in 
transitu  did  not  arise.  Don  v.  Law 
et  al.j  and  Bony,  Ogilvie  et  al.^  460. 

83 


2.  Chattel  Mortgage  —  Re-fling 
within  a  year — Assignment  for  bene- 
fit of  creditors — 'Re- fling  not  neces- 
sary— Bill  of  sale —  Consideration — - 
Stat.  20  Tie,  ch.  3.]— One  T.  B. 
being  indebted  to  J.  B.  gives  him  a 
chattel  mortgage  covering  the  goods 
in  question  in  this  interpleader  to 
secure  $640,  dated  the  5th  of  Feb- 
ruary, 1858,  which  was  filed  on  the 
8th  of  February,  1858,  and  was  not 
subsequently  re-filed;  on  the  12th 
February,  1858,  T.  B.  executes 
an  assignment  to  R.  &.  C.  for  the 
benefit  of  creditors,  subject  to  the 
chattel  mortgage.  On  the  29th  of 
January,  1859,  T.  B.  makes  an 
absolute  bill  of  sale  to  J.  B.  of  the 
same  goods,  which  was  filed  on  the 
2nd  of  February,  1859  B.  &  A., 
the  defendants  in  this  suit,  recovered 
a  judgment  against  T.  B.  on  12th 
of  September,  1861,  upon  which  a 
fi.  fa.  was  issued,  and  the  goods  in 
dispute  seized  the  30th  of  December, 
1861.  J.  B.,  ihe  mortgagee  in  the 
chattel  mortgaoe,  never  had  posses- 
sion of  the  goods  in  question.  Upon 
an  interpleadei  to  try  the  right  to  the 
goods  in  the  chattel  mortgage, 
that  J,  B.,  never  having  taken  po- 
session  of  the  property,  and  no  copy 
of  the  chattel  mortgage  having  been 
filed  within  30  days  before  the 
year  expired  from  its  first  filing,  it 
ceased  to  be  a  valid  security  against 
the  creditors  of  T.  B.,  or  any  sub- 
sequent purchaser  or  mortgagee  in 
good  faith  for  a  valuable  considera- 
tion. 2nd.  That  the  due  execution 
and  proper  filing  of  the  assignment 
for  the  benefit  of  creditors  made  it 
a  valid  instrument,  and  that  upon 
the  expiration  of  the  chattel  mort- 
gage at  the  end  of  the  first  year, 
this  assignment  would  take  prece- 
dence, and  cut  it  out,  notwithstand- 
ing it  expressed  on  its  face  to  be 
subject  to  the  chattel  mortgage. 
3rd.  That  the  bill  of  sale  of  the  28th 
January,  1859,  vested  no  title  in  - 
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the  plaintiff,  inasmuch  as  the  inter- 
est of  the  grantor  was  vested  in 
trustees  for  the  benefit  of  creditors, 
fiom  whom  the  plaintiff  did  not 
purchase  bona  fide,  and  for  a  valu- 
able consideration,  and  the  form  of 
affidavit  to  support  the  instrument 
under  the  statute  being  departed 
from  rendered  it  invalid.  The  ver- 
dict for  the  defendants  was  there- 
fore upheld.  John  Boynton  v.  John 
Boyd  and  George  A.  Arthurs,  334. 

3.  Bonded  ivarehouse  —Placing  oj 
goods  in — How  jar  a  delivery  to  con- 
signee— Stoppage  in  transitu.'] — A. 
having  purchased  ooods  from  the 
defendant  in  New  York,  they  were 
shipped  in  bond  to  him  and  landed 
at  a  wharf  in  B.,  from  whence  they 
were  carted  by  him  and  placed  in 
a  bonded  warehouse  on  his  own 
premises,  to  which  there  were  two 
different  locks  and  keys,  one  in  the 
control  of  A.,  the  other  of  the  cus- 
tom house.  While  the  goods  were 
thus  placed  A.  became  insolvent 
and  the  plaintiffs  gave  notice  of 
ownership  and  stoppage  in  transitu 
to  the  custom-house  officer.  Upon 
an  interpleader  and  special  case, 
held,  the  goods  were  not,  under  the 
facts  stated,  in  possession  of  A.,  and 
therefore  the  right  of  stoppage  in 
transitu  still  remained  in  the  plain- 
tiff.   Howell  et  al.  v.  Alport,  375. 

4.  Executors — Business  of  testator 
carried  on  by —  Liabilities  of — As- 
signments.']— One  B. P. died  in  Sep- 
tember, 1857,  leaving  his  property, 
(by  will  dated  6th  August,  1857, 
proved  in  the  Probate  Court  in  Oc- 
tober, 1857,)  both  real  and  personal, 
to  his  executors,  upon  certain  trusts, 
with  power  to  carry  on  the  busi- 
ness. Upon  the  trial  of  this  cause, 
it  was  admitted  that  the  executors 
did  carry  on  the  business  in  the 
name  of  the  estate  of  B.  P.  till  No- 
vember,  1861 ,  and  as  such  execu- 
tors purchased  nine-tenths  of  the 


goods  in  question,  the  remaining 
one-tenth  having  been  left  by  the 
testator ;  four  assignments  were 
also  put  in  and  admitted  to  have 
been  filed  within  the  time  required 
by  law,  and  that  the  goods  men- 
tioned therein  were  duly  taken  pos- 
session of  by  the  assignees,  (the 
plaintiffs  in  this  suit,)  and  con- 
tinued in  their  possession  ;  it  was 
also  admitted  that  the  judgment  out 
of  which  this  interpleader  arose 
was  recovered  against  the  execu- 
tors of  B.  P.  individually,  upon  a 
promissory  note  made  by  them  as 
executors.  The  assignments  were 
made  by  the  two  executors  and 
executrix  of  B.  P.,  as  executors  to 
the  plaintiffs,  and  by  the  same  par- 
ties separately  and  individually  to 
the  plaintiffs.  They  w^ere  dated 
respectively  the  7th,  9th,  and  llih 
of  November,  1861,  and  assigned 
all  their  estates,  real  and  personal, 
individual  and  representative,  in 
trust  to  pay  creditors,  &c.,  pari 
passu,  the  creditors  signing  not 
being  bound  to  release.  (See  the 
assignment  set  out  in  statement  of 
case  below.)  Upon  an  interpleader 
to  try  the  title  to  the  goods  held  by 
the  assignees  under  the  above-men- 
tioned assignments  as  part  of  the 
estate  of  B.  P.,  a  verdict  was  taken 
by  consent  for  the  plaintiffs,  with 
leave  to  the  defendants  to  move. 
Upon  a  motion  to  enter  a  verdict 
for  the  defendants,  held,  that  the 
assignments,  as  set  forth,  passed 
the  goods  in  question  in  this  suit  to 
the  plaintiffs  ;  they  were,  therefore, 
entitled  to  a  verdict ;  and  that  the 
defendants,  if  their  judgment  was 
against  the  executors  ^'waexecutors, 
would  be  entitled  to  rank  upon  the 
assignment  of  the  estate,  and  (that 
being  exhausted)  upon  the  indivi- 
dual assignments  of  the  executors. 
Halden  etal.  v.  Kerr  et  al.,  620. 
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INNUENDO. 

See  Slander,  1. 


IRREGULARITY. 
In  Ejectment.'] — See  Ejectment, 

7. 


ISSUES  IN  LAW. 

Coats  of.'] — See  Costs. 

^nd  in  fact  on  pleas — Finding  of 
jury  in  'plaintiff  s favour^  a  decision 
of  the  case — JDemurrer — Pleading,] 
— Where  issues  in  law  and  in  fact 
were  joined  on  the  same  pleas,  and 
the  issues  of  fact  were  tried  first, 
and  found  by  the  jury  for  the  plain- 
tiff, and  no  motion  was  made  to 
set  aside  the  verdict;  upon  the 
issues  in  Jaw  coming  up  for  argu- 
ment the  court  declined  to  hear 
them,  it  being  considered  useless 
and  unnecessary  to  determine  pleas 
to  be  good  in  law  which  had  been 
found  bad  in  fact.  Derbyshiie  et  al. 
V,  Feehan  et  al.,  502. 

JOINDER. 

Of  parties  to  suit.] — See  Con- 
tract, 4. 


JOINT  STOCK  COMPANY. 

See  Indictment. 
Judgment.} — See  Judgment,  2. 


JOINT  TENANT. 
See  Dower,  1. 

JUDGxMENT. 

Transcript  of,  under  division 
court.] — See  Division  Court,  1. — 
Bill  of  Exchange,  1. 


Against  a  stockholder  in  railway.] 
— See  Railway,  2. 

Motion  to  set  aside  in  county 
court?^ — See  County  Court,  I. 

Against  a  mortgagor.Y-See  Eject- 
ment, 9. 

By  default  against  one  dejendant 
710  bar  to  nonsuit  by  another.] — See 
Justice  of  the  Peace,  1. 


JUDGMENT. 

1.  Registry  of — Fi.  fa.  lands — 
Certificate — Statutes  9  Vic,  ch.  34, 
sec.  18,  and  :i4^  Vic,  ch.  41,  sec,  12  ] 
— The  declaration  claimed  from  the 
defendant  as  sheriff  the  amount  of 
af.fa.  lands  placed  in  his  hands 
on  the  lOlh  of  November,  1859, 
upon  a  judgment  recovered  against 
one  B,,  about  the  16ih  March,  1858, 
for  £95  17s.  7d.,  and  subsequently 
on  the  9th  of  November,  1860, 
renewed  for  one  year,  upon  which 
writ  defendant  took'  lands  to  the 
amount  thereof,  but  falsely  returned 
that  he  had  made  £9  15s.  thereon. 
TheVlefendant  pleaded  the  recovery 
of  a  judgment  on  the  Ilth  of  May, 
1857,  by  B.  &  K.,  against  B.  for 
£200  and  £3  15s.  costs.  And  the 
registry  of  a  certificate  thereon  on 
the  11th  of  May,  1857,  and  re- 
registry  on  the  2nd  of  June,  1858, 
and  a  further  re-registry  on  the  14th 
of  May,  1861,  and  the  issue  and  re- 
ceipt by  him  (after  a  return  of  nulla 
bona  ow  fi.  fa.  goods)  of  fi.  fa.  lands 
upon  the  9th  of  August,  1860,  and 
sale  of  B.'s  lands  for  the  best  price 
that  could  be  obtained,  which  only 
satisfied  B.  &  K.'s  judgment,  and 
left£9  15s.  toapply  upon  plaintiff's. 
Upon  demurrer,  held  that  the  plac- 
ing by  the  plaintiff  of  his  fi.  fa. 
lands  in  the  sheriff 's  hands  prior  to 
B.  &  K.'s,  brought  his  case  within 
the  proviso  to  the  13th  section  of 
9th  Vic,  ch.  34,  and  gave  him 
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priority  over  B.  &  K.'sj^. and 
that  he  was  entitled  to  judgment. 
The  decision  in  the  Commercial 
Bank  of  Canada  v.  The  Bank  of 
Upper  Canada  (21  U.  C.  a.  B.  91) 
concurred  in.  Moreland  v.  Munro, 
232. 

2.  Joint — Amendment — Latches.'] 
— Upon  an  action  on  a  bill  of  ex- 
change against  the  drawers  and 
acceptors,  the  plaintiffs  obtained, 
and  on  the  r2th  of  January,  1858, 
entered  a  joint  judgment  against 
all  the  defendants.  Subsequently 
one  of  the  defendants,  an  acceptor, 
was  arrested  on  a  ca.  sa.  and  dis- 
charged, and  the  plaintiffs,  upon  an 
action  subsequently  brought  against 
one  of  the  other  defendants,  to  avoid 
any  difficulty  that  might  arise  by 
reason  of  the  joint  judgment,  made 
the  present  application  to  amend 
the  judgment  roll  by  making  it  a 
several  judgment  against  the  defen- 
dants. Held,  that  the  application 
which  rested  entirely  upon  the  dis- 
cretion of  the  court,  not  on  any 
powers  of  amendment  conferred  by 
the  C.  L.  P.  A.,  was  too  late.  Ham- 
ilton et.  al.  V.  Holcomb  et.  al.,  229. 

JURISDICTION. 

Of  county  court.'] — See  County 
Court,  2. 

0/  Division  Court.] — See  War- 
ranty. 


JUSTICE  OF  THE  PEACE. 

See  Trover,  2. 

1.  Notice  of  action— Form  of — 
Attorney's  'place  of  abode —  Objection 
not  taken  at  nisi  prius  cannot  be 
moved  upon  in  term — Judgment  by 
default  against  one  dejendant — Non- 
suit — Consol.  Stat.  U.  C,  ch.  120.] 
— Held,  that  a  notice  of  action  given 
to  a  justice  of  the  peace,  under! 


Consol.  Stat.  U.  C,  ch.  126,  in  the 
following  words:  "To  John  G. 
Bowes,  of  the  City  of  Toronto, 
Esquire. — I,  Annie  Armstrong,  of 
the  City  of  Toronto,  in  the  Province 
of  Canada,  spinster,  residing  with 
my  father,  James  Armstrong,  at  No. 
148,  Duchess  Street,  in  the  said 
City  of  Toronto,  &c."  Signed  by 
the  plaintiff,  and  endorsed,  C.  P. 
Armstrong  v.  Bowes. — Notice  of 
Annie  Armstrong  to  John  G.  Bowes. 
— The  w^ithin  named  Annie  Arm- 
strong resides  at  No.  148,  Duchess 
Street,  in  the  City  of  Toronto.  Cam- 
eron &  McMichael,  for  plaintiff,  did 
not  conform  to  the  provisions  of  the 
10th  section,  not  having  the  place 
of  abode,  or  business  of  the  attorney 
endorsed,  nor  the  court  in  which 
the  action  was  to  be  brought,  stated. 
The  objection  that  no  notice  of  ac- 
tion was  necessary,  not  having  been 
taken  at  the  trial,  held,  that  it  could 
not  afterwards  be  raised  in  term. 
Held,  also,  that  judgment  by  default 
being  signed  against  one  defendant 
did  not  prevent  a  nonsuit  being 
entered  on  objections  raised  by 
another  defendant.  Armstrong  v. 
Bovjes  et  al.,  539. 

2.  Conviction — Return — Penalty 
when  more  than  two  magistrates — 
Not  joint — Evidence.] — This  action 
was  similar  to  the  case  of  McLennan 
V.  Brown,  being  brought  against  the 
second  of  the  two  convicting  jus- 
tices, who  was  the  principal  wit- 
ness for  the  defence  in  that  case. 
On  the  trial  of  this  case  the  defen- 
dant offered  to  put  in  as  evidence  the 
record  of  that  action  with  the  ver- 
dict endorsed  thereon,  the  object 
of  which  appeared  to  be  to  shew 
the  return  of  the  conviction  by  him- 
self, and  so  indirectly  to  make  him 
a  witness  in  his  own  behalf.  Held, 
that  the  penalty  not  being  a  joint 
one,  as  against  the  two  magistrates, 
but  several,  each  being  individually. 
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liable  for  not  making  the  proper  re- 
turn, the  record  and  verdict  in  favour 
of  the  defendant  in  the  former  case 
could  not  be  evidence  of  a  return 
made  by  the  defendant  in  this  case. 
Held,  also,  that  the  transmission  of 
the  conviction  itself  is  not  sufficient 
without  a  return  thereof  by  the  con- 
victing justice.  Samuel  McLennan 
qui  tarn.  v.  Alexander  Mclntyre^  546, 


JUSTIFICATION. 
See  Trespass. — Trover,  2. 


LAND. 

Parol  contract  for  purchase  o/.] — 
See  Contract,  3. 

Sale  of  for  taxes.'] — See  Taxes. 


LANDLORD. 
See  Ejectment,  8. 


LATCHES. 

See  Judgment,  2. 


LEASE. 

See  Bond,  4. — Ejectment,  8. 

Construction  and  effect  of  tvord, 
lease,  in  a  deed.] — See  Agreement, 

a 

1 .  J^ot  under  seal — For  1 ,  3  or  5 
years — Its  operation — Notice  to  quit.] 
— j9eW,that  an  agreement  not  under 
seal  in  the  following  form  :  "  This 
indenture  witnesseth  that  I,  Ed. 
Osborne,  agree  to  let  to  Andrew 
McKay  the  blacksmith's  shop  and 
lot,  house  and  lot  known  as  Milli- 
gan's  Corners,  for  I,  3  or  5  years, 
for  the  sum  of  fourteen  pounds  cur- 
rency, or  fifty-six  dollars,  to  be  paid 
twelve  months  after  this  date,  the 


first  year,  and  so  on  to  the  end  of 
agreement ;  all  improvement  to  be 
paid  for  if  E.  O.  sells  the  place  be- 
fore three  years  is  out ;  six  months' 
notice  to  be  given  if  E.  0.  sells  or 
A.  McK.  wants  to  leave,"  was  void 
as  a  lease  for  5  years  not  being 
under  seal,  but  was  good  for  three 
years,  and  that  no  notice  to  q\iit 
was  necessary  to  terminate  it  at 
that  period.  Oshorne  v.  Earnshaw, 
267. 

2.  Mortgage  suhsequentiy  made  by 
lessor — Assignment  of — Lessee  not 
hound  hy  acts  of  assignee  till  ?iotice.] 
— On  the  1st  of  November,  1856, 
one  S.  being  seised  in  fee  of  certain 
lands  in  two  Jots,  demised  the  same 
to  the  defendant,  habendum  for 
five  years  from  date.  In  July,  1857, 
S.  mortgaged  one  lot,  No.  42,  to 
one  C,  in  fee,  and  in  February, 
1858,  mortgaged  lot  43  to  St.  in  fee. 
In  June,  1861,  C.  &  St.  assigned 
their  respective  mortgages  to  plain- 
tifT;  in  April,  1860,  the  sheriff, 
under  execution,  sold  and  conveyed 
the  interest  of  S.  in  these  lands  to 
one  T.  who,  in  April,  1860,  con- 
veyed to  plaintiff.  The  plaintifT, 
on  the  10th  of  February,  1862, 
brought  this  action  against  the 
defendant  for  use  and  occupation. 
On  the  trial  there  was  no  evidence 
of  notice  from  plaintiff  to  defendant 
that  he  (the  plaintiff)  was  possessed 
of  the  mortgage  above-mentioned, 
or  of  notice  to  defendant  by  mort- 
gagees or  plaintiff  to  pay  rent  to 
them  or  any  of  them.  He  (the  de- 
fendant) paid  the  rent  for  the  whole 
term  to  S.  Held,  1st.  That  though 
no  attornment  by  defendant  was 
necessary  to  render  him  liable,  still 
he  could  not  be  prejudiced  by  any 
.act  of  plaintiff  as  holding  under  S., 
till  he  had  notice  of  the  mortgage, 
and  no  notice  having  been  given, 
his  payments  to  S.  during  the  term 
are  good.    2nd.  The  demise  being 
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by  deed,  an  action  for  use  and 
occupation  will  not  lie,  but  as  the 
term  expired  in  November,  1861, 
plaintiff  is  entitled  to  recover  for 
use,  (fee,  since  that  date  till  the 
time  of  bringing  the  action,  (Feb- 
ruary, 1862.)  McFarlane  v.  Bu- 
chanan, 591. 

3.  Not  under  seal —  Yearly  tenancy 
— Mortgagee — His  right  as  against 
the  tenant — Subseqiieiit  lease  under 
seal — Its  effects  on  former  tenancy — 
/Sto.  14^  ^  15  Yic,  ch.  7,  sec.  4.] — 
One  L.  being  the  owner  in  fee  of 
certain  premises,  by  an  instrument 
not  under  seal,  dated  the  31st  of 
October,  1857,  leased  them  to  S. 
O.,  one  of  the  defendants,  for  a 
period  of  five  years.  On  the  31st 
of  March,  1858,  by  an  indenture  of 
mortgage  he  conveyed  the  same 
premises  to  J.  C.  &  T.  C,  the  plain- 
tiffs, redeemable  as  therein  set 
forth,  and  on  the  8th  of  June,  1858, 
by  indenture  under  seal  he  again 
leased  the  same  premises  for  a 
period  of  five  years  to  S.  O.  Upon 
ejectmen  t  brought  by  the  morgagees, 
held,  that  the  indenture  of  the  31st 
of  October,  1857,  not  being  under 
seal,  did  not  operate,  since  the 
statute  14  &  15  Vic,  ch.  7,  sec.  4, 
as  a  lease  for  five  years,  but  enured 
to  the  benefit  of  the  lessee  as  a 
yearly  tenancy;  and  no  notice  to 
quit  or  other  determination  of  the 
tenancy  having  been  given',  the 
plaintiffs  were  not  entitled  to  suc« 
ceed.  Secondly,  that  although  the 
indenture  of  October,  1858,  as  bet- 
ween the  parties  to  it,  operated  as 
an  extinc^uishment  of  the  oris^inal 
agreement,  yet  it  did  not  entitle  the 
plaintiffs  as  mortgagees  to  succeed, 
they  being  no  party  to  it.  Caver- 
hill  et  al.  V.  Orvis  et  al.,  392. 

4.  Proviso  for  determination  there- 
of hy  notice  within  three  months — 
Computation  of] — The  plaintiff' exe- 
cuted a  lease  to  one  J.  A.  B.  for  a 


term  of  three  years  from  the  9th  of 
March,  1860,  with  the  following 
proviso  :  "Provided  the  lessee  shall 
within  three  months'  previous  to 
the  ninth  day  of  March  next,  which 
will  be  in  the  j'-ear  of  our  Lord 
1861,  give  a  notice  in  writing  which 
shall  be  served  on  the  lessor,  (fee," 
and  took  from  the  defendants  a  bond 
for  the  due  payment  of  rent  by  J. 
A.  B.  Upon  default  made  in  pay- 
ment of  the  rent,  and  an  action 
brought  upon  the  bond,  it  appeared 
in  evidence  that  notice  was  given 
by  the  lessee  between  the  9th  of 
December,  1860,  and  the  9th  of 
March,  1851,  of  his  intention  to 
continue  the  lease  for  the  full  term 
of  three  years.  The  defendants 
contended  that  by  the  terms  of  the 
lease  the  notice  should  have  been 
given  previous  to  the  commence- 
ment of  tho  three  months.  Meld, 
that  although  the  intention  of  the 
parties  might  have  been  to  give  and 
receive  three  clear  months  notice 
under  the  lease,  yet  by  the  terms 
of  the  proviso  the  notice  was  to  be 
given  within  three  months  prior  to 
the  9th  of  March,  1861,  which  hav- 
ing been  done  entitled  the  plaintiffs 
to  succeed.  Shipman  v.  Grant  et 
al,  395. 


LEASEHOLD. 

Property  in  possession  of  Crown 
not  assessable.] — See  Assessment,  3. 


LIBEL. 

Swindling —  What  a  sufficient  state- 
ment of— Pleading.'] — The  declara- 
tion alleged  that  the  defendant 
falsely  and  maliciously  published 
of  the  plaintiff'  in  a  newspaper 
called  "  the  Leader"  the  following 
words,  viz  :  "  If,  after  all,  Mr. 
Brown  (meaning  the  plaintiff)  has 
an  itching  for  another  trial  at  per- 
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sonalities,  we  (meaning  the  defen- 
dant) hold  ourselves  ready  to  oblige 
him  at  short  notice.  He  can  be 
accommodated  on  any  tack  and  to 
any  extent,  for  as  we  (meaning  the 
defendant)  said  on  a  former  occa- 
sion, neither  the  proprietor  nor  any 
member  of  the  '  Leader'  staff  ever 
ran  away  from  Edinburgh  or  any 
other  place  with  the  money  of  the 
widow  and  orphan  in  his  pocket, 
(meaning  that  the  plaintiff  had 
done  so  wrongfully,)  or  left  New 
York  with  his  creditors  in  the 
lurch,"  "  or  resorted  to  that  style 
of  financiering  which  in  the  verna- 
cular is  called  swindling,"  "  or  in- 
trigued with  a  foreign  government 
for  the  betrayal  of  his  country," 
"  or  besought  his  friends  to  canvass 
for  baubees  for  the  protection  of  his 
endorsers,"  "or  ran  away  from  a 
policeman."  Plea  as  to  the  words 
or  left  New  York  with  his  credi- 
tors in  the  lurch,"  that  before  the 
alleged  grievances  the  plaintiff  re- 
sided in  New  York  and  came  to 
Canada  permanently  to  reside  with- 
out having  paid  or  satisfied  his  cre- 
ditors in  New  York.  Upon  de- 
murrer, held  bad,  as  for  all  that  is 
stated,  and  supposing  each  allega- 
tion in  this  plea  proved,  yet  the 
plaintiff  may  have  left  New  York 
with  the  consent  and  approbation 
of  his  creditors.  Second  plea  as  to 
the  words  "  or  resorted  to  that  style 
of  financiering  which  in  the  verna- 
cular is  called  swindling,"  that  the 
plaintiff"  obtained  from  one  W.  R. 
B.  a  certain  promissory  note,  with 
the  understanding  that  he  W.  R.  B. 
should  at  the  maturity  thereof  pay 
the  amount  actually  due  between 
the  plaintiff  and  himself,  and  that 
the  plaintiff  should  retire  the  note. 
That  W.  R.  B.  did  pay  plaintifl^^the 
amount  so  due,  but  plaintiff  did  not 
retire  the  note,  and  W.  R.  B.  was 
sued  thereon.  Secondly,  that  plain- 
tiff obtained  from  one  W,  a  promis- 


sory note  for  $200,  and  upon  its 
maturity,  a  renewal  for  |100  and 
$100  in  cash,  upon  the  express  un- 
derstanding that  he  would  retire 
the  $200  note,  which  he  did  not, 
but  used  and  appropriated  the 
funds  and  new  note  for  his  own  use. 
Held,  that  the  receipt  and  applica- 
tion of  the  funds  as  above  stated 
did  not  in  the  first  case  amount  to 
swindling,  and  that  the  facts  of  the 
second  case  stated  as  a  justification 
were  sufficiently  stated  to  entitle 
the  defendant  to  the  decision  of  a 
jury  thereon.  Brown  v.  Beatfy,  107. 


LICENSE. 

Of  occypation,]  ^ —  See  Crown 

LANDS,  2. 

Tavern.'] — See  Tavern. 


LIEN. 

See  Trover,  L 

F'or  unpaid  purchase  money  on  a 
conveyance.] — ^ee  Detinue. 


LIMITATION. 

0/  estate  over  under  a  will.'] — See 
Devise. 

LIQUIDATED  (DAMAGES.) 
See  Covenant,  1. 

LOTTERY. 

Assignment — Consideration — Evi- 
dence.]—'The  first  count  of  the  de- 
claration claimed  £100,  being  the 
consideration  for  the  assignment  by 
plaintiff  to  defendant  of  his  interest 
in  an  agreement  for  the  purchase 
of  certain  freehold  property.  2nd 
count,  for  money  payable  for  land 
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bargained  and  sold  by  plaintiff  to 
defendant,  on  an  account  stated 
and  for  interest.  J.,  the  owner  of 
50  acres,  agreed  to  convey  certain 
lots,  in  accordance  with  a  lottery, 
to  be  held  by  one  D.  Lot  No.  107 
in  the  lottery  was  the  prize,  and 
was  supposed  to  have  a  mill  privi- 
lege upon  it.  One  V.,  the  holder 
of  ticket  No.  35,  became  entitled  to 
No.  107,  and  he  requested  J.  to 
convey  it  to  th«?  plaintiff,  which  was 
done.  Subsequently  C.  (defendant) 
agreed  to  purchase  the  mill  privi- 
lege from  plaintiff,  but  not  being 
satisfied  with  his  title,  he  takes  a 
quit  claim  deed  from  J.,  paying 
him  £15  7s.,  which  he  said  he 
would  deduct  from  the  amount  he 
was  to  pay  plaintiff]  L.  (plaintiff") 
had  drawn  another  lot,  and  obtained 
a  conveyance  of  it  upon  giving  his 
notes  for  the  purchase  money, 
-which  notes  J.  gave  to  Clark  (de- 
fendant) when  he  conveyed  the 
mill  pond  to  him.  These  notes 
formed  no  part  of  plaintiff's  pay- 
ment for  lot  107.  Held,  that  the 
evidence  did  not  support  the  de- 
claration, inasmuch  as  if  the  lot 
mentioned  therein  was  the  mill- 
pond,  plaintiff'had  no  right  or  title 
to  it,  and  could  not  therefore  bar- 
gain to  sell  it;  and  if  it  related  to 
lot  107,  the  transfer  alleged  in  the 
declaration  was  not  proved,  because 
plaintiff,  at  the  commencement  of 
the  suit,  was  the  holder  of  it.  Held. 
also,  that  the  evidence  did  not  sup- 
port a  claim  upon  an  account  stated. 
Lloijd  V.  Clark,  320. 

LUMBER. 

Agreement  for  ^^urchase  of.'] — See 
Agreement,  1. 


LUNACY. 

Not  an  ansiver  in  an  action  for 
assault. 1^  See  Assault. 


MAGISTRATE. 

See  Justice  of  the  Peace,  1,  2. 

Conviction  by  two — Return  of  im- 
mediate— Signatures.'] — In  an  ac- 
tion against  a  magistrate  for  neglect- 
ing to  make  an  immediate  return  of  a 
conviction  had  before  him  and 
another  justice  on  the  25th  of  Sep. 
tember,  1861,  it  was  sworn  that  a 
return  accompanied  by  the  convic- 
tion itself  was  made  by  the  witness 
for  himself,  and  on  behalf  of  the 
defendant  on  the  6th  December, 
1861,  and  signed  in  the  defendant's 
name  by  the  witness,  as  well  as 
for  himself,  the  defendant  having 
authorised  and  requested  him  to 
sign  it.  The  judge  at  the  trial  left 
it  to  the  jury  as  to  whether  the 
return  was  "immediate"  as  requir- 
ed by  the  statute,  telling  them  that 
the  word  immediate  should  be  con- 
strued to  mean  within  a  reasonable 
time.  Upon  a  verdict  for  defend- 
ant, and  a  motion  for  a  new  trial, 
held,  that  the  fact  was  properly 
left  to  the  jury  to  decide  whether 
the  return  as  made  came  within 
the  definition  af  the  word  "imme- 
diate," and  the  decision  of  a  jury 
upon  a  matter  of  fact  in  a  penal 
action  is  final,  2nd.  That  although 
the  statute  requires  the  return  to  be 
made  by  the  convicting  justices 
under  their  hands,  yet  when  one 
justice  of  two  who  convicted  made 
the  return,  signing  his  own  name 
and  that  of  the  other  justice  by  his 
express  authority,  it  was  sufficient. 
Qucere,  per  Draper,  C.  J. — Whether 
the  return  in  this  case  came  within 
the  term  immediate  under  the 
statute.  Samuel  McLellan  qui  tarn, 
V.  Peter  B.  Broiun,  542. 


MANDAMUS. 

See  County  Court,  1. — School, 
1.  — Trespass,  2. 
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Assessment — JSTon- Residents — Re- 
vision-^ Staf.  24.  Vic.,  ch.  88.] — A. 
county  council,  upon  a  petition  for 
a  revision  of  assessment  under  24 
Vic,  ch.  38,  without  hearing  the 
petitioner  further  than  reading-  his 
petition  dismissed  it.  This  court, 
upon  an  application  for  a  manda- 
mus to  compel  the  county  court 
judge  to  adjudicate  on  an  appeal 
from  the  county  council,  held,  that 
the  dismissal  of  the  petition  was 
a  sufficient  decision  to  author- 
ise the  adjudication  of  the  county 
court  judge.  In  re  the  Judge  of  the 
County  Court  of  the  County  of  Perth 
and  J.  L.  Robinson,  252, 


MARRIAGE. 
Settlement.'] — See  Dower,  2. 


MARRIED  WOMAN. 

Conveyance  %.]- See  Ejectment,  3. 

Conveyance  hy — Certificate — 59 
Geo.  Ill,  ch.  3— Con.  S,tat.  of  U.  C, 
ch.  85.] — Held,  that  a  conveyance 
ol  land  executed  in  Ireland  by  a 
married  woman  as  the  owner  of  the 
estate  prior  to  the  5th  December, 
1859,  came  within  the  provisions  of 
59  Geo.  III.,  ch.  3,  and  the  execu- 
tion in  the  presence  of  the  Mayor, 
Chief  Justice,  &c.,  in  accordance 
with  the  Con.  S  at.  of  U.  C,  ch.  85, 
was  not  necessary.  Folmshee  v. 
Brown  and  Carmichael,  248. 


MASTER. 

And  servant,  proof  of  relation  of  in 
action  of  seduction.']  —  See  Seduc- 
tion, 2. 


MERCHANT. 

Form  of  bill  of  exchange  according 
to  custom  of.] — See  Bill  of  Ex- 

€!HANGE,  2. 
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MERGER. 

See  Bill  of  Exchange,  1.-— Pro- 
missory NOTE,  6. 

MISDIRECTION. 
See  Contract,  J,  4. 


MlSNOxMER 
See  Railway,  1. 

MORTGAGE, 

See  Ejectment,  1,  9. — Indictment. 
—Lease,  2,3.— Promissory  note, 
6. 

Proper  words  to  pass  the  estate  in 
assignment  of.] — See  Assignment. 

Building  societies.] — See  Build- 
ing Society. 

Ejectment —  One  montWs  demand 
—  Whe7t  necessary  before  bringing.] 
— Upon  ejectment  brought  for  de- 
fault in  payment  of  interest  on  a 
mortgage  it  was  contended  that  the 
defendant  was  entitled  to  a  month's 
notice  under  a  covenant  in  the  fol- 
lo\T;ing  form:  the  plaintiff  cove- 
nanted with  the  defendant  that  no 
sale  of  the  land  and  premises  or  any 
lease  should  be  made  until  one 
month's  notice  in  writing  should  be 
given  as  aforesaid.  Held,  that  the 
defendant  was  not  entitled  to  a 
month's  notice  before  bringing  eject- 
ment, and  that  the  plaintiff  was  en- 
titled to  succeed.  Stevenso7i  v.  Cuth- 
bert&on  et  al.,  79. 

MOTHER. 

Action  of  seductio7i  by.] — See  Se- 
duction, 1. 

MANDATORY. 
See  Sheriff,  3. 

VOL.  XII. 
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MUNICIPAL. 

Solicitor — Trustee.'] — B.  being  a 
member  of  the  municipal  council 
of  Peterborough  and  employed  by 
them  as  their  solicitor,  sues  for  ser- 
vices rendered  as  such.  Held,  that 
the  case  came  within  the  Municipal 
Institutions  A.ct,  (Con.  Stat.  U.  C, 
ch.  54.)  and  being  a  trustee  for  the 
corporation,  B.  could  not  recover 
for  such  services.  The  Corporation 
of  the  Tow7i  of  Feterboro,^  Defen- 
dants, {Appella9tts,)  V.  Burnham, 
Plaintiff,  (^Respondent,)  103. 

MUNICIPALITY. 

See  Indictment. 


NEWSPAPER. 

Engagement  as  editor  of  in  writ- 
i7tg,'] — See  Agreement,  2. 

NISI  PRIUS. 

Objectio7i  not  taken  at  cannot  be 
moved  upon  in  term.] — See  Justice 
OF  THE  Peace,  1. 


NONSUIT. 

See  Contract,  4. — Justice  of  the 
Peace,  1.— Railavay,  1. 

NOTICE. 

See  Lease,  2. 

To  surety  of  default  of  principal 
on  bond.] — See  Bond,  3. 

Of  examination  of  witness  under  a 
commission.] — See  Commission. 

Of  claim  under  a  statute  computa- 
tion of  time.] — See  Damages. 

Of  action.] — See  Division  Court, 

2. 


Of  title.]— See  Ejectment,  10,11. 

Of  further  ifisurance.'] — See  Insur- 
ance, 2. 

Of  action — To  Justice  of  the  peace.] 
— See  Justice  of  the  peace,  1 . 

To  quit.]— See  Lease,  1. 

Of  determination  of  lease — Com- 
putation  of] — See  Lease,  4. 

Of  sale  or  lease  under  mortgage.] 
— See  Mortgage. 

Of  protest.]  —  See  Promissory 
note,  2. 


NUL  TIEL  AGARD. 

Evidence  under  plea  of]  ■—  See 
Bond,  2. 


NULLA  BONA. 

Return  of  on  fi.  fa.  against  a  rail- 
way.]— See  Railway,  3. 


OFFICE. 

Vacation  of  by  sheriff.]  —  See 
Sheriff,  1. 

For  registrar.]— See  Registrar. 


OWNERSHIP. 

Admission  of  in  ejectment.] — See 
Ejectment,  11. 


PARLIAMENTARY  ELEC- 
TION. 

Debts  contracted  in — Not  enforce- 
able at  law  —  Lawful — Stat.  23  Fic, 
ch.  17.] — Held^  that  the  printing  of 
hand-bills  by  which  a  person  an- 
nounced himself  a  candidate  for 
election  to  the  Legislative  Council 
was  a  contract  relating  to  a  parlia- 
mentary election  within  the  23rd 
Vic,  ch.  17,  and  that  such  printing 
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was  a  lawful  debt  and  might  law- 
fully be  paid  without  incurring  the 
penalty  of  that  statute ;  but  such 
payment  is  only  voluntary,  and 
cannot  be  enforced  at  law,  the  6th 
section  of  the  act  rendering  it  a  void 
Contract  at  law.  Luheet  cd.,  (^Plain- 
tiffs,) Appellants^  v.  Perry,  (^Defen- 
dant^ Respondent,  434. 


PARTNERSHIP. 

See  Agreement. — Apprentice. 

Assignment  to  trustee  for  benefit  of 
creditors  of — Power  of  one  pi^rtner  to 
convey  the  effects  of  the  partnership 
without^assent  of  copartner.'] — Held, 
that  one  partner  in  trade  has  not 
the  power  and  authority  without 
the  express  consent  of  his  co-part- 
ner to  execute  a  deed  disposing  of 
all  the  stock  in  trade,  effects,  and 
assets  of  the  firm  to  a  trustee  to  dis- 
pose of  the  same  for  the  general 
benefit  of  the  creditors  of  the  part- 
nership. Cameron  ct  al  v.  Steven- 
son, 3b9. 


PAROL. 

Contract  for  purchase  of  land.^  — 
See  Contract,  3. 

Evidence,  admission  of] —  See 
Distress. 


PASSENGER. 

Railway,  recovery  of  judgment 
against  company,  hy.^ — See  Rail- 
way, 4. 


PAYMENT. 

Of  taxes  on  unpatented  lands.] — 
See  Taxes,  1,  2. 


PENALTY. 

See  Justice  of  the  peace,  2. 

Under  statute  for  selling  liquor  on 
polling  days.]  —  See  County  court, 
2. 


PLEADING. 

See  Promissory  note,  1,  4. — 
Sheriff,  3. — Administratrix. — 
Agreement,  2. — Apprentice. — 
Libel. — Assault,  2.  —  Bond,  4. 
Contract,  2. —  Dower,  L — 
Issues  in  law. 

Malice  and  without  prohahle  cause.'\ 
—  See  Fieri  Facias. 

Assets  by  descent.] — See  Heir-at- 
law. 

PLENE  ADMLNISTRAVIT. 

Plea  ofl — See  Administratrix. 

POLICY. 

Of  insurance.]— See  Insurance, 
1,2. 


POLLING. 

Selling  liquor  during.] — See  Tav- 
ern. 


POSSESSION, 

See  Ejectment,  1. — Trespass,  1. 

Construction  of  word  lease  in  rela- 
tion to.]  — See  Agreement,  3. 

Right  of  purchaser  of  mortgaged 
premises  to.] — See  Ejectment,  9. 

Of  goods  hy  executors.]— SccYaXie,- 
cutors. 

Change  of] — See  Goods. 
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PRESCRIPTION. 

See  Ejectment,  2. 

PRINCIPAL. 

Time  given  to  on  hond.']-—  See 
Bond,  6,7. 


PRIVILEGED. 

Communication.'] — See  S l ander . 

PROFIT  AND  LOSS. 

See  Agreement. 


PROBATE. 

On  will  ismed  to  one,  action  hij  two 
maiatainahle.] — See  Executors. 

PROHIBITION. 

Writ  of.] — See  Division  court,  2. 


PROMISSORY  NOTE. 

See  Guaranty. — Trover,  I. 

Taking  of —  On  debt  on  bond  release 
ofsureti/.]  —  See  Bond,  6. 

1 .  Payable  on  demand —  Contingen  - 
ci/ — Demand  and  refusal — Evidence 
—Fieadinf/.]— The  plaintiff  declared 
on  the  common  counts  and  upon 
two  instruments  in  the  following- 
form:  "Frankfort,  26th  Nov.,  1861. 
Six  months  after  date  I  promise  to 
pay  P.  Turley,  or  bearer,  $125,  for 
value  received  ;  and  I  also  agree 
with  said  Turley  to  give  him  at  any 
time  he  requires  it  any  security  he 
requires  that  is  in  my  power  to  give, 
at  my  cost  and  charges,  for  the  pay- 
ment of  the  above  amount  of  S125, 
and  should  1  not  comply  with  his 
request  then  the  above  mentioned 
amount  to  be  due  to  him  from  the 


date  of  such  refusal."  "  Frankfort, 
27th  Nov.,  1861.  One  year  after 
date  I  promise  to  pay  P.  Turley,  or 
bearer,  $80,  with  interest,  for  value 
received,  and  if  said  Turley  should 
require  any  additional  security  for 
the  payment  of  the  above  amount, 
I  hereby  agree  to  do  so  at  my  ex- 
pense, and  should  I  not  comply 
with  this  request  then  this  note  to 
be  considered  due  from  said  date." 
Held,  that  the  plaintiff  could  not 
recover  upon  them  as  promissory 
notes,  as  they  would  only  become 
due  as  such  at  the  expiration  of  six 
and  twelve  months,  which  times 
had  not  Expired,  and  that  without 
a  special  count  slating  the  facts 
with  sufficient  evidence  to  support 
it,  the  action  must  fail — the  latter 
being  under  any  circumstances  in- 
sufficient, the  defendant  was  enti- 
tled to  succeed.  Turley,  (Plainfiffj) 
Appellant,  v.  Rosebush,  (^Defendantf) 
Respondent,)  380. 

2.  Notice  of  protest — Form  of— 
Release  of  endorser.] — Where  a  note 
was  'properly  presented  and  pro- 
tested, but  the  notice  of  dishonour 
being  dated  the  20th  November, 
stated  the  note  to  have  been  that 
day  presented  and  protested  for 
non-payment,  whereas  in  fact  the 
note  was  presented  and  protested 
on  the  19th,  held,  not  sufficient  to 
mislead  the  endorser,  who  was 
therefore  not  released.  Low,  Plain- 
tiff, (^Appellant,)  v.  Owen  and  Bowl- 
by,  Defendants,  (^Respondents,)  101. 

3  Endorsement  of,  without  value 
—  Witn  ess — Ev  idence.] — Declaration 
on  a  promissory  note  drawn  by  A., 
payable  to  B  ,  and  endorsed  by  him 
to  C,  who  held  the  note  till  after 
maturity,  and  then  endorsed  it  to 
D.,  (his  son,)  who  sued  it,  calling 
C,  (his  father,  and  previous  holder 
of  the  note,)  as  his  witness,  who 
proved  presentment  and  verbal  no- 
tice of  dishonour  to  the  endorser; 
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and  upon  being  questioned  as  to 
the  value  given  him  by  his  son  for 
the  note,  said  "  his  son  might  give 
him  the  note  or  money  or  not."  At 
the  close  of  the  plaintiff's  case  the 
defendants'  counsel  objected  that 
C.  was  the  beneficial  plaintiff,  and 
that  his  evidence  was  inadmissible. 
The  judge  having  directed  a  verdict 
for  the  plaintiff,  with  leave  to  the 
defendants  to  move  on  the  objection 
raised,  and  having  subsequently 
discharged  the  motion  in  term,  upon 
an  appeal  to  this  court,  held,  that 
the  defendants  having  abstained 
from  cross-questioning  the  witness 
on  the  trial  as  to  the  position  of  the 
note  and  facts  of  the  case,  are  not 
now  entitled  to  a  new  trial  for  that 
purpose,  and  therefore  the  appeal 
was  dismissed.  Adams  et  al..  Be 
fendants,  (^Appellants,')  v.  Toland, 
Plaintiff,  {^Respondent,)  119. 

•  4.  Action  hy  second  against  mal<.er 
and  prior  endorser  —  Suretysliip  — 
Pleading.'] — In  an  action  by  a  second 
againstthe maker  and  prior  endorser 
on  a  promissory  note,  the  maker 
suffered  judgment  by  default,  and 
the  endorser  pleaded  that  the  note 
was  given  by  the  maker  to  one  H., 
as  the  debtor,  and  endorsed  by  him- 
self and  plaintiff  as  sureties,  for  the 
debt,  and  that  upon  an  action  being 
brought  by  H.  against  all  the  par- 
ties thereto,  the  plaintiff  paid  the 
same,  and  thereby  released  all  the 
other  parties  from  their  common 
liability  ;  upon  demurrer,  Jield,  bad, 
as  not  being  a  legal  defence  to  the 
action.  The  question  of  contribu- 
tion between  sureties  did  not  arise 
upon  the  pleadings.  Nihloch  v. 
McGregor  et  al.,  566. 

6.  Dated  and  payable  in  Ogdens- 
hurg — Protest  by  a  foreign  notary — 
Hoio  far  protest  evidence— Interest  — 
Currency  of  dollars  and  cents — Proof 
of  value  not  necessary.] — In  an  action 
on  a  promissory  note,  dated  and 


made  payable  at  Ogdensburg,  in 
the  State  of  New  York,  held,  that 
the  production  of  a  protest  of  a  no- 
tary of  that  state  was  no  evidence 
of  the  facts  therein  stated ;  our 
statute,  under  which  a  protest,  is 
m?ide  prinfid  facie  evidence  of  those 
facts,  only  applying  to  protests 
made  by  notaries  of  Upper  and 
Lower  Canada.  2nd.  That  it  was 
not  necessary  in  such  an  action  to 
prove  the  value  of  dollars  and  cents 
in  the  States,  we  having  a  corres- 
ponding currency,  and  no  par  value 
for  the  American  currency  being 
fixed  by  law.  3rd.  That  interest  at 
the  rate  allowed  by  our  law  was 
chargeable  upon  such  a  note.  Grif- 
fin V.  Judson,  430. 

6.  Mortgage  —  Consideration  — 
Merger.] — Declaration  on  a  promis- 
sory note  made  by  B.  and  endorsed 
by  O'H.  Plea,  that  E.  was  indebted 
to  plaintiff  in  another  note  overdue, 
and  gave  a  mortgage  in  satisfaction 
of  it,  which  mortgage  the  plaintiffs 
accepted  in  security;  that  the  note 
declared  on  was  made,  endorsed, 
and  given  for  the  debt,  and  without 
any  consideration.  Upon  demurrer, 
held,  that  a  pre-existing  debt  is  a 
good  consideration  for  a  promissory 
note,  and  not  the  less  so  from  a 
mortgage  on  real  estate  having  been 
taken  to  secure  the  same  debt. 
Held,  also,  that  the  taking  a  mort- 
gage for  11300,  and  subsequently 
taking  a  promissory  note  for  11353. 
75,  there  could  be  no  merger.  The 
Bank  of  Upper  Canada  v.  Bartlett 
and  O'Eare,  238. 


PROOFS. 

On  policy  of  insurance,  waiver  of.^ 
— See  Insurance. 

In  slander.] — See  Slander. 
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PROSECUTfON. 

Of  bond  with  effect.'] — See  Reple- 
vin, 1. 


PROTEST. 

Notice  of  A  —  See  Promissory  note, 

By  a  foreign  notary.'] — See  Pro- 
missory NOTE,  4. 


PROVISO. 

In  huilding  society^s  mortgage.'] — 
See  Building  Society. 

For  determination  of  lease.]-— See 
Lease,  4. 


QUARTER  SESSIONS. 

Power  of  chairman  to  give  certifi- 
cate of  acquittal  upon  charge  of  as- 
saidt.] — See  Assault,  3. 


RAILWAY. 

Notice  of  claim  against^  under  20 
Vic,  ch.  146.] — See  Damages. 

1 .  Misnomer — Shareholder — Scrip 
— Evidence  —Nonsuit — Fi.  fa.  — Di 

rector  Sheriff  becoming  one  after 

issue  of fi.  fa..,  hut  before  its  return — 
Amendment — Statutes  16  Vic,  241 
— 18  Vic,  86.]— 5e?6^  that  the  sub- 
scription toastock-book  of  a  railway 
company  was  sufficient  evidence  of 
the  party  subscribing  being  a  share- 
holder under  the  definition  of  that 
term  in  the  Railway  Clauses  Con- 
solidation Act,  and  that  it  was  not 
necessary  that  scrip  should  be  is- 
sued for  the  stock  to  constitute  such 
subscriber  a  shareholder.  2.  That 
the  Port  Hope,  Lindsay,  and  Beav- 
erton  Railway  Company  is  an  es- 
tablished corporation,  it  being  re- 
cognised as  such  by  the  statutes  16 
Vic,  ch.  241,  and  18  Vic,  ch.  36. 


3.  A  party  having  signed  his  name 
in  a  stock-book  of  a  railway  com- 
pany, the  number  of  shares  sub- 
scribed for  being  filled  in  by  another 
person,  who,  being  called  as  a  wit- 
ness, swore  that  he  did  it  with 
the  sanction  of  the  subscriber,  and 
the  jury  upon  the  evidence  having 
found  the  subscription  sufficient, 
held,  that  it  was  a  point  for  their 
decision,  (the  jury's,)  and  could 
not  be  made  a  ground  of  nonsuit 
afterwards.  4.  That  a  writ  of  fi. 
fa.  against  a  railway  company, 
which  was  directed,  to  a  sheriff, 
before  he  became*  a  director  in  the 
company,  was  properly  directed 
and  returnable  by  him,  and  his 
becoming  a  director  before  the  re- 
turn of  the  writ  did  not  invalidate 
it.  5.  That  the  naming  of  a  rail- 
way, "railroad,"  at  the  heading 
of  the  page  of  a  stock-book  did  not 
vitiate  the  subscription.  6.  A  stock- 
book  for  a  railway  company  having 
been  opened  and  signed  and  a  new 
one  substituted  therefor,  with  a  pro- 
vision that  any  subscriber  to  the 
old  one  might  withdraw  by  giving 
notice  to  the  president  of  the  com- 
pany, held,  that  a  subscriber  who 
omitted  to  avail  himself  of  the  pro- 
vision by  giving  such  notice  was  not 
relieved  of  his  responsibility  upon 
the  original  subscription.  The  de- 
fendant having  moved  in  arrest  of 
judgment  on  the  ground  that  the  de- 
claration claimed  the  amount  of  the 
judgment  against  a  railway  com- 
pany, instead  of  the  amount  of  stock 
subscribed  by  the  defendant,  the 
court  in  the  exercise  of  its  discre- 
tion allowed  the  plaintiff  to  amend. 
Smith  V.  Spencer,  277. 

2.  Stockholder — Liability  of  to  ex- 
tent of  stock  for  debts  of  company — 
Recovery  of  judgment  against  com- 
pany— Sheriff  president  of  company 
— Execution  of  writ  of  fi.  fa.  by — 
Not  a  nullity — Right  of  stockholder 
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to  impeach  the  foundation  of  judg- 
ment—  Cessation  and  revival  of  com- 
pany — Liahility  of  stocJcholders  con- 
tinued hy  such  revival  for  original 
debts.'] — A  sheriff  being  president 
of  a  railway  company  executes  and 
returns  a  fi.  fa,  against  the  company 
'''■nulla  Z^OTza;"  upon  an  action  brought 
against  a  stockholder  founded  upon 
that  return,  and  an  objection  taken 
thereto,  held,  that  the  writ  and  re- 
turn were  not  of  themselves  a  nul- 
lity on  account  of  the  sheriff  (being 
president)  executing  them,  and  no 
application  having  been  made  to 
set  tho  writ  or  return  aside,  the  ob- 
jection failed.  Held,  also,  that  the 
defendant  (a  stockholder  in  the  com- 
pany) in  the  same  action,  could  not 
go  behind  the  judgment  except  in 
a  case  of  fraud  or  collusion,  and  was 
not  therefore  entitled  to  raise  a  ques- 
tion as  to  the  judgment  being  pro- 
perly recoverable  against  the  com- 
pany. Held,  that  the  cessation  of 
a  railway  company  by  non-perform- 
ance of  the  conditions  of  its  charter 
within  three  years  did  not  extin- 
guish its  liability  or  that  of  its 
stockholders  to  pay  the  debts  con- 
tracted during  its  existence.  Held, 
fourthly,  that  the  21st  section  of  20 
Vic,  ch.  145,  does  not  exempt  the 
shareholders  of  the  company  by 
that  act  revived  from  personal  re- 
sponsibility and  liability  for  debts 
contracted  under  the  previous  sta- 
tute. There  being  some  doubt  at- 
tempted to  be  thrown  upon  the  sig- 
nature of  the  defendant  to  the  stock 
book,  the  jury  found  against  the 
plaintiff;  The  evidence  of  the  wit- 
ness to  the  signature  being  very 
clear,  and  not  being  impeached,  the 
court  granted  a  new  trial.  Ray  v. 
Blair,  257. 

3.  Consolidation  Act  —  Railway 
company — Stockholders  of — Liahility 
of  for  amount  of  unpaid  stoch — Exe- 
cution against  company — Return  of 


"  nulla  — Declaration,  under 

Railway  Clauses  Consolidation  Act 
against  defendant  as  a  shareholder 
of  the  Port  Hope,  Lindsay  &  Bea- 
verton  Railway  Company,  setting 
out  the  recovering  of  a  judgment 
against  said  railway  company ;  re- 
turn of  writ  ^^nidla  bona  "  that  de- 
fendant holds  25  shares  of  stock 
in  said  company  unpaid.  Pleas — 
1.  Never  indebted,  2.  Never  was 
or  is  a  shareholder  in  said  company. 
On  the  trial,  among  other  things, 
plaintiff  proved  a  judgment  against 
the  company  for  £3000;  that  a Ji. 
fa.  had  been  issued  and  returned 
^'  nidla  bona;^^  also  that  defendant 
had  signed  the  stock  book  of  com- 
pany for  25  shares,  and  paid  2J  per 
cent.,  £6  5s.  The  jury  having 
found  for  plaintiff,  on  motion  for 
nonsuit,  on  several  grounds,  among 
them,  that  on  the  trial  it  appeared 
that  the  words  "  twenty-five  "  had 
been  written  over  the  word  "  ten," 
opposite  the  defendant's  name,  and 
that  the  alteration  should  be  ac- 
counted for.  Also,  9lhly,  that  the 
contract  under  which  plaintiff'  re- 
covered his  judgment  was  illegal, 
being  for  a  loan  at  a  usurious  rate 
of  interest.  Held,  that  the  first  ob- 
jection was  rebutted  by  the  facts 
proved  at  the  trial,  as  the  defendant 
had  paid  the  sum,  £6  5s.,  being  the 
correct  sum  to  be  paid  on  the  first 
call  on  25  shares  of  ^10  each,  being 
2J  per  cent.  And  as  to  the  ninth 
objection,  held,  that  if  defendant 
wished  to  impeach  the  plaintiff^'s 
judgment  on  the  grounds  of  fraud 
or  collusion,  he  should  have  raised 
the  defence  by  his  plea.  Semble, 
"  that  the  court  will  intend  the 
judgment  to  be  right  and  well 
founded  in  all  respects,  until  the 
contrary  be  shewn."  The  several 
grounds  taken,  on  motion  for  non- 
suit, not  above  referred  to,  have 
been  decided  by  previous  cases  in 
this  and  the   Court   of  Glueen's 
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Bench,  as  by  reference  below  will 
appear.    Fraser  v.  Hickman,  584. 

4.  Passenger —  Ticket —  Conductor 
Liability  of  company  for  acts  o/] — 
The  plaintiff  while  travelling  be- 
tween St.  M.  &  L.  mislaid,  and 
being  called  upon  to  produce  could 
not  find  his  ticket,  the  conductor 
after  waiting  some  time  stopped 
the  train  and  turned  him  off  he 
offering  to  pay,  but  the  conductor 
refused  to  tal<e  his  fare.  Upon 
an  action  brought  against  the  rail- 
way company  and  ^300  damages 
awarded,  held,  that  the  defendants 
were  responsible  for  the  acts  of  the 
officer,  duly  authorised  and  styled 
under  the  statute  "  conductor," 
when  not  committed  in  excess  of 
his  authority  derived  from  them, 
and  although  the  damages  were 
considered  excessive,  ii  being  the 
second  verdict  obtained  by  the 
plaintiff,  the  court  would  not  on 
that  ground  disturb  the  verdict. 
Curtis  V.  The  Grand  Trunk  Rail- 
way Co.,  89. 

RECEIPT. 

See  Distress. 

For  rent  in  ejectment.']—  See  Eject- 
ment, 10. 

RECORD. 

Of  division  court  judgmen  t.] — See 
Division  court,  1. 


RE-DEMISE. 

Ill  mortgage.'] — See  Building  So- 
ciety. 

REDEMPTION. 

Of  land  sold  for  taxes.]  —  See 
Taxes,  3,  4. 


RE-FILING. 

Of  chattel  mortgage  loithin  a  year.] 
— See  Interpleader,  2. 

Of  assignment  for  benefit  of  credi- 
tors.]~~See  Interpleader,  2. 


REGISTRAR. 

Form  of  certificate  of  title  byS] — 
See  Abstract. 

Offices  and  vaults  for — Duty  of 
county  council  to  provide — Remedy 
for  not  so  doing —  Consol.  Stat.  U.  (7., 
c/i.  89.]— Consol,  Stat.  U.  C,  eh. 
89,  makes  it  the  duty  of  the  county 
council  to  erect  fire-proof  offices 
and  vaults  for  the  register  of  the 
county.  The  defendants  have  ne- 
glected so  to  dO;  and  the  plaintiff, 
the  registrar  of  the  county,  having 
furnished  the  requisite  vaults  and 
offices,  sued  the  county  council  for 
the  rent  of  the  same.  On  motion 
for  new  trial,  held,  that  the  plaintiff 
was  not  entitled  to  provide  the  re- 
quisite offices,  &c.,  and  to  charge 
the  defendants  with  the  rental 
thereof,  his  remedy  was  to  compel 
the  council  by  the  aid  of  the  court 
to  furnish  such  offices,  &c.  "Ward 
V,  The  United  Counties  of  Northum- 
berland and  Durham,  54. 


REGISTRY. 

Of  judgment.] — See  Judgment,  I 


RELEASE. 

Of  apprentice,  by  dissolution  of 
partnership.] — See  Apprentice. 

Of  surety  on  bond.]  —  See  Bond, 
5,  6,  7. 

Of  endoiser  on  promissory  note  hy 
informal  notice.] — See  Promissory 
note,  2. 
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REMOVAL. 

0/ goods.] — See  Goods. 


RENEWAL. 

0/  bill  of  sale.^  —  See  Bill  of 

SALE. 


REPAIR. 

Of  road  hy  municipality.'] — See 
Indictment. 

REPLEVIN. 

See  Assessment,  1. 

1.  Bond — 'Assignmeiit  of — Condi- 
tion— Breacli  —  Prosecution  of  with 
effect — Form  of  bond  to  coroners.] — 
1.  Upon  an  action  on  a  replevin 
bond  given  by  a  sLeriff  and  two 
sureties  to  the  coroners  of  a  county, 
conditioned  that  the  obligor  should 
prosecute  with  effect  and  without 
delay  a  certain  suit  for  the  recovery 
of  certain  chattels,  the  defendants 
pleaded  that  the  suit  was  still  unde- 
termined. It  was  proved  by  the 
production  of  the  record  that  a  ver- 
dict had  been  obtained  against  the 
principal  obligor  with  points  re. 
served,  which  also  appeared  by 
production  of  a  special  case  to  have 
been  decided  against  him.  Held, 
{dubitante^  sufficient  without  shew- 
ing the  entry  of  a  judgment  thereon 
to  entitle  the  plaintiff  to  a  verdict 
for  nominal  damages.  The  verdict 
having,  however,  been  entered  for 
the  penalty  of  the  bond  £1,500,  the 
court  ordered  it  to  be  reduced  to  Is., 
otherwise  a  new  trial.  The  defen- 
dants having  moved  in  arrest  of 
judgment  on  the  ground  that  the 
bond  was  made  to  and  assigned  by 
one  coroner  of  the  county,  held,  that 
the  bond  being  properly  set  out  in 
the  declaration,  and  no  issue  or 
85 


point  being  raised  on  the  record, 
the  court  were  not  bound  to  take 
judicial  notice  that  there  were  more 
coroners  than  one  in  the  county, 
and  the  declaration  was  therefore 
sustained.  Johnson  et  al.  v.  Parke 
et  al,  179. 

2.  School  site  Trustees  Arbi- 
tration Aioard  Blanks  filled  in 

after  execution  Rendered  invalid 

thereby.] — Replevin.  Two  defen- 
dants avovi'ed ;  the  third  pleaded  the 
convening  of  a  special  meeting  of 
the  freeholders  and  householders  of 
a  certain  school  section  to  procure 
a  school  site,  when  it  was  agreed 
to  procure  a  certain  piece  of  ground 
and  erect  a  school  house  thereon, 
v^^hich  was  done.  That  plaintiff  was 
a  resident  freeholder  when  the  meet- 
ing was  held  and  wh(  n  his  goods 
were  seized,  and  was  assessed  S80 
for  building  said  school-house,  &c. 
The  plaintiff'  pleaded  that  the  meet- 
ing above  set  forth  was  null  and 
void,  because,  before  the  said  meet- 
ing another  meeting  had  been  con- 
vened according  to  law,  when  a  dif- 
ference of  opinion  existed  between 
a  majority  of  the  freeholders  and 
householders  as  to  choosing  a  school 
site,  and  arbitrators  were  a[)poinied, 
who  decided  upon  a  certain  site, 
which  decision  remains  in  force, 
and  the  defendants  in  contravention 
thereof  wrongfully  purchased  the 
site  mentioned  in  their  plea,  and 
wrongfully  distrained,  &c.  Upon 
demurrer,  held,  that  the  second 
meeting  pleaded  by  the  defendants 
was  a  violation  of  the  provisions  of 
the  statute,  and  that  the  plaintiff 
was  entitled  to  judgment.  The 
arbitrators  to  whom  a  reference  in 
this  cause  was  made  under  the 
school  act  executed  an  award,  the 
description  of  the  lot  not  being  fully 
inserted,  but  a  blank  being  left 
therefor,  which  was  afterwards  filled 
in  and  the  word  lot  altered  into  gore, 

*  VOL.  xir. 
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Held,  that  the  award  was  insuffi- 
cient. Held,  also,  that  school  trus- 
tees who  executed  a  warrant  as 
such  trustees  under  the  seal  of  the 
trustee  corporation  were  not  person- 
ally responsible.  Ryland  v.  King 
et  al,  198. 

•  RESIDENT. 

Taxes  on  non-resident'' s  layids.'] — 
See  Mandamus. 


RETURN. 

By  justice  of  the  peace.']  —  See  Jus- 
tice OF  THE  PEACE,  2. 

Of  conviction  of  magistrates.] — See 
Magistrate. 


REVISION. 

Of  assessment.] — See  Mandamus. 


ROAD. 
Company.] — See  Indictment. 


RULE. 

To  set  aside  an  award,  costs  of] — 
See  Award,  2. 


SALARY. 

0/  clergyman.] — See  Church- 
wardens. 


SALE. 

Of  Croion  lands,  what  sufficient 
evidence  of.]—See  Crown  lands,  L 

For  taxes»]  —  See  Ejectment,  4. 

Of  goods.] — See  Goods. 

Of  unpatented  lands.]— See  Tax- 
es, 3,  4. 


SCHOOL. 

Site.]— See  Replevin,  2. 

1.  3Iandamus.]  —  As  a  general 
ruleamandamus  will  not  be  granted 
unless  the  party  making  the  appli- 
cation has  no  other  specific  legal 
remedy.  Upon  an  application  by 
school  trustees  for  a  mandamus  to 
obtain  money  from  a  corporation, 
the  affidavits  being  contradictory, 
and  this  court  having  decided  in 
the  case  of  School  Trustees  of  Ar- 
thur V.  The  Corporation  of  Arthur, 

C  P.  U.  C.  582,  that  an  action 
for  a  balance  due  in  a  case  such  as 
this  would  lie,  the  mandamus  was 
refused.  The  School  Trustees  of 
Elzevir  v.  The  Corporation  of  Elzevir, 
548. 

2.  Trustees — Money  collected  for.] 
— Held,  that  a  demand  or  order  from 
a  majority  of  the  school  trustees  of 
a  school  section  is  necessary  to  sus- 
tain an  action  for  money  collected 
under  a  by-law  passed  under  the 
authority  of  sec.  34,  of  22  Vic,  cb. 
64.  The  Trustees  of  School  Section 
3  of  Caledon  v.  The  Toivnship  of 
Caledon,  301. 


SCRIP. 

In  railway. \ — See  Railway,  \. 


SEDUCTION. 

\.  WidoiD — Action  hy — Not  main- 
tainahle  hy  the  mother  when  seduction 
occurs  during  life-time  of  f<«ther,  who 
dies  hef)re  action,  ivithout  proof  of 
service.^ — The  plaintiff,  a  widow, 
sues  the  defendant  for  the  seduction 
of  her  daughter  and  loss  of  service 
thereby  caused.  It  was  proved  on 
the  trial  that  the  seduction  took 
place  in  October,  1861,  during  the 
life-time  of  the  plaintifl^'s  husband, 
father  of  the  plaintiff's  daughter. 
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On  the  15th  of  June,  1862,  the 
father  died,  and  on  the  16th  of 
July,  LS62,  a  child  was  born,  by- 
plaintiff's  daughter.  It  was  ob- 
jected on  the  trial  that  under  the 
above  circumstances  this  action 
w^mkl  not  lie,  a  verdict  was  en- 
tered for  the  plaintiff  subject  to 
the  objection.  On  motion  for  non- 
suit, held,  that  the  action  was  not 
maintainable  without  proof  of  ac- 
tual service  to  support  it,  and  as 
the  plaintiff,  neither  at  the  time 
the  seduction  occurred,  nor  subse- 
quently when  her  daughter  being 
pregnant  and  the  right  of  action 
became  complete,  was  entitled  to 
her  services,  she  could  not  be  said 
to  have  lost  those  services  by 
the  misconduct  of  the  defendant. 
A  nonsuit  was  therefore  entered. 
Helen  Smart  v.  Angus  Hay,  528. 

2.  Master  and  servant — Married 
woman — Stat.^ — Action  by  plain- 
tiff, the  father,  against  defendant 
for  the  seduction  of  his  daughter,  a 
widow,  living  with  him  and  in  his 
service.  On  the  trial  it  was  at- 
tempted to  be  proven  that  plaintiff's 
daughter  was  living  with  and  in 
the  service  of  the  plaintiff.  The 
evidence,  however,  being  insuffi- 
cient to  shew  that  they  were  living 
in  relation  to  each  other  as  master 
and  servant,  and  as  the  daughter 
was  not  an  unmarried  v/oman  the 
action  was  held  not  maintainable 
under  the  statute.  Thomas  Ander- 
son V.  John  Rannie^  586. 


SEPARATION. 

Of  husband  and  wifeJ] — See  H  us- 

BAND  AND  WIFE. 


SERVICE. 

Proof  of  ,  in  action  of  seduction^ 
See  Seduction,  1. 


SET  OFF. 
See  Covenant,  1. 


SHAREHOLDER. 
See  Railway,  1. 


SHERIFF. 

President  or  director  of  Railway 
execution  of  writ  by."] — See  Rail- 
way, 1,  2. 

Deed  of  right  to  maintain  action 
under.] — See  Ejectment,  6. 

1.  Bond—  Vacation  of  office— Sure- 
ties— Liability  of  for  moneys  rC' 
ceived  between  vacation  and  discharge 
from  office] — Defendant  L.  W.  M. 
was  appointed  sheriff^ of  the  county 

j  of  Norfolk,  on  the  9th  of  March, 

1858,  and  gave  a  bond  with  the 
0  her  two  defendants  as  sureties 
covenanting  that  L.  W.  JM.,  as 
sheriff',  should  pay  over  all  moneys 
received  by  virtue  of  his  office  as 
sheriff.    On  the  19ih  of  February, 

1859,  judgment  was  given  for  the 
Crown  against  L.  W.  M.,  whereby 
his  office  became  vacated,  but  no 
writ  of  discharge  issued.  On  the 
I5th  of  March,  1859,  a  writ  of/. /a. 
was  placed  in  his  hands  at  the  suit 
of  the  now  plaintiff  against  one  G, 
W.  K.,  and  on  the  29th  of  June, 
1859,  the  said  L.  W.  M.  received 
the  amount  endorsed  on  the  said 
writ,  but  has  never  paid  the  same  to 
the  plaintiff.  On  special  case, 
held,  that  the  sureties  of  the  said 
L.  W.  M.  were  liable  for  all  moneys 
received  by  him  colore  officii.  The 
mere  fact  of  the  term  and  tenure 
of  L.  W.  M.'s  office  of  sheriff  hav- 
ing expired  is  not  sufficient  to  in- 
capacitate him  from  doing  acts  of 
sheriff.    Kent  v.  Mercery  30. 

2.  Bond — Allowance  of — Con, 
Stat^  U.  C,  ch,  24-.] — Action  against 
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a  sheriff  for  the  escape  of  a  prisoner, 
held  upon  a  ca.  sa.  PJeas.  —  1st. 
Not  guilty.  2nd.  That  while  the 
prisoner  was  in  custody^  the  defen- 
.  dam  took  from  him  a  bond  in  the 
form  prescribed  by  the  statute, 
Consol.  Stat.  U.  C,  ch.  24,  and 
then  permitted  the  prisoner  to  go  at 
large,  which  is  the  grievance  com- 
plained of.  3rd.  That  the  prisoner 
at  the  time  of  his  arrest  was  and  is 
still  insolvent,  wherefore  the  plain- 
tiff sustained  no  damage  by  the 
escape.  Replication  to  second 
plea  that  the  sheriff^ did  not  procure 
the  allowance  of  the  bond  within 
30  days.  Upon  demurrer  to  the 
second  and  third  pleas,  held,  that  it 
was  not  necessary  that  the  bond 
should  be  allowed  for  the  protection 
of  the  sheriff',  and  that  he  was  en- 
titled to  judgment  upon  the  second 
plea,  and  that  the  third  plea  was 
bad.  Kf^rr  et  al.  v.  McEwan, 
Sheriff,  241. 

3.  A ttorn ey — Directions  to  se ize — 
Fake  representation —  Trespass  — 
Da  m  ages  —  Plea  clings — Demu  rrer'j — 
Declaration  stated  that  one  A.  hav- 
ing recovered  a  judgment  against 
B.  &.  B.,  his  attorney,  (defendant,) 
delivered  Ji  fa.  to  plaintiff' as  sheriff, 
directing  him  to  levy  on  certain 
goods  in  the  possession  of  one 
Burns,  as  the  goods  of  B.  &  B. 
Plaintiff  believing  said  representa- 
tion to  be  true,  levied  and  sold  the 
said  goods.  Averment,  that  he 
(plaintiff')  afterwards  suffered  dam- 
age in  an  action  brought  by  Burns, 
the,  owner  of  the  goods.  Demurrer, 
that  defendant  acting  as  an  attorney, 
is  not  liable  under  the  circumstances 
stated,  and  if  this  action  will  lie  at 
all,  it  should  be  against  "  A."  the 
plaintiff'  in  the  execution.  Held, 
that  it  being  expressly  stated  that 
there  was  a  false  representation, 
and  that  the  defendant  directed  the 
plaintiff  to  levy,  and  having  made 


him  a  mandatory  or  agent  for  tak- 
ing the  goods,  \hdi.\  quoad  the  tres- 
pass in  seizing,  (under  the  author- 
ity of  Humphrey  v.  Pratt,  5  Bligh, 
N.  R.  154,)  the  declaration  is  good. 
'Znd plea,  ih^i  he  (  tefendan  )  hon- 
estly believed  the  said  goods  be- 
longed to  B.       B.,  and  made  such 
representation  only  for  the  purpose 
of  assisting  the  plaintiff^  in  the  exe- 
cution of  the  writ     Demurrer,  that 
it  is  immaterial  whether  the  repre- 
sentation was  wilfully  false  or  not, 
so  long  as  it  was  actually  untrue, 
as  the  sheriff  acting  in  good  faith  in 
seizing  the  goods  was  thereby  led 
to  commit  a  wrong.     Held  to  be 
bad,  as  not  being  a  traverse  of  any 
particular  fact ;  but  being  a  plea  of 
confession  and   avoidance  of  the 
whole  declaration,  it  is  an  answer 
merely  to  the  false  representation, 
but  not  to  the  direction  to  levy,  - 
which  is  the  substance  of  the  com- 
plaint.   Ath  plea,  that  the  action 
referred  to  in  the  declaration  was 
brought  by   Burns,  who  claimed 
the  goods,  againht  plaintiff' and  his 
bailiff"  W.;   that  said  action  after 
appearance    was  discontinued  by 
Burns,  who  paid  the  costs,  and  that 
plaintiff  was  not  damnified.  Repli* 
cation  to  said  plea,  that  the  action 
complained  of  was  not  the  action  in 
theplea  mentioned,  but  one  in  which 
the  now  defendant,  W.  and  one  E. 
were  defendants  ;  that  W.  was  act- 
ing as  bailiff  of  plaintiff  under  his 
warrant,  and  employed  E.  ;  dama- 
ges were  recovered  against  said  de- 
fendants, and  were  paid  by  E.,  and 
this  action  is  brought  for  the  bene- 
fit of  E.     Demurrer,  because  the 
replication  shews  plaintiff" sustained 
no  damage,  and  also  that  it  is  a  de- 
parture,   because   plaintiff  in  the 
declaration    claims  compensation 
from  defendant,  and  the  replication 
shews  the  whole  damage  was  sus- 
tained by  E.,  an  assistant,  who  was 
employed  by  W.,  and  not  shewn  to 
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have  been  employed  by  plaintifl. 
Held  good,  as  the  action  cannot  be 
sustained  without  shewing  that  the 
plaintiff  has  actually  himself  suf- 
fered damage.  2n<i.  Held  that  the 
pleadings  do  not  shew  that  plaintiff 
has  Inmself  suffered  actual  damage 
directly  sustained,  and  the  facts 
shewn  do  not  bring  E.,  the  bailiff's 
assistant,  but  not  directly  employed 
by  the  sheriff,  within  the  principle 
laid  down  by  Lord  Denman  in  the 
case  of  Evans  v.  Collins,  referred 
to  fully  below.  Moodie  (Sheriff)  v. 
Dougall,  555. 


SIGNATURE. 

To  return  by  magistrates. — See 
Magistrate. 


SLANDER. 

L  Innuendo — Proof  of — C.  L.  P. 
A.,  sec.  110.] — The  first  count  of  the 
declaration  set  out  that  the  plaintiff 
was  an  unmarried  woman  ;  that 
there  had  been  a  coroner's  inquest 
held  on  the  body  of  an  infant  found 
on  the  defendant's  premises,  whose 
death  the  jury  found  was  caused  by 
desertion  and  exposure  by  persons 
to  them  unknown  ;  and  it  then 
alleged  that  the  defendant  speaking 
of  and  concerning  the  plaintiff^,  the 
said  infant,  and  the  inquest  then 
being  he'd,  said  to  one  B,  a, con- 
stable attending   on   the  inquest. 

Why  did  you  not  bring  Miss  B. 
(the  plaintiff)  down  with  you.  She 
has  had  time  to  change  her  appear- 
ance. I  could  see  the  child  looked 
like  the  mother,  Miss  B.,  because 
she  has  red  hair  and  so  had  the 
child,"  meaning  thereby  that  the 
plaintiff^  was  the  mother  of  the  said 
child,  and  had  deserted  and  left  and 
exposed,  or  caused  and  procured  it 
to  be  left  and  exposed  on  or  near 


the  defendant's  premises,  whereby 
the  child  being  of  so  tender  an  age 
as  to  be  unable  to  take  caie  of  it- 
self died  in  consequence  of  being 
deserted  and  left  as  aforesaid."  In 
a  second  count  the  defendant  was 
charged  with  saying  that  the  child 
was  the  very  image  of  its  mother, 
and  with  naming  the  plaintiff^  in 
answer  to  a  question  who  was  the 
mother,  the  innuendo  being  the 
same  as  in  the  first  count.  Defen- 
dant pleaded  only  not  guilty.  The 
words  charged  were  proved,  and 
the  jury  having  found  for  the  plain- 
tiff, held,  that  the  words,  coupled 
with  the  facts,  were  capable  of  the 
meaning  imputed  to  them,  and 
might  therefore  sustain  the  action; 
but  that  as  there  was  nothing  to 
shew  that  the  defendant  was  speak- 
ing of  or  alluding  to  the  cause  of 
the  child's  death,  and  not  merely 
in  reference  to  the  question  who 
was  its  mother — the  innuendo  was 
not  supported  by  the  evidence. 
Held^  also,  that  the  communication 
was  not  privileged.  Remarks  as  to 
the  effect  of  the  C.  L.  P.  A.  sec. 
1 10,  and  as  to  the  decision  in  Hem- 
mings  V.  Gasson,  E.  B.  &  E.  346. 
Black  V.  Alcock,  19. 


SPECIAL. 
Endorsement. 1 — See  Summons. 


STATEMENT. 

On  renewal  of  hill  of  sale."] — See 
Bill  of  sale. 


SOLICITOR. 

Of  a  municipal  council  being  a 
member  thereof,  cannot  recover  for 
services.'] — See  Municipal. 
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STATUTE. 

Gov.  Stat.  U.  a,  cli,  19,  sec.  142.] 
— See  Di/isioN  Court,  1. 

Con.  Sfat.  U.  C,  ch.  89,  sec.  67.] 
— Sec  Abstract. 

Con.  Stat,  of  Canada.,  cli.  93.]  — 
See  Arson, 

Imperial  Stat.  I  W.  &  M.,  ch.  18; 
CoxN.  Stat.  Can  ,cb.  29.]— /See  As- 
sault, 2. 

Co/i,.  ^to^.  U.  a,  c/i.  45.]— /S'ee 
Bill  of  sale. — Goods. 

16  Fic,  ch.  219.]— /S'ee  By-law. 

20  Vic,  ch,  3.]  —  /S'ee  Chattel 
Mortgage. 

Church  Temp.Act.~\ — See  Church- 
wardens. 

To  recti  ft/  a  hy-law  under  which 
debentures  were  issued.']  —  See  Con- 
tract, 2. 

Con.  Stat.  Can.,  ch.  6,  sec.  81.] — 
See  County  Court,  2. 

Municipal  Corporation  Act.] — 
See  Corporation. 

Stat.  23  Vic,  ch.  2;  Con.  Stat. 
Can.,  cA.22.J — See  Crown  Lands,  1. 

23  Vic,  ch.  2.]  —  See  Crown 
Lands,  2. 

Coh.  Stat,  of  Canada,  ch.  91.] — 
See  Assault,  3. 

20  Vic,  ch.  146.]— /S'ee  Damages. 

Con  Stat.  U.  C,  cX  19,  sec  142.] 
— See  Division  Court,  1, 

Con.  Stat,  of  Canada,  ch.  19.] — 
See  Division  Court,  2. 

Of  limitations  of  heirship,  and 
Consol.  Stats.        C.,  ch.  88.]— 
Ejectment,  3. 

Con.  Stat.  U.  C,  ch.  61.]~-See 
Highway- 


20  Vic,  ch.  3.] 
pleader,  2. 


See  Inter- 


Royal  assent  to  in  computation 
under  excluded.'] — See  Damages. 

9  Vic,  ch.  34,  sec.  13  ;  24  Vic,  ch. 
41,  sec.  12.] — See  Judgment,  1. 

Con.  Stat.  U.  C,  ch.  126.]— /S^ee 
Justice  of  the  peace,  1. 

Stat.  14  c&  15  Vic,  ch.  l.y-See 
Lease,  3. 

24  Vic,  ch.  m.^—See  Mandamus. 

59  Geo.  '^.ch  3;  Con.  Stat.  U.  C, 
ch.  85.] — See  Married  women. 

23  Vic,  ch.  M.y-See  Parlia- 
mentary Election. 

10  Vic,  ch.  241  ;  18  Vic,  ch.  36.] 
—See  Railway,  1. 

Con.  Stat.  U.  C,  ch.  89.]— i^ee 
Registrar. 

22  Vic,  ch.  64,  sec  34.]  — /S'ee 
School,  2. 

Con.  Stai.  U.  C,  ch.  24.]— /S'ee 
Sheriff,  2. 

3  Vic,  ch.  46,  sale  under.] — See 
Taxes,  3. 


STOCK. 

Unpaid  in  railway — liability  of 
stockholder  for.] — See  Railway,  3. 


STOCKHOLDER. 

In  railway  company,] — See  Rail- 
way, 1,  2,  3. 


STOPPAGE  IN  TRANSITU. 
See  Interpleader,  3. 

STREET. 

Levelling  of] — *S'ee  Highway. 
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SUBMISSION. 
See  Award,  1. 


SUMMONS. 

Special  endorsement — Balance  on 
account  stated — Interest.'] — Eeld^  that 
an  endorsement  on  a  writ  of  sum- 
mons as  follows:  "1861,  Dec.  31st. 
To  balance  of  account  due  and 
owing  by  the  within-named  defen- 
dants at  this  date  for  work  and 
labour  done  and  performed  by  the 
plaintiff  for  the  defendants,  and  at 
their  request,  and  for  moneys  paid 
by  the  plaintifJ  for  the  defendants 
at  their  like  request,  |5,950.47," 
with  the  usual  claim  for  interest 
from  that  date,  was  a  sufficient  en- 
dorsement to  enti'Je  the  plaintiff  to 
sign  judgment  on  default  of  appear- 
ance, and  on  motion  to  set  aside  the 
judgment.  &c.,  the  indulgence  was 
granted  on  payment  of  all  costs, 
and  giving  security  for  the  debt. 
Smart  v.  The  Niagara  and  Detroit 
Rivers  Raihcay  Go.^  404. 


SUPPORT. 

Of  wife  hy  husband  after  separa- 
tion.']— See  Husband  and  wife. 


SURETY. 

See  Bond,  1, 2,  5,  6,  7.— Shehiff,  1. 

Liability  of  for  moneys  received  hy 
sheriff  between  vacation  and  discharge 
from  office.] — See  Sheriff,  1. 

On  promissory  note.]  —  See  Promis- 
sory NOTE,  4, 


SWINDLING. 
See  Libel. 


TAVERN-. 

License.'] — See  Corporation. 

Licensed — Selling  liquor  during 
polling  days— Bar-keeper — LAability 
of  hotel-keeper  for  his  acts.] — In  an 
action  for  penalties  under  the  sta- 
tute (Gonsol.  Stat,  of  Can.,  ch.  6, 
sec.  81)  prohibiting  the  selling  of 
liquor  on  polling  days,  the  judge 
having  told  the  jury  that  the  defen- 
dant was  responsible  for  his  agent's 
(bar-keeper's)  acts,  although  done 
in  direct  contravention  of  his  com- 
mand, and  the  question  of  conni- 
vance on  the  defendant's  part,  not- 
withstanding his  command  to  his 
bar-keeper,  not  having  been  left  to 
the  jury^  a  new  trial  was  oidered 
without  costs.  Hugill  v.  Merriiield, 
269. 


TAXES. 

/Siee  Assessment,  1,2,3. — Eject- 
ment, 4. 

1.  Unpatented  lands — Agency — 
'Voluntary  payment  —  Money  had 
and  received  does  not  lie  to  recover — 
Paidivith  knowledge  of  facts  J — The 
plaintiff  having  remitted  through 
the  treasurer  of  the  county  of  Lamb- 
ton  certain  moneys  in  payment  for 
taxes  supposed  to  be  due  by  him 
on  unpatented  lands  in  that  county, 
on  the  terms  stated  in  his  letter  (as 
shewn  in  the  statement  of  case) 
upon  an  action  brought  for  moneys 
had  and  received,  held,  that  the 
circumstances  created  Mr.Vidal  the 
agent  of  the  plaintiff,  and  that  the 
payment  as  shewn  to  be  made  was 
a  voluntary  one  with  a  full  know- 
ledge of  the  facts,  and  could  not  be 
recovered  back.  Street  v.  County 
of  Lambton,  294. 

2.  On  unpatented  lands — Pay- 
ment—  'Warrant.'^ — The  defend  an  ts 
having  assessed  certain  lands  in 
their  county  as  non-resident  lands, 
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the  treasurer  returns  the  same  as  in 
arrears  for  taxes,  and  issues  his 
warrant  to  the  sheriff  for  the  sale  of 
them.  The  plaintiff,  to  avoid  fur- 
ther expense,  paid  the  taxes  under 
protest.  The  lands  were  not  pa- 
tented. Upon  an  action  brougbt 
for  money  had  and  received,  held, 
that  the  money  having  been  paid 
under  pressure  and  protest,  and  not 
voluntarily,  the  plaintiff  was  enti- 
tled to  recover  it  back.  Street  v. 
The  Corforaiion  of  Simcoe,  284. 

3.  Sale  for — Redemption — A  con- 
veyance hy  a  sheriff  more  than  two 
years  after  the  sale  under  8  Fc,  ch. 
46,  confirmed.il — Held,  that  the  sta- 
tute 8  Vic!,  ch.  46,  does  not  limit 
the  period  within  which  a  sheriff's 
deed  for  a  sale  for  taxes  should  be 
given  to  two  years  from  the  date  of 
sale,  the  extension  of  two  years 
(instead  of  one  as  before)  being 
more  for  the  benefit  of  proprietors 
to  redeem.  Held,  also,  that  the 
points  decided  in  the  case  of  Hamil- 
ton V.  McDonald,  22  Q.  B,  U.  C. 
186,  were  not  open  for  discussion 
in  this  court.  Weegan  v.  McDiar- 
mid,  499. 

4.  Sale  of  land  for— Redemption 
— Expiration  of  the  twelve  calendar 
months.'] — Held,  that  the  stature 
allowing  twelve  calendar  months 
for  the  redemption  of  land  gives 
the  whole  of  the  day  in  the  subse- 
quent year  upon  which  the  sale 
takes  place.  When  a  sale  took 
place  upon  the  Tth-of  October,  1840, 
anJ  the  money  was  not  paid  to 
redeem  until  the  8th  of  October, 
1841,  held,  that  it  was  too  late. 
Proudjoot  V,  Bush,  52. 


TENANT. 

JSee  Ejectment,  8, 

His  right  against  mortgagee.'] — 
See  Lease,  3. 


TENANCY. 
See  Ejectment,  10. — Lease,  1,  3. 


TESTATOR. 

Business  of  carried  on  hy  executors,] 
—  See  Interpleader,  4. 


TICKET. 
Railway.] — See  Railway,  4. 


TITLE. 

Mode  of  setting  up  in  ejectment.] — 
See  Ejectment,  7. 

Notice  of  in  ejectment.]— See  Eject- 
ment, 11. 


TORT  FEASOR. 
See  Assault. 


TRANSCRIPT. 

Of  judgment  under  division  court 
act.] — See  Division  court,  1. 


TREASURER. 

Warrant  for  sale  for  taxes,] — See 
Ejectment,  4. 

TRESPASS, 
See  Division  CouRT,2. — Sheriff, 

8. 

1 .  Justifica  tion — Possess  ion — Evi- 
dence of.] — Trespass  qu.  cL  freg.^ 
pleas  8rd  and  4th,  thai  one  E.  W. 
was  the  owner  of  the  locus  in  quo^ 
and  justifying  by  his  authority  and 
command.  Upon  the  trial,  the 
learned  judge  having  refused  to 
admit  evidence  that  E.  W.  had  been 
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in  possession  of  the  premises  over 
twenty  years,  and  that  the  defend- 
ant had  obtained  title  through  him, 
a  new  trial  was  ordered  without 
costs.  Miles  McMillan  v.  Duncan 
McMillan,  and  five  others,  158. 

2.  Action  of  trespass  de  bonis, 
&C.5  in  the  county  court  of  the 
county  of  Perth;  in  which  defend- 
ants, after  declaration,  applied  to 
the  judge,  who  stayed  proceedings, 
on  it  appearing  that  the  defendants 
had  been  sued  for  the  same  causes 
of  action  in  the  county  court  of 
another  county,  in  which  action  the 
proceedings  against  them  were  held 
to  be  coram  nonjudice;  and  whereof 
the  costs,  though  taxed,  had  not 
been  paid.  On  motion  for  manda- 
mus to  compel  the  said  judge  of 
the  county  court  to  proceed  in  due 
course  of  law  to  try  this  case,  held, 
that  the  defendants  being  primarily 
interested,  had  a  right  to  be  before 
the  court  and  heard,  the  mandamus 
yi^as  therefore  refused.  Semble, 
that  the  proceedings  in  this  cause 
should  not  have  been  stayed  by  the 
judge  of  the  county  court.  In  re 
the  Judge  of  the  County  Court  of 
Perth  in  a  suit  of  Ruth  A.  Dollery  v. 
Samuel  Whaley  and  Wm.  Moss,  552. 

3.  High  water  mark—  The  mean- 
ing of  the  words  used  in  a  deed  ex- 
plained by  other  deeds  between  the 
same  'parties  relating  to  the  same 
subject  fiiatter.'] — Ln  trespass  to  try 
title  to  certain  lands  lying  adjacent 
to  the  river  Humber,  and  occasion- 
ally overflowed  during  freshets,  ihe 
defendant's  deed  gave  him  the  bed 
of  the  river,  and  two  rods  beyond 
"high  water  mark"  on  both  sides 
of  it.  The  evidence  was  conflicting 
as  to  the  position  of  posts  mentioned 
in  ihe  deed,  and  the  deiendant  con- 
tended that  he  was  entitled  to  two 
rods  beyond  the  highest  point  to 
which  the  water  of  the  river  ever 
rose,  including  the  lands  in  ques- 
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tion.  A  bond  containing  the  agree- 
ment between  the  parties  in  pur- 
suance of  which  the  conveyance 
appeared  to  have  been  made  de- 
fined "high  water  mark"  to  be 
"  where  the  water  has  already,  or 
may  hereafter  be  flowed  for  mill 
convenience  or  other  machinery." 
Held,  that  under  the  circumstances 
of  the  case  the  language  of  the 
deed  of  conveyance  was  explained 
by  the  bond,  and  that  high  water 
mark  was  the  line  to  which  the 
water  was  flowed  for  the  purposes 
therein  mentioned.  Grahams  v. 
Brow7ie,  418, 


TROVER. 

1,  Lie7i — Division  court.'] — The 
plaintiff  being  the  holder  of  a  pro- 
missory note  made  by  Francis  and 
endorsed  by  Thomas  Somervilie, 
employed  B  ,  his  attorney,  to  collect 
the  same,  who  sent  it  to  C.,a  clerk 
of  a  division  court,  to  issue  process 
thereon.  B.,  on  the  trial,  obtained 
judgment  against  the  maker,  and 
failed  against  the  endorser.  An-, 
other  suit  was  afterwards  brought 
in  the  name  of  the  same  plaintiff, 
by  instructions  of  B.  against  Thos. 
S.,  (the  endorser  on  the  former 
note,)  upon  an  alleged  promise  to 
join  in  a  new  note  with  Francis  S., 
the  consideration  being  the  dis- 
charge of  the  former  judgment 
against  F.  S.  in  the  division  court. 
The  evidence,  although  it  did  not 
prove  Englich  (the  plaintiff)  to  have 
been  a  party  directly  to  the  new 
arrangement,  still  shewed  that  he 
was  present  and  cognizant  of  it. 
Upon  demand  made  by  the  plaintiff 
upon  the  clerk  of  the  division  court 
for  the  note,  he  refused  to  give  it 
up  unless  paid  110,  and  afterwards 
sent  it  to  B.,  the  attorney.  An 
action  of  trover  being  brought  for 
the  same,  held,  that  the  plaintiff 
VOL.  XII. 
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being  present  and  cognizant  of  the 
arrangement  between  Clark  and 
Thos.  S.,  he  was  to  be  considered 
as  in  posession  of  the  note,  and  as 
there  can  be  no  lien  without  pos- 
session, B.'s  (the  attorney's)  claim 
failed,  and  the  plaintiff  was  entitled 
to  recover.  Alexander  English, 
Plaintiffs  {Appellant,)  v.  Charles 
Clarh,  the  younger,  Defendant,  {Ttes- 
pondent,)  451. 

2.  Justice  of  the  peace — Warrant 
—Bailiff— Justification  of— Bona  fides 
—  Stat.l — Upon  an  action  brought 
to  recover  the  value  of  a  mare  which 
had  been  taken  and  the  plaintiff 
arrested,  by  the    defendant  as  a 
bailiff,  acting  under  a  seach  war- 
rant against  the  plaintiff,  issued  by 
a  justice  of  the  peace,  which  com- 
manded the  bailiff  lo  take  and  safely 
keep  the  mare  until  he  was  ordered 
to  deliver  up  the  same  by  due  course 
of  law.    The  indictment  against 
the  plaintiff  having  been  ignored 
by  the  grand  jury,  he  was  dis- 
charged, the  defendant  then  being 
instructed  by  the  Crown  counsel  to 
deliver  the  mare  to  the  plaintiff,  re- 
fused to  do  so,  saying  he  had  given 
her  to  his  brother,  taking  a  bond  to 
indemnify  himself  from  loss.  The 
plaintiff  then  obtained  a  copy  of 
the  bond,  and  commenced  proceed- 
ings thereon  in  the  name  of  the  | 
defendant,  which  the  defendant  as 
the  obligee  stayed.     The  judge 
in  the  court  below  heing  of  opinion 
that  the    defendant    was  entitled 
to  the  benefit  of   the  statute  as 
a  bailiff"  acting  in  the  discharge 
of  his  duty  nonsuited  the  plain- 
tiff.    Upon  appeal,  held,  that  the 
facts  as  proved  were  a  question 
of  bona  or  mala  fides  of  the  defen- 
dant, acting  in  the  discharge  of  his 
duty  as  a  bailiff,  which  was  pro- 
perly left  to  the  jury.    The  defen- 
dant had  therefore  no  right  to  in- 
voke the  aid  of  the  statute.  The 


nonsuit  in  the  court  below  was  set 
aside.    McCance  v.  Bateman,  469. 


TRUSTEE. 

Se<!  Municipal. 

SchoolJ]  —  See  Replevin,  2.  — 
School,  1,  2. 


UNCERTAINTY. 

In  promissory  note.\ — See  Pro- 
missory NOTE,  1. 


UNPATENTED. 

Lands — Taxes  onC\—See  Taxes, 
1,  2, 


1. 


VACATION 
Of  office  of  sheriff. \-^See  Sheriff, 


VARIANCE. 
See  tioND,  4. 


VENUE. 
See  Division  Cous?,  2. 


VOLUNTARY. 

Payment  of  taxes.] — See  Taxes,  1, 


WAIVER. 

Of  proofs  on  insurance.'] — See  In- 
surance. 


WAREHOUSE. 
Bonded,] — See  Interpleader,  2. 
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WARRANT. 

See  Trover,  2. 

Treasurer^  sjor  sale  for  taxes.l—.  See 
Ejectment,  4. — Taxes,  2. 


WARRANTY. 

Breach  of- — Damage — Jurisdiction 
of  division  court.J^ — Held^  that  an  ac- 
tion arising  by  breach  of  a  warranty 
of  a  horse  when  the  damages  re- 
covered were  over  §40  and  under 
$100,  was  within  the  jurisdiction 
of  the  division  court,  and  that  costs 
according  to  the  tariff  of  that  court 
only  were  taxable  therein.  Morris 
V.  Cameron,  433. 


WIDOW. 

Action  hy^for  seduction.^ — See  Se- 
duction, 1. 

Action  for  seduction  q/l] — See  Se- 
duction, 2. 


WILL. 
See  Devise. 

Devise — Ejectment!] — A  testator 
by  his  last  will  devised  as  follows  : 

I  give  and  bequeath  to  my  daugh- 
ter Mercy,  and  her  bodily  heirs  for 
ever,  east  half  of  lot  number  seven, 
together  with  the  broken  front  of 
same,  with  forty  acres  of  lot  num- 
ber eight,  west  side,  situate  in  the 
1st  concession,  township  of  King- 
ston," and  6thly  to  his  daughter 
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Sarah  Minerva,  *^and  her  bodily 
heirs  for  ever,  east  half  of  lot  num- 
ber eight,  with  the  whole  of  the 
broken  front  of  the  same,  as  also 
sixty  acres  of  the  west  half  of  said 
lot  situate  in  the  first  concession  of 
the  township  of  Kingston.  Upon 
ejectment  brought  by  the  grantee 
of  S.  M.  B.,  one  of  the  devisees 
under  the  will,  to  recover  the  broken 
front  of  lot  8,  held,  that  under  the 
terms  of  the  will  the  whole  broken 
front  of  lot  eight  passed,  and  not 
merely  the  broken  front  in  front 
of  the  east  half,  and  that  the 
plaintiffs  were  entitled  to  recover, 
Joseph  Hawley,  Amos  S.  Bristol,  and 
Sarah  M.  Bristol  v,  John  Miller 
and  Sheldon  Hawley^  70. 

WITNESS. 

See  Promissory  note,  3. 

In  a  commission  named  by  initialJ\ 
— See  Commission. 


WRIT. 

Of  prohibition.']  —  See  Division 
Court,  2. 

Of  fieri  facias  endorsement  <f  for 
amount  larger  than  is  due.] — See 
Fieri  Facias. 


WRONG  DOER. 

Throioing  rubbish  into  streets."] — ' 
See  Highway. 
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